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48 
(The prospective witnesses left the room in 
accordance with the sequestration ruling.) 

MR. ADINOLFI: Mr. Examiner, before testimony begins, 
I would like to register my objection as the Intervenor 
to the allegation in paragraph 11 of the objections as it 
pertains to the Association inasmuch as the complaint that 
formulated substantially the same allegations was 
dismissed. 

TRIAL EXAMINER: Well, I think I have already said 
that insofar as 11 is concerned, it is completely 
conclusionary, and the Board's Rules are quite clear that 
it will not pass on unfair labor practice matters in a 
representation proceeding. And insofar as that part of the 
case is separate from the complaint, that rule will be 
followed. 

MR. ADINOLFI: Very well. 

TRIAL EXAMINER: Mr. Marrow? 

MR. MARROW: Mr. Shea is ready to be sworn. 
Whereupon, 

DANIEL J. SHEA 
was called as a witness by and on behalf of the General 
Counsel, and, having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


(By Mr. Marrow) State your name and home address for 


JA-273 


the record. 

Daniel J. Shea, 172 Broad Street, Norwich, Connecticut. 
By whom are you Bapaoyeds Mr. Shea? 

Brescome Districutors. 

Where are they located? 

230 Locust Street, Hartford. 

What is your position? 

I'm a commissioned salesman. 


How long have you been with the company? 
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It was 16 years last August. 
Q Would you describe for us, Mr. Shea, what your duties 
and responsibilities are as a commissioned salesman? 

A-:-To sell products that Brescome has for Sale and make 
collections. We make a few deliveries. That's about all. 

Q Are there any other employees with similar functions 

and responsibilities at Brescome Distributors? 

A Yes. There are 19 salesmen altogether: 

Q Could you tell us the hierarchy of Brescome Distributors 


—— 


starting with the top echelon down to the salesmen? 


A Well, Mr. Sam Lentz is the owner. Then we have his 


son, Mervin Lentz. Stanley Goldstein. 

Q What is Mr. Mervin Lentz' position? 

A Right now he is the President. Before he was the 
Vice President. Then we had Bernie Sandler. who is the 


sales manager. 
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Is he still with the company? 


A No. He left back in September. 


Q Could you tell us what Mr. Sandler's duties and 
responsibilities were, as you observed them? 

A He was sales manager. All the salesmen reported to 
him. 

Q Did you report to him? 

A Yes. He ran meetings and he would tell all the 
salesmen what to do. 

Q Did he have any other responsibilities that you can 
recall? 

A Well, other than being the sales manager, that was his 
only duty. 

Q Did you ever have occasion to go with Mr. Sandler in 
the exercise of your duties? Did he ever accompany you? 
A No, he never did get around to going with me. I 

met him once in one of my accounts in Norwich, and we did 
Call on that account together. That was the only time he 
worked directly with me. 

Q Was there any responsibility that Mr. Sandler had 
with respect to new accounts? 

A Yes. He would designate the salesmen, whichever 
salesman was in that territory or whoever he wanted to take 
a new account, he would tell that particular salesman to 


call on the account. 
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MR. FEINGOLD: Pick your voice up. 
hear at this end of the room. 


THE WITNESS: I'11 try. 


Q (By Mr. Marrow) How often do you report in to the 


Hartford office on an average? 

A Not more than once a week. 

Q Is there usually a particular day when you're in the 
Hartford office? 

A Generally on a Friday. We have meetings on Friday. 

Not every Friday. We had one last Friday, and we won't have 
one this coming Friday, and we will the following Friday. 

q What type of meetings are usually held on Friday? 

A We have a regular company meeting. ‘We might have 

some supplier come in and talk about their products. It 
could be any one of our suppliers. Sometimes we may have 
three or four of them come in and have two or three or four 
meetings on a Friday. 

Q What function, if any, does the sales. manager have 

with respect to the meetings that are held at the company? 

A He would make the arrangements to ave a company meeting 
or a suppliers meeting, and he would get up and talk and 
introduce whoever was going to talk, and he would do a lot 
of talking, himself. 

Q Now, are there any other individuals in the administrative 
organization of the company that you are aware of? You 
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mentioned Mervin and Samuel Lentz. 
A Stanley Goldstein as iCOmPCrONNeT- 

a oi lie = 
Q Do you know what his duties and responsibanitses are? 

———___. 
Probably you might say he is Mr. Lentz’ right-hand 

man. I think he did a lot of the buying and went off over 
the salesmen's collection. I don't know what else he did 
up there. 


Are you paid by cash or check? 
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Do you know who signs the checks? 
Va = 
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Q 
A Mostly checks. 
Q 
A 


Miss FriedaFeuhrer signs them or Mervin Lentz’ will 

sign them. 

Q Are there any other employees working at the Eee cone 

Distributors that you are aware of -- groups of emptoyees? 

A You have the warehouse help. You have the truck—drive 

You have the fellows and girls-in.the office, bookkeeping 

and switchboard operator. The night men who work in the 

warehouse. 

Q Now, where do the warehouse people work physically? 

A Well, the warehouse is part of the building. As you 

enter the front door, it is to the left and the rear. 

Q Are you acquainted with the type of work that they do? 

A I've been in the warehouse. I've seen them work there. 
- Q Could you describe for us, as you have observed it, the 


type of work that the warehouse people do there? 
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A Well, they have the orders. The orders come out of the 
IBM machine, and they get the orders in there and put up 

the orders and mark them and load them on the trucks for 

the deliverymen. 


Q Where are the deliverymen located? 


A Well, they are right there in the warehouse helping to 


load trucks. 


Q And do you know, what are their duties and responsibilities 
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as you have observed them? 
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A They load the trucks and then deliver the merchandise. 


- 
= 


Q Now, how are the orders placed with the company? Are 


~ 
nN 


you familiar with the process? 


~ 
a 


A Well, I get my orders. I call on my accounts, so many 


=] 
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each day, and I call my orders in to some of the girls or 


~ 
a 


fellows in the office, and then they bring them into the 

IBM room, and they are processed through the IBM machine; 
and of course, some of the accounts will call up for an 
order, and it's the same procedure. it's taken into the 

IBM room and run through the IBM machine, and they send the 
order out to the warehouse, and the order is put up. The 
order sheet. is sent to the warehouse, and the order is put 
up and delivered. 

Q Now, in the course of your work, do you have any 
association or relationship with any of the warehouse people 


MR. SOMERS: Objection. I think it' s a broad question. 
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if any, whom you saw sign cards similar to yours. 

THE WITNESS: I couldn't name anyone. I can't 
remember. 

TRIAL EXAMINER: Any one person. 

THE WITNESS: Anyone that I saw actually signing? 

TRIAL EXAMINER: All right. Well, I'm granting 
Respondent's motion to strike so much of this witness’ 
testimony as he has stated that certain people or certain 
number signed cards;or to put it another way, I'll treat 
that testimony only as a general impression from his expenie e 
at these meetings. Go ahead. 

MR. MARROW: I would like to have this marked for 
identification as General Counsel's Exhibit 2. 

(The document above-referred to 


was marked General Counsel's 
Exhibit No. 2 for identification.) 


Q (By Mr. Marrow) Mr. Shea, I show you what has been 


marked as General Counsel's Exhibit 2 for identification and 
ask if you recognize it. 
A That's the card I signed. 
MR. MARROW: We'll wait until Respondent's attorney 
has had a chance to examine it. 
(By Mr. Marrow) Have you identified that, Mr. Shea? 
Yes. That's it. 
TRIAL EXAMINER: What number document are you showing hi 


MR. MARROW: Exhibit 2. 
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(By Mr. Marrow) Is that your signature? 

Yes, it is. 

Would you tell us when and where you signed it? 

What we call the firehouse in East Hartford, June 3, 
1967. 

MR. MARROW: I would liketo offer this in evidence. 

TRIAL EXAMINER: Any objection? 


MR. SOMERS: No objection. 
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MR. ADINOLFI: No objection. 


~ 
o 


TRIAL EXAMINER: General Counsel's Exhibit 2 is received 


~ 
~ 


(The document above-referred to, 
heretofore marked General Counsel}'s 
Exhibit No. 2, was received in 
evtdence. ) 
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TRIAL EXAMINER: General Counsel has requested permissio 


~ 
o 


to substitute photostatic copies of his exhibit number 2. 
That is granted. General Counsel and all parties should be 


advised that you have an obligation to supply copies of 


any exhibits which are received to the other parties. Do 


you want to proceed? 
MR. MARROW: Yes. 
Q (By Mr. Marrow) Now, directing your attention again 
to the meeting, Mr. Shea, did anything else transpire that 
you can tell us with respect to the meeting on June 3rd? 
MR. ADINOLFI: I object to that. That's much too vague 


a question. Maybe the roof leaked that day. I object. 
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TRIAL EXAMINER: That's overruled, Mr. Adinolfi. 


THE WITNESS: It was just a regular meeting. I signed 


my card, and they talked about notifying the company. I 


think they Said they were going to notify the company, that 
we had all “tthe salesmen and wanted the company to act as 
‘our agent. That's about what we were going to do. 

Q The company a act as the agent? 


A Union to act as the salesmen's agent. 
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Q shortly after that did you have occasion to learn 
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that the company was aware that some of the salesmen had 
selected the union as the bargaining agent? 
A Well, we heard about it from mangement. 
Q Could you tell us where and when you first learned of 
this? 
A Well, I was called into the office into the private 
office with Stanley Goldstein and Mervin Lentz. ‘They asked 
what we nen about it. 
Q Was anybody else there besides yoursel#? 
A Another salesman, Henry Gasiowk. We talked about the 
company union and the other union. 
MR. SOMERS: Objection. We're not getting specific. 
TRIAL EXAMINER: To the best you can, tell us who said 
what and if you can't remember, for example, on management's 
side who said a certain thing, then you may attribute it to 


management if it eminated from them, but try to tell us who 
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Said it. 

Q (By Mr. Marrow) Excuse me just a moment. Can you 

fix the date approximately when this meeting took place? 

A Before the middle of June. 

Q Now, the other gentleman who was with you was Mr. 
Gasiorek? 

A Henry Gasiorek. We went in, and Merv asked us about 
the unjon. Some of the fellows had received a letter from 
Mr. Canton, and at that time I didn't get any. There were 

a couple of us who didn't get any, and we ‘talked about the 
union. Merv asked us what we knew about the union, and I 
told him that I had just paid my dues in the Union, and that 
was talking about the company union, and he said, "I didn't 
mean that. I mean the outside one." I didn't receive any 
letter about whatever was supposed to be done in the office, 
and I couldn't tell them much about it at that time. Stanle 
Goldstein was there, and he talked against the other ‘Union. 
He said, "If you want to borrow any money from the outside 
Union, we won't be able to loan it to you, because with an 
outside union the company would have to treat them all the 

_ Same." If they loaned $500 to me, they would have to loan 
everybody else in the union $500. So I wouldn't be able to 


a 
borrow any money if we had the outside union or what we call 


the outside union... That's about all that transpired that 


particular day. 
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union as did the sales manager, Bernie Sandler and Stanley 


Goldstein. 


MR. SOMERS: I move to Strike all this. Wepre vague. 


We don’t know when or where or what was said. 

THE WITNESS: This was a company union a couple of 
weeks before the election. 
Q (By Mr. Marrow) When was the election, do you recall? 
A The day after Leo Maynard's 65th birthday. Leo was one 
of the, salesmen. We celebrated together the night before. 

TRIAL EXAMINER: Don't we have some better way of 
establishing this? 

MR. MARROW: I believe it's in the record. I thought 
we could elicit it from the witness. 

TRIAL EXAMINER: I'm not interested in the salesmen's 
bérthdays. 
Q (By Mr. Marrow) At some time prior to the elction did 
you have a meeting? . 

TRIAL EXAMINER: Before you ask the question, Mr. 
Somers, based on the witness’ last answer I am inclined to 
overrule your motion to strike, your motion being based on 
the fact that the witness hadn't identified the time and 
place. All right, continue. 
Q (By Mr. Marrow) With respect to the date of the 
election, can you fix the time and the place where this 


meeting took place? 
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In our office where we have: our salesmen's meetings. 


About when with respect to the election? 


Who was at the meeting at the outset? | 


A 

Q 

A Probably a couple of weeks before the election. 
; 

A 


All the salesmen were there. Al? the wine salesmen 
and all the liquor salesmen. 
Q Was anyone from management present? 
A All the management was there -- Mr. teers Mervin Lentz; 
Stanley Goldstein; Bernie Sandler, the sale manager; 
Frank Amoroso,the wine manager. Mr. Lentz and Merv spoke 
against the outside union, and they left, and Frank Amoroso 
wanted to say something. He did speak against the outside 
union. “Let's keep our. regular union.” And then Bernie 
Sandler got -up~and aeons a few words in favor of the company 
union as did Stanley Goldstein. | 
Q Did anything else occur at this meeting? 
A That's about all at that meeting. : 
Q Now, did you have any further conversations prior to 
the election with Mervin Lentz with respect to the union? 
A Merv and Stanley called me on night on the telephone. 
I was at home. 
Q You say Mervin and Stanley? | 
A Mervin Lentz and Stanley Goldstein. Stanley told me, 
“I'm on a extension so the three of us could talk." 


Q What was the discussion as best you can recall? 
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A Well, let's see now. Merv said he understood that I 
was leaning towards the other side. I remember asking who 
the other side was. No. Pardon me. I asked him, “Who are 
they." He said, “They're telling me you're leaning toward 
the other side." I said, "Who are they." He said, "People 
very close'to the outside union." And of course he said he 
would like us to have our company union and not the outside 
union. It was a short conversation. That was all at that 
time. 
Q Do you recall what you said, if anything, during 
this conversation? 
A I asked who "they" were. They started off by saying, 
“They tellime," and I wanted to know who “they” were. I 
told him at that time, I said, “I would just as soon not vot 
at all because then if I don't vote at all, then one fellow 
won't say to me, "You voted this way or you voted that way.” 
If I don't’ vote at all, I figured I would be out of the whol 
thing. But they encouraged me to vote. They said, "We 
want you to vote. 
TRIAL: EXAMINER: When did this conversation take place? 
THE WITNESS: This was on the telephone call. Merv and 
Stanley were in the office and I was at home. It was two 


or three nights before the election. 


TRIAL EXAMINER: Go ahead, Mr. Marrow. - 


(By Mr. Marrow) Did you have any further conversations 
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with anyone in management prior to the election with 


respect to the election? 

A The day before the election I called in some orders, 
and I talked to Mr. Lentz. : 

Q Which Mr. Lentz? 

A Mr. Sam Lentz, the owner, and he told me -- when I callgqd 
my orders in, the switchboard girl says, “ur. Lentz wants to 
talk to you," and I stayed on, and he said he understood 

I was on the fence, and I told him I wasn't on the fence, 
and he told me to vote number one ballot, I think. That 

was for our union. He told me that another salesman wanted 
to talk to me who was in the office. They got this other 
salesman on the phone, and he asked Rete 

Q Can you identify the other salesman, who he was? 

A It was Leo Maynard, and Leo got on the phone and asked 
me if I was going to be home that night, and I said yes. 

He said, “Would it be all right if I dropiie with my wife." 
I said, "Certainly." He decided we should go out and have 
dinner. Well, they came down, Leo Maynard and Mary Maynard. 
My wife and I wee outside waiting for them because we didn't 
know if they knew where the house was, so we waited outside. 
We seperated The two girls went in my car, and Leo drove 
his car, and we went to one of my accounts, Davis Cavern, 
for dinner. He told me why he was there. He told me he was 


sent down to talk to me about the election. 
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Who reviewed your accounts? 
A Bernie Sandler. 
Q And what would he say when he reviewed your accounts 
with you? 
A He said, “You should be selling a little more Carstairs, 


Maybe you would be down on some things. You're doing pretty 


good on this, and you're down on this one here. You should 


sell more of this." 
Q Do you know how Mr. Sandler was paid? 
A I really don't. I imagine he was paid a salary. 

MR. SOMERS: Objection. 

THE WITNESS: I don't know. 

TRIAL EXAMINER: All right. The objection is sustained 
as to "I imagine he was paid a salary." Those particular 
words will be stricken. 

Q (By Mr. Feingold) To the best of your knowledge, how 
was Bernard Sandler paid, if you know. 

MR. SOMERS: Objection. | 

TRIAL EXAMINER: The witness has said he doesn't know. 

THE WITNESS: I don't know. 

MR. FEINGOLD: All right. 

Q (By Mr. Feingold) You spoke of a company union. Do 
you refer to the Intervenor, Brescome Distributors Employees 
Association, Inc.? 


A Yes. 


~ 


Was that a corporation? 

No. Brescome Distributors Association. 

Wasn't that a corporation? 

I don’t know. 

TRIAL EXAMINER: The witness has stated he doesn't know 
MR. FEINGOLD: I am going to refresh his recollection. 
TRIAL EXAMINER: I would rather you don't. If this 


is a point of any significance, let's put it on by somebody 
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who does know. 


MR. FEINGOLD: May you bear with me for a minute? 


TRIAL EXAMINER: All right, if you think it's necessary 


MR. FEINGOLD: Would you mark this? 
(The document above-referred to 
was marked Charging Party's Exhihit 
No. 2 for identification.) 
Q (By Mr. Feingold) I show you a document marked 
Charging Party's Exhibit 2 for identification and ask you 
whether your signature appears on there. 
Yuh, it does. 
Now, could you tell us what that is? Read it and you 
me, and see whether it refreshes your recollection. 
“Articles of Association.” : 
Read it, Mr. Shea. 
"Be it known that----" 
TRIAL EXAMINER: Wait a minute. 


(By Mr. Feingold) Read it to yourself. 
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84 
irrelevant for background. I'11 take it to a limited 
extent. 

Q (By Mr. Feingold) Now,---- 

TRIAL EXAMINER: Before you get too far, this witness 
states that in 1952 Mr. Sam Lentz---- 

THE WITNESS: It could have been Sam Lentz or Eddie 
Horowitz. Eddie was a sales supervisor, or it could have 
been Merv. 

TRIAL EXAMINER: MR. Witness, I need to know with some 
better degree of accuracy. 

THE WITNESS: I couldn't tell you exactly. 


TRIAL EXAMINER: How did you, youwself, happen to go 


‘to these: lawyers’ offices at that time? Do you remember? 


THE WITNESS: Somebody from management told us about 
a meeting that we were going to meet at Schatz and Schatz' 
office on Main Street. 

TRIAL EXAMINER: And you went pursuant to this? 

THE WITNESS: Yuh. Yes, sir. 

TRIAL EXAMINER: All right, let's go on please. 
Q (By Mr. Feingold) After this time you had this associa 
tion, is that correct? 
A (Nodding head.) 
Q Did this---- 

TRIAL EXAMINER: Do you have an answer.to that? 


THE WITNESS: Yes. 
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Q (By Mr. Feingold) Don't nod. Did you ever have any 
collective bargaining with management? 

MR. SOMERS: You're talking about the Association? 
Q (By Mr. Feingold) Did the association ever bargain 
for the employees? 

MR. SOMERS: Objection. It called conke conclusion. 

TRIAL EXAMINER: Sustained. It's stricken. You haven't 
established this witness is an officer or =~ agent of the 
Association. 

MR. FEINGOLD: Which witness. 

TRIAL EXAMINER: This witness. 

MR. FEINGOLD: I have established him as a Subscribing 
witness to the Articles of Organization. 

TRIAL EXAMINER: I realize that. But when you're asking 
him questions as to the Association, you either have to lay 
some foundation for personal knowledge or the fact that he 


was an officer or an agent. 


Q (By Mr. Feingold) Were you ever an officer of this 


organization, Mr. Shea? 

A I was elected a trustee, but I resigned. because I 
couldn't get to the meetings. I lived so far away, I would 
have to make a special trip to Hartford. 

Q If you know, how many meetings did this corporation 
have? How often did they meet? : 


A They were supposed to meet once a year in September. 
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Q Did you attend? 


A How often they met, I don't know. I lived out of town, 


and it would take me an hour to get to a meeting, and I 


didn't go to very many of them. I might have gone say to 
six or seven. I don't know. Let's see now. I couldn't 
have gone to that many. The second or third year they had 
it and I was elected a trustee, I had Eddie Horowitz 
write out a resignation letter almost immediately. 
Q Was Eddie Horowitz an officer of this corporation? 
A Yes. He held some office. I can't tell you what it 
was though. 

MR. FEINGOLD: I ask for the production of the minute 
book of Brescome Distributors. Is that in Court? 

TRIAL EXAMINER: Can't we finish with this witness first 
please? 

MR. FEINGOLD: All right. 
Q (By Me. Feingold) While you were an employee of Brescome 
did you ever hear of a contract or a collective bargaining 
agreement between the Association and Brescome Distributors, 
your Employer? 
A We had a contract. I can't remember just what it was. 
Q Did you ever see a contract? 
A No. I think I saw one not too long ago. We had a 
meeting, and this was at Mr. Adinolfi's office. 


Q When was that? 
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testified that he and to the best of his knowledge others 


were sent to that meeting by someone in management, and 
the result of his being sent was he signed that document; 
and I think that does make it sufficiently relevant to receife 
it, and I am going to receive it in line with Mr. Feingold's 
previous offer. 
(The document above-referred to, 
heretofore marked Charging Party!s 


Exhibit No. 2, was received in 
evidence.) 
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MR. FEINGOLD: I have nothing further. 

TRIAL EXAMINER: Are you ready for cross examination 
or do you want some time? 

MR. SOMERS: I would like to have any signed statements 
given to General Counsel or any notes of statements that 
may have been acknowledged or even were not acknowledged 
from conversations which took place with Mr. Shea. 

(A document was handed to Mr. Somers . ) 

MR. SOMERS: You have only the one statement? 

MR. MARROW: That's all we have. 

TRIAL EXAMINER: We'll take a five-minute recess. 

(A short recess was taken.) 
TRIAL EXAMINER: On the record. 
CROSS EXAMINATION 2 
Q (By Mr. Somers) Mr. Shea, you testified that among 


the duties and responsibilities of a salesman are to sell 
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Products, make collections and make deliveries? Isn't 
it true that you make deliveries probably 30 or 40 times 
a year? 
A 30 or 40 times a year? 
Q Make deliveries of cases of liquor. 
A Yuh, it could be that many. 
Q Once in a while isn't it true that a salesman may go 


into the warehouse to help out the drivers or help out 


the warehousemen in picking stock during busy times of the 


year? 
A They may. I don't. I don't get around that often. 
Q The local salesmen would do it more often? 
A I can't say. I don't know. I've never done anything 
like that, outside of I might pick up my stuff or it might 
be brought out by the meeting room or entrance. 
Q You say pick up your own stuff? 
A If I was going to make a couple of deliveries or 
if I got a couple of orders on the Friday morning and 
went to the meeting Friday afternoon, after the meeting the 
would have it put up, and I would drive in where the 
drivers drive the truck and throw the stuff into my car. 
Q And you'll make the delivery yourslef? 
A Uh huh. 
MR. FEINGOLD: Don't nod. 


THE WITNESS: Yes. 
JA-293 
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the money if I wasn't around, and I would pay later. I 

don't think I paid all those years. 

Q Do you recall whether you did, or you don't recall? 

A I'm not sure. I didn't pay the dues all the time. We 
another sales manager there one time that paid my dues 
me. He would tell me about it, and things weren't good, 
sometimes I couldn't afford to pay it. 

You stated that prior to the meeting in early April 
heard about the Distillery Workers. Do you recall how 
heard about the Distillery Wrokers? 

I heard a couple of other salesmen talking about it. 

Who were the salesmen? 

A Norm Goldman and Joe Leahy. They were talking about 

it, and I come by, and Joe Leahy talked td me about it. He 

told me about it, and then---- | 

Q What did he tell you about it? 3 

A They were thinking of trying to get the fellows togethe 

and have them make an agreement with the Union to be our 

bargaining agents. : 

Q. I see. And you went to the first meeting of the Distilfery 

Workers, and that was when? i 

A It was the first meeting they had at the Firehouse in 

East Hartford. Probably the third week in April. It was 


after the middle of April. 


Q Who were the men that were present at that meeting? 


Ja-294 


101 
A I think at that time there were eight. Norm Goldman, 
Joe Leahy, Kowalzcyk, Bill McEnroe. Let's see, who else 
was there? There were eight of us. 
Q You don't remember the otherthree? 
A Myself, Ruben Doitch and Frank Smith. Al Paul was 
there. Pardon me. I don't know if I mentioned his 
name or not. 
Q Who was there representing the Distillery Workers? 
A Mr. Ralph Canton. 
Q Now, you stated on your direct testimony that they 
talked about things they would do. You mean -- well, what 
did they talk about? 
A We talked about having them represent us, and we 
talked about needing more men to sign cards or 
something like that. 
Q Did they say how they would go about it? 


A Not at that particular meeting, I don't think. I 


think it was later on. 


Q Now, when was the next meeting you attended of the 
Distillery Workers? 
A It was in May. 
Q The second meeting was in May? 

MR. FEINGOLD: I'm going to object to that. You asked 
him two questions. 


THE WITNESS: It was---- 
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MR. FEINGOLD: Excuse me. Are you talking about the 
second meeting he attended? 

MR. SOMERS: The second meeting he attended. 

THE WITNESS: The second meeting I attended was at 
the same place in May, and we hadanother one toward the end 
of May, and I'm pretty sure that's when this document was 


signed. 


TRIAL EXAMINER: You're referring to Charging Party's 
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Exhibit number 3. All right. 

THE WITNESS: That was the last meeting in May, and 
there were ten fellows there, and that's when this was 
signed. | 
Q (By Mr. Somers) What was signed? 

A Exhibit 3. 

TRIAL EXAMINER: Charging Party's Exhibit 3 the 
witness referred to. 

Q (By Mr. Somers) When did you sign the authorization 
card? Do you remember which meeting? 

A It was Saturday, June 3rd, 1967. 

Q And that was the meeting that you attended, and that's 
the time you signed the authorization card? 

A Yuh, I signed that card. You have it right here. 

Q Do you recall giving a statement to Mr. Marrow of the 
National Labor Relations Board? | 
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MR. FEINGOLD: Yes. 
REDIRECT EXAMINATION 
Q (By Mr. Feingold) Mr. Shea, Mr. Adinolfi asked you 
about the meeting in June in his office when a ballot was 
handed out to all the men. Do you recall that? 
A Yes, sir. 
Q Was there a meeting after that? 


Was there a meeting after that? 
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MR. FEINGOLD: I'11 withdraw that. 


~ 
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Q (By Mr. Feingold) Did you visit Mr. Adinolfi's 
offiee after that? 
A Henry Gasiorek and I went down. 
MR. SOMERS: Are we getting into new evidence? It was 
not brought out on direct examination or cross examination. 
TRIAL EXAMINER: I'm not going to stop it. 
Q (By Mr. Feingold) Did he ask you to sign a statement 
at that time? 
A Yes. I signed the statement. 
MR. SOMERS: I object. This is an area outside of the 
scope of direct examination. 
MR. MARROW: Maybe yes; maybe no. 


TRIAL EXAMINER: I can't tell at this moment. 


MR. SOMERS: There was no discussion of this meeting 


on direct. 


TRIAL EXAMINER: There is a legitimate issue with respec 
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to the pieces of paper, the ballots. I have it in mind. 
I don't want to say at the moment. I'11 permit this. 
Apparently Mr. Adinolfi, in a gesture of cooperation, is 
willing to show the statement. 

MR. ADINOLFI: It's incorrectly being referred to as a 
statement. I'11 give him a copy of what Mr. Shea signed. 
(A document was handed to Mr. Feingold.) 


TRIAL EXAMINER: All right. Is that what you're asking 


MR. FEINGOLD: Yes. 
TRIAL EXAMINER: Thank you, gentlemen. 
(A document was handed to the witness.) 
(By Mr. Feingold) Is that your signature on there? 
Yes, that's my signature. : 
And did Mr. Gasiorek sign the statement? 
MR. SOMERS: May I examine the statement prior to 
further examination on it? 
TRIAL EXAMINER: Let him see it please. 
(A document was handed to Mr. Somers.) 
Q (By Mr. Feingold) Was this paper signed in Mr. 
Adinolfi's office before the election? 
Yes. This was signed July 14, 1967. 


Mr. Gasiorek signed one of those too? 


A 
Q 
A Yes. 
Q 


Did you see Mr. Gasiorek sign it? 
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Yes. 
MR. SOMERS: I have a continuing objection to this 
line of questioning. 
TRIAL EXAMBER: Yes, you have a continuing objection 
to all of this from the time you stated your last objection. 
Q (By Mr. Feingold) To your knowledge, did other sazesme 
visit Adinolfi's office about this time? 
TRIAL EXAMINER: I'm not going to take it unless he was 
there. 
(By Mr. Feingold) Were you there when other salesmen 
there? 
No, I wasn't. 
Did you put that date there, or was it there? 
That's my writing. 
’ That's the date you signed it? 
Yes. 
MR. FEINGOLD: I offer this as a Charging Party's exhibilt. 
TRIAL EXAMINER: Exhibit 5. 
(The document above-referred to 
was marked Charging Party's Exhibit 
No. 5 for identification.) 
MR_ SOMERS: I have an objection to this document as 


being beyond the scope of direct, and I have a continuing 


objection to the whole line of questioning. 


TRIAL EXAMINER: Other than that general statement, 
do you have any other objection to it? 
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Whereupon, 
HENRY GASIOREK 
was called as a witness by and on behalf Be the General 
Counsel, and, having been first duly sworn, was examined 
and testified as follous: 
DIRECT EXAMINATION 

Q (By Mr. Marrow) State your name and home address for 
the record please. 
A Henry Gasiorek, 11 Woodward Street, penticdisone 
Connecticut. , 

By whom are you employed? 

Brescome Distributors. 


How long have you been with the company? 


Could you tell us briefly what you do for the company? 


I'm a salesman for liquor and wine. 


Q 
A 
Q 
A Approximately ten years. 
Q 
A 
Q 


And in connection with your sales activity, what do 
you do? 
A Well, I call on accounts, welling whiskey and wine. 
Sometimes I make deliveries. 
Q And who in the company gives you your orders and 
directions? 


A Milton Ruben is my sales manager. 


oe ae 


Q That's at the present time? 


Yes. 
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Q How long has Mr. Ruben been with the company? 
A I assume three or four months. 
Q Prior to Mr. Ruben, do you know who occupied that 
position? 

MR. SOMERS: Objection. There is an assumption 
here that this is the same position or that this position 
existed before Mr. Ruben went with the company. 
TRIAL EXAMINER: What position does Mr. Ruben have pre- 
cisely as you know it? What title? . 
THE WITNESS: Sales manager as far as I know. I 
understand he is part owner. 

TRIAL EXAMINER: Was there a persen who occupied such 
a position within your knowledge prior to Mr. Ruben? 
- THE WITNESS: Yes. 

TRIAL EXAMINER: Continue, Mr. Marrow. 
Q (By Mr. Marrow) Could you tell us that individual's 
name? 
A Bernard Sandler. 
Q To the best of your knowledge, could you explain his 
duties and responsibilities as you observed them? 

MR. SOMERS: Whose duties? 


MR. MARROW: Mr. Sandler's. 


THE WITNESS: He supervised us and went through our 


figures and sheets. 


MR. FEINGOLD: A little louder. I don't hear too well. 
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THE WITNESS: He used to go through our sales figures 
and manage us. 
MR. SOMERS: Speak up. I can't hear. 
THE WITNESS: He used to go through our coder sheets 
and figures and supervise us. 
Q (By Mr. Marrow) How often do you get in to the Hartford 
office? 
A Practically every week. 
On a particular day? 
Usually on Friday. 
During the balance of the week where would you be? 
Well, at time I'm either delivering orders or in 
cases I go out making calls -- spot calls. 
On what basis are you paid by Brescome Distributors? 
We get paid on commissions. 
Q Now, at some time, Mr. Gasiorek, did you learn that 
the Wine and Distillery Workers had an ‘interest in the 
employees of Brescome Distributors? 
A Yes, I did understand they were interested. 
Q When did you first learn of that? 
A I think it was sometime in the month of May that I 
learned that they were interested. 
Q And could you tell us under what circumstances 


this came to your attention? 


A There was some meetings held at the Firehouse in East 
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Hartford I believe, and there were meetings held there prior 
to the time I attended the meetings. Danny Shea snoke to 
me one day on the way to Hartford and asked me would I 

be interested in going to one of these meetings, which I 
did. I believe that was in the month of May. Sometime 

at the end of the month of May I believe it was. 

Q You attended one of these meetings? 

A I attended two of them. 

Q Would you tell us approximately the date of the first 
such meeting you attended? 

A I wouldn't know the exact date, but I believe it was 
ona Friday or possibly a Saturday at the end of May -- the 
last week of May I believe it was. I don't quite remember. 
Q Do you recall who was present at the meeting? 

A The first meeting I attended I believe there were 
seven or eight of us there. 

Q Do you remember the names of any of the other people 
who were there? 

A Danny Shea, myself, Ruben Doitch, Frank Smith, Joe 
Leahy, Hal Cohen I believe was there. I can't seem to 
remember the others. 

Q Was anyone there from the Distillery Union? 


Yes. Ralph Canton. 


A 
Q Did he preside over the meeting? 
A 


He did. 
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Would you teli us as best you can what took place 
at the first meeting that you attended? 
A I don't remember exactly, but it was just a general 
discussion. I can't remember exactly what was said there. 
Q Did you then attend any subsequent eeecinas of the 
Distillery Workers? 
A That was the first meeting I went to. 
Q Did you attend any other meetings? 
A The second one was the following month, I believe, i 
June. 
Q And where did that meeting take place? 
A At the Firehouse in East Hartford. 
Q Do you recall who was present at that meeting? 


A At that meeting there were ten of us. There were 


ten of us there at that meeting. I believe we all signed 


cards. 

MR. ADINOLFI: I would like to move that that be 
stricken. He said, “I believe we all signed cards." 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Well, I don't think I'11 strike it 
based on the witness' testimony. He has a conception that 
they did. I won't take it as evidence that everybody there 
actually signed, not on that testimony. Go ahead. 

Q (By Mr. Marrow) Would you tell us what took place 
at this meeting to the best of your recollection? 
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A We also had a discussion there on the procedures. 
Something to do---- 

MR. SOMERS: Speak up. 

MR. FEINGOLD: Try to raise your voice and bring 
your chair forward. 

TRIAL EXAMINER: Mr. Gasiorek, perhaps I better tell 
you this. Testifying is a peculiar thing in an average 
citizen's experience. The primary necessity is that when 
you're asked a question and give an answer, whatever you 
say while you're sitting in that chair, this gentleman 
sitting over here, the Stenotypist, is going to try to 
take down, and everything he takes down at some Stage of the 
game I am going to read, and I have to make sense out of it; 
and I may well determine what happened or didn't happen 
by what you say here. All of this makes it important to the | 
gentlemen so they may further examine you and clarify what 
you're saying. Listen carefully to the questions, and 
answer loudly. Don't say anything unless you're sure of 
yourself. You must talk loudly because there is an overriding 
noise from the air conditioning that makes it difficult to haar. 

All right, continue, Mr. Marrow. 
Q (By Mr. Marrow) I believe you were telling us to the 
best of your recollection what took place at this second 


meeting you attended at the Firehouse. 


A I can't remember exactly except the fact that it was a 
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general discussion on procedures. 
Q Now, did anything occur with respect to authorization 
cards at that second meeting? : 
A What type of authorization cards are you referring to? 
You mean the Union card? 
Q Yes. 
A Well, I know we were given cards to sign: I signed one 
I believe. I'm sure, rather. 

MR. MARROW: I would like to have this! marked as 
General Counsel's Exhibit 3 for identification. 


(The document above-referred to 
was marked General Counsel's Exhabit 
No. 3 for identification.) 
(The document was handed to the parties.) 
Q (By Mr. Marrow) Mr. Gasiorek, I show you what has been 
marked as General Counsel's 3 for identification and ask you 
if you recognize that. 
A I do. 
Q Tell us what it is. 
A It is a card I signed to be meprecented by this 
Distillery and Rectifying Union. 
Is that your signature on the card? 
It is. 
And the date? 
pune 3rd, ‘67. 


MR. MARROW: I would like to offer General Counsel's 
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MR. SOMERS: Does this mean that the Counsel for the 
Charging Party can widen the scope of direct examination? 

TRIAL EXAMINER: Within the limits of relevance and 
materiality he can. A more difficult problem I have, Mr. 
Somers, is the opposite question; and that is, the extent 
to which he should be permitted to repeat the General 
Counsel's examination. 

MR. SOMERS: This man testified on direct as to the 
meeting or what he called the meeting. He didn't recall 
anything else being discussed except what he testified to. 
Now, a new document is being presented to him which alleged] 
was passed out at that meeting. I believe it's beyond 
the scope. He testified to the extent of his recollection 
of that meeting. 

MR. FEINGOLD: I can't think that Mr. Somers is 
serious about that objection. 

MR. SOMERS: aemivery, serious. 

TRIAL EXAMINER: I want each of you to make your record 


but I'm not interested in argument on the point. The 


present question is whether or not the witness can identify 


the document which has been shown to him. The objection 
to that question is overruled. That's as far as I go at 
this moment. You may answer. 

THE WITNESS: Yes. I signed this document. 


(By Mr. Feingold) And do you know when that document 
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was signed? 
A I don't remember. 
Q Well, when it was signed, did other employees sign it? 


A Yes. 


Q Was it at a meeting of employees? 
A 


Yes. It might have been signed in June, the second 
meeting I was at. 


MR. SOMERS: Objection to the answer. The man has 
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expressed uncertainty as to when it was signed. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: I'm not sure. I'm not sure... 
MR. FEINGOLD: Just listen to the Trial Examiner. He'll 
tell you when to answer and not answer. 
Q (By Mr. Feingold) Do you recognize the signatures of 
other employees there? 
I do. 
Was this signed in the presence of each other? 
That's right. : 
And then what did you do with the paper? 
I believe we gave it to Mr. Canton. 
Now, you testified that you attended a meeting in 
Mr. Adinolfi's office in which a vote was taken. 
A (Nodding head.) 
Q How was the vote taken, Mr. Gasiorek? 


On a piece of paper, as I recall it. 
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Counsel asked. I'm so ruling. I'11 only rule on whether or 
not his questions are material and relevant to the issues 
that are before me. 
Mr. Somers, I might say in explanation that the Board 
and the Courts have made it very clear that the Charging 
Party has due process rights that are not limited by what the 


General Counsel may do or not do so long as he asks questions 


that are within the scope of the issues. General Counsel, 


for reasons of his own, if he wishes to be silent and not 
ask a question, it doesn't mean that the Charging Party 
can't ask it. Goahead. 

Well, wait. Your question was, when, for the first 
time, he got vacation benefits. I'm overruling the 
objection as made to that question. 

Q (By Mr. Feingold) Mr. Gasiorek, when, for the first 
time, did you get a vacation benefit? 

A In August of ‘67. 

Q When, for the first-time, did the company pay in whole 
or in part medical, hospitalization and major medical 
benefits? 

A In ‘67. 

Q What month? 

A I think the month of -- I don't remember. It could 
have been September or October. 


Q Of ‘67? 
JA-309 


Rint. 
TRIAL EXAMINER: What was the date of the elction 
in this case? : 
MR. FEINGOLD: July 21, 1967. 
MR. ADINOLFI: Wasn't it July 31st? 
MR. FEINGOLD: July 21, 1967. 
Q (By Mr. Feingold) What other benefits did the Employer 
put into effect in August or September chatiyou never had 
before for some or all of the men? : 
A They paid for half of the hospitalization. We got the 
vacation pay. I don't remember any other benefits. 
Q Have you exhausted your recollection? : 
(No response.) 
Did the wine salesmen receive any additional benefits? 
I don't know. 


You don't know? 


MR. FEINGOLD: I have no further questions of this 


witness. i 

TRIAL EXAMINER: Before cross examination, IT would 
like to be set clear on this last. Mr. Feingold, on what 
basis do you contend the evidence as to the benefits is before 
me? ! 

MR. FEINGOLD: Well, in the complaint the General 
Counsel Charnes that as part of this overall. situation and 


while the proceedings were still pending, the company 
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Mr. Marrow? 

MR. MARROW: Yes, and I appreciate the cooperation 
of counsel. 

MR. ADINOLFI: No objection. 

TRIAL EXAMINER: Who is your witness? 

MR. MARROW: Mr. Horowitz. 
Whereupon, 

EDWARD D. HOROWITZ 
was called as a witness by and on behalf of the General 
Counsel, and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

Q (By Mr. Marrow) State your name and address for the 
record please. 
A Edward D. Horowitz, 82 Fernwood Drive, Stamford. 
Q By whom are you employed? 
A Heublein, Inc., 33 New Park Avenue, Hartford, 
Q At some time in the past, were you employed by Brescome 
Distributors? 
A I was. 

Tell us when this was please. 
A I was employed by Brescome from I believe 1950 to 


1960. 


Q Ten years? 


A Ten years. 
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back sixteen years into specific issues as to supervisory 


authority, and we're not prepared to litigate these 


issues. 

TRIAL EXAMINER: I'11 take those cotnees as they come 
up. I was almost incllined to say flatly I am not going 
back 16 years, but I don't normally make advance rulings. 

At least that is my inclination. I think based on the 
way the hearing has gone to this point, a sufficient 
foundation has been laid for taking this Gentlemens 
testimony. Frankly I had forgotten this Roane 

Call the witness back in. 

MR. SOMERS: I take an exception to the ruling. 

TRIAL EXAMINER: Yes, you have an exception 

(The witness resumed the witness stand.) 

TRIAL EXAMINER: Mr. Marrow, you'll nonhenice your 
question please. 

Q (By Mr. Marrow) Now, Mr. Horowitz, at the time you wer 
employed by Brescome Distributors, would you describe for 

us the hierarchy of the company? Who was the presiding offi¢er 
if you recall? 

A Well, Sam Lentz was the President. Mervin Lentz, I beljeve 
was the Vice President, and sales manegeree As to who the 

other officers were, I don't recall. stanley Goldstein 

I think was the Comptroller. 


MR. FEINGOLD: I didn't get the last answer about 
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Stanley Goldstein. 

THE WITNESS: I believe he was the Comptroller. 
Q (By Mr. Marrow) Now, during the period of your 
employment, were you acquainted with an organization called 
the Brescome Distributors Employees Association? 
A I have some faint recollection, Mr. Marrow. Faint. 
Q Do you recall what the organization was? 
A No, I don't basically recall. I'm not being vague, 
but we're going back 15 or 16 years. I did belong to the 
organization, and I presume that was the name of it. 
Q Do you recall how the organization came into being? 
A I do not recall that. I can't recall. 
Q I show you what has been marked Charging Party's 
Exhibit number 2, the second section of it, and ask if you 
recognize it. 
A I recognize my signature. That's for sure. 
Q That's your signature? 


A That's my signature. I must have signed it. Naturally 


I signed it, but I don't recall. We're going back again, 


and I repeat---- 

Q You have no other recollection other than the fact 
that that is your signature? 

A My signature, that's right. 

Q Do you have any recollection as to what the organizatio 
did during the period of your employment with Brescome 
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Distributors, if anything? 

A Again I repeat, I am not attempting to be vague, 

Mr. Marrow, but I don't recall. I don't recall. We're 
going back many many years now. 

Q Do you recall whether or not you ever held any office 


in this Association? 


A I believe I might have. I tried to recall. As I 


told you before when I was subpoenaed, I tried to refresh 
my memory. I believe I was an officer. I don't recall 
what position I held, but I believe I was. 

MR. MARROW: I have no further questions of this 
witness at this time. 

MR. FEINGOLD: May I see the corporate records that 
were subpoenaed of the Intervenor? They were supposed to 
be produced in Court. Mr. Adinolfi? 

TRIAL EXAMINER: Do you have them, Mr. Adinolfi? 

MR. ADINOLFI: What's that? 

TRIAL EXAMINER: There were certain records of the 
Brescome Employees Association, I am told, that were 
subpoenaed. 

MR. ADINOLFI: Yes. 

TRIAL EXAMINER: He said he wants to see them. 

MR. SOMERS: I object. I don't think this is the 
proper way to obtain these records. I believe» the person 
who has been subpoenaed with the records should lay the 
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foundation with them. 

MR. FEINGOLD: Is Mr. Golaski here? 

MR. SOMERS: I don't know. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. Gentlemen, I want to 
thank you for your cooperation in betting together 
and deciding on the use of these records while we were 
off the record. I appreciate that. All right, Mr. Feingold 
I see has the records he was asking for or appears to have 
them. 

You may proceed. 
Q (By Mr. Feingold) Mr. Horowitz, I oc holding here 
what purports ‘to be the minutes of the Brescome Distributors 


Employees Association, Inc.; and I turn to a page without 


a number, dated September 18, 1953; and it shows that you 

are a treasurer. Does that refresh your recollection? 
Ce 

A As I told you before, Mr. Feingold, I don't recall 

distinctly, but as I said, I thought I might have been an 


officer. Of course, this is not my handwriting, and I 
ny 


presume it could have been. 


MR. FEINGOLD: I offer this in evidence. 
TRIAL EXAMINER: The entire book? 
MR. FEINGOLD: No. The page dated September 18, 1953. 


TRIAL EXAMINER: First let me find out, is there any 


JA-315 


“objection to this document? 
MR. SOMERS: I would like to read the document first. 
(A document was handed to Mr. Somers.) 
TRIAL EXAMINER: Mr. Feingold, as I understand it, 
you're offering merely this one page. 
MR. FEINGOLD: At this time. 
MR. SOMERS: I have no objection. 
TRIAL EXAMINER: Mr. Adinolfi? 
MR. ADINOLFI: Well, the only objection I have is that 
it is outside the 10(b) period. 
TRIAL EXAMINER: General Counsel? 


MR. MARROW: I have no objection. 


TRIAL EXAMINER: Because of the manner in which this 


is being offered, I assume within your statements of no 
jection were the qualification Mr. Adinolfi made, that you 
gentlemen stipulate that this page is an authentic page 
from the minutes of the Brescome Association, and with that 
assumption, Charging Party's Exhibit 7 is received with this 
explanation which I made off the record. Mr. Feingold, you 
may put in evidence photostatic copies of this page, and 
you're charged with returning the original records to Mr. 
Adinolfi. 
(The document Biopetneverned to 
was marked Charging Party's Exhipit 


No. 7? for identification and was 
received in evidence.) 
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MR. SOMERS: Mr. Trial Examiner, this is not actually 

minutes of the meeting. This is actually the list of 
slate of officers submitted by the Nominating Committee. 
minutes are contained in this book, but this is merely 
slate. 

TRIAL EXAMINER: I'11 amend that. By your stating no 
objection, I am assuming that you agree that these are 
authentic records of the Association contained in a book 
which contains their minutes and other records. 

MR. SOMERS: Right. 

Q (By Mr. Feingold) Now, Mr. Horowitz, as Mr. Somers 
pointed out, this is a written statement, if you read it, 
of the Nominating Committee, is that correct? 

A (Nodding head.) 

Q Do you recall that on September 18, the same day, 
there was an annual meeting for the purpose of electing 
officers? 

A De I recall 15 years ago? No, I do not. 

Q Do you' remember being elected the treasurer. 

A As I told you before, it is very vague. I don't 
recall. It is 15 years ago. It's a long time. 

Q Now, in September of 1953 did you open up a bank accoun 


known as the Brescome Distributors Association, Inc.? 


A I don't recall. I might have. 


Q Do you remember signing checks as Treasurer? 
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Again I repeat, I might have. I'm not completely sure. 
15 years ago. 

Well, I show you check number 1, dated September 18, 
and ask you---- 

That's my signature. 

Don't answer me so quickly. 

I'm not going to deny it's my Signature. 


Is that your signature? 
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MR. FEINGOLD: I offer this in evidence. | 
MR. SOMERS: Objection. For what purpose? We have on 
the record that the man is the Treasurer. The fact he made 


out a check would be one of his regular duties as a Treasure 


I don't see the importance of having each check that he 


made out put on the record. 

TRIAL EXAMINER: Mr. Feingold, your purpose? 

MR. FEINGOLD: I want to show he was an officer, and 
he issued checks in this organization. He said he had 
no recollection of checks or accounts, and this is to show 
that he was as active as this organization was as Treasurer. 

TRIAL EXAMINER: I don't need pieces of paper to determine 
that. Will you take this, Mr. Horowitz? 

(The witness was handed a document.) 

Looking at that piece of paper, are you in a position 

to state whether or not you signed that check as Treasurer 
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for the Brescome Employees Association? 

THE WITNESS: That's my signature. I would say I 
signed it as Brescome Distributors Employees Association. 

TRIAL EXMINER: It so states on its face that you 
signed it as Treasurer for the organization. You're 
satisfied that that is correct? 

THE WITNESS: Yes, I agree. 

TRIAL EXAMINER: I'm not going to take the piece of 
paper in evidence unless you have another reason. 
Q (By Mr. Feingold) This check is payable to Schatz and 
Schatz, is that not so? 
A That's correct. 
Q Who is Schatz and Schatz? 
A They're a law firm, I believe, in the city of Hartford. 
Q Well, why did you make this check payable to 
Schatz and Schatz, do you know? 
A (Nodding head.) 
Q Who told you to issue this check, Mr. Horowitz? 

MR. SOMERS: I would like to object to this line of 
questioning. 

TRIAL EXAMINER: Sustained. I'm not sustaining it as 
to the line but to the specific question. 


MR. SOMERS: May I make my objection as to the line of 


questioning? 


TRIAL EXAMINER: Briefly. I don't rule on a line. 
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MR. FEINGOLD: May we excuse the witness if we're 
going to have argument? | 

TRIAL EXAMINER: May I have your argument? 

MR. SOME8S: I don't think it has been established 
that this man is anything but a member of the Association 
and a regular employee. 

MR. FEINGOLD: I request that the witness be excused. 

TRIAL EXAMINER: Do you wish to make any further 
statement, Mr. Somers? 

MR. SOMERS: No. I think that's sufficient. 

TRIAL EXAMINER: I've sustained the objection to the 
present question, and that's all. 

MR. FEINGOLD: All right. 

Q (By Mr. Feingold) Is this the checkbook that was 
Maintained by you? 

MR. SOMERS: Objection. 

(By Mr. Feingold) Benes Treasurer? 

TRIAL EXAMINER: I'11 overrule that as a preliminary 
question only. : 

(A document was handed to the witness. 


THE WITNESS: This is my writing. 


TRIAL EXAMINER: The document looks like a small 


checkbook, and you say there is writing in it which is yours 
THE WITNESS: (Nodding head.) 


TRIAL EXAMINER: All right. 
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Q (By Mr. Feingold) Now, I show you a check dated 
March 5, 1954 to the Secretary of State for two dollars. 
Is that your signature as Treasurer? 
A Yes, sir. 

MR. SOMERS: We're willing to stipulate that this 
man was an active Treasurer and performed his functions 
for the Association. 
Q (By Mr. Feingold) Now, I show you---- 

TRIAL EXAMINER: Mr. Feingold, it seems to me we have 
established, at least to my satisfaction, that the gentleman 
was at some point Treasurer of this organization and wrote 


checks. 


MR. FEINGOLD: I think the time factor is important. 


The time factor is important. 

TRIAL EXAMINER: Well, address yourself to it. So 
far you haven't. 
Q (By Mr. Feingold) I show you a group of seven checks 
attached to bank statements between September 18, 1953 
and October 17, 1956, a total of seven checks drawn during 
that period, and I am asking you whether they were all 
signed by you as Treasurer. 
A Yes. They were all signed by me. 
Q Were you Treasurer all during that period? Does that 
refresh on recollection now? 
A If my signature is on there, I must have been. 
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Q I'm asking you whether it refreshes your recollection, 
Mr. Horowitz. 
A It refreshes my memory as to what? 
Q That you were Treasurer during 1953, 1954, 1955 and 1956 
A If I signed the checks as Treasurer, I must have been. 
Q Without regard to the checks, do you now have an 
independent recollection that you were such an officer? 
A I would say yes, that since I signed them I must have 
been. 
Q I'm not asking you that question. Now that you have 
seen these checks, do you now have an independent recollectio 
that you acted as Treasurer during 1953, 1954, 1955 and 1956? 

MR. ADINOLFI: Objection. Repetitious. The witness ha 
testified at least three times that based upon these checks 
he must have been. Now, he has also testified that he had 
not any recollection. I object. 


TRIAL EXAMINER: Mr. Adinolfi,---- 


MR. FEINGOLD: His answers were not responsive to the 


question. 

TRIAL EXAMINER: Just a moment. Gentlemen, it's a 
subtle distinction, and from anything I've heard so far, 
there may be a distinction without a purpose. If this is 
preliminary to something else, let's go on to the next 
question so I can determine whether it does have any 


significance. 
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1 86Q (By Mr. Feingold) Now, do you recall whether there 
was an election or meeting in 1954? 
MR. SOMERS: Objection. Election or meeting of what? 
(By Mr. Feingold) Of the Brescome Association. 
TRIAL EXAMINER: I'm going to sustain the objection 
unless you clarify that. You have a multiple question 
there, and it's quite broad. 


Q (By Mr. Feingold) After the 1953 meeting, when, if 
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you can recall, did you have another meeting about the 
Brescome Association? 

A I don't recall. 

Q Do you have any independent recollection of attending 
meetings of the Brescome Association? 


Vaguely. Vaguely. 


I believe at the office of Schatz and Schatz, I believe. 


A 
Q Where? 
A 
Q 


Who is Schatz and Schatz? 
MR. ADINOLFI: (Qyjection. Repetitious. The witness 
has already testified they are attorneys-at-law in the 
city of Hartford. 
TRIAL EXAMINER: Let's go on. 
Q (By Mr. Feingold) Did you know Schatz and Schatz before 
this organization was formed? 
A No. 


Q You didn't know them? 
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A (No response. ) 


Q Do you know how the employees went to Schatz and Schatz 


to have this organization formed? 
A I do not recall. 
Q Did you recommend them? 
A I don't recall. 
Q Were you ever again elected as Treasurer of the 
Association, Mr. Horowitz? : 
A Well, according to the record it shows I was Treasurer 
for three or four years, and from what you aay it was yearly. 
Q Not from what I say. Do you remember being elected 
as Treasurer after 1953? 

MR. ADINOLFI: Objection. Repetitious. This is the 
same question he got back to before. | 

MR. FEINGOLD: I submit that his answers are not 
responsive. | 

TRIAL EXAMINER: Mr. Feingold, as of the present moment 
the witness has answered that he signed checks as Treasurer 
for this organization between 1953 and 1956, if my recollectijon 
of his testimony is correct. Now, unless you gentlemen want 
to argue about this, I'll infer from that that he was 
Treasurer during that period. That's all the evidence that 
is before me. 
Q (By Mr. Feingold) Now, I turn to the page following 
Charging Party's Exhibit 7, dated November 18, 1955 and 


JA~324 


216 


ask you whether you were elected an officer at that meeting. 

MR. SOMERS: Correction on the record. Charging 
Party's last exhibit was merely the slate of officers. 
The next page was the minutes of September 18, 1953. 

MR. FEINGOLD: You may be correct. In that case 
I ask that these two pages marked September 18, 1953 be 
submitted as one exhibit. 

MR. ADINOLFI: It should be marked. 

TRIAL EXAMINER: Mr. Feingold, I want to ask you 
this. From all appearances, the document you have here 
is the official minutes of this organization. Why is it 
necessary that we take time in asking this witness whether 
ine was elected Treasurer at such and such a meeting by 
looking at the minutes? If the minutes show that, why 
can't I take that as evidence and shorten this hearing? 

MR. FEINGOLD: This is an 8(a)(2) case, and I'm 
entitled to show the background of the organization. 

TRIAL EXAMINER: You weren't listening to what I said. 
Your last question of this witness was "looking at these 
minutes, can't you tell me whether or not you were elected 
Treasurer at this meeting"? Why can't you offer the minutes 
to show that? 


MR. FEINGOLD: All right. I offer in evidence the page 


marked November 18, 1955. 


TRIAL EXAMINER: Any objection? 
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MR. SOMERS: No objection. 

TRIAL EXAMINER: Mr. Adinolfi, any objection? 

MR. ADINOLFI: None, except my continuing objection 
that it's outside the scope of the 10(b) period. 

TRIAL EXAMINER: Yes, and I have stated the basis on 
which I receive it. Any objection, General Counsel? 

MR. MARROW: No. 

TRIAL EXAMINER: Have it marked as Charging Party's 
Exhibit 8. 


(The document above-referred to 
was marked Charging Party's Exhihit 
No. 8 for tdenttification.) 

TRIAL EXAMINER: How many pages does it consist of? 

MR. FEINGOLD: One page, written on both sides. 

TRIAL EXAMINER: I won't take one page out of the minutes. 

Well, how many pages is the minutes of the meeting? 

MR. FEINGOLD: One page written on both sides. 

TRIAL EXAMINER: Charging Party's Exhibit 8 is received 
(The document above-referred to, 
heretofore marked Charging Party|s 


Exhibit No. 8, was recetved in 
evidence.) 


MR. FEINGOLD: May I request a recess for five minutes 


so I can go through it and save a lot of time? 
MR. SOMERS: Mr. Trial Examiner, I'm willing to offer 
all of the minutes of the Association into evidence and 


stipulate that all of the minutes contained in that book 
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So far as presently appears, I have to go along with Mr. 
Somers’ statement that---- I don't know. I'1] withdraw 
that. I would like to know or hear if there is going to be 
any evidence connecting this gentleman up with the management 
of the company. 
Q (By Mr. Feingold) Mr. Horowitz, when did you start 
your employment with Brescome? 

1950. 

When did you leave? 

1960. 

And when you left Brescome, who employed you? 

Heublein. 

Did you go to Heublein from there? 

Yes. 

What job do you hold in Heublein? 


MR. SOMERS: Objection. What relevance? 


MR. FEINGOLD: I want to show what the man is today 


Brescome. 

TRIAL EXAMINER: Sustained. 

MR. FEINGOLD: All right. 
Q (By Mr. Feingold) Besides Mervin Lentz and Sam Lentz, 
were there any other sales supervisors or Managers in the 
Liquor Department? 
A What period are you referring to? 
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I was the only one I believe. Yes, I was the only 


And did you work on salary or commission? 

Salary. 

And the other salesmen, what did they work on? 

Commission I believe. 

Was it your job to instruct or direct these salesmen 
at times? 

MR. ADINOLFI: Objection. Leading. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Feingold) What was your relationship to the 
other salesmen in connection with their duties? 

MR. SOMERS: Objection as being vague. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I don't quite understand what you mean, 


Mr. Feingold. 


Q (By Mr. Feingold) In connection with your duties and 


the duties of the other salesmen, what was your relationahip? 
A When I worked with them, I would assist them in selling 
Q Did you instruct them in sales? 

MR. ADINOLFI: Objection. Leading. 

TRIAL EXAMINER: No. I think he has established a 
foundation now. The problem here, Mr. Horowitz, you apparently 
had some connection with the salesmen. There was some 
relationship between them and you based on your testimony. 
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What we're trying to find out is what that relationship was. 
Was it one of a co-equal, that you were just another one 
of the salesmen? Did you occupy a different situation in 
regad to them? If so, what was that different situation? 
If you had any authority over them at all, what was that 
authority? 

These are the issues that I have to apparently determine 


and this is the thrust of the questions. 
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Now, with that understanding of the issue, I'll let 
Mr. Feingold do the questioning. 
Q (By Mr. Feingold) Did you instruct the salesmen on sellfi 
tactics? 
A Your terminology of "instruct the salesmen" -- I 
would assist them in selling. 
Q Would you instruct them? Did they take instructions 
from you? 
A As a senior salesman, I would help them. 
And your title was sales supervisor, was it not? 
That's right. 


Did you ever visiti salesmen's accounts? 


A Oh, definitely. 


Q And what was the occasion on which you would visit 
the accounts of other salesmen? 
A To help him sell. 


Q Did you take care of complaints of accounts? 
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A I presume in the course of my duties I may have taken 
care of complaints and assisted in selling. 

Q Did you ever ieteenion any salesmen for jobs? 

A It's possible I might have. 

Q Well, I mention Joe Leahy. Did you interview Joe 
Leahy for the job? 

A It's possible I might have. 


Q Do you have any independent recollection? 


o ont na erk w Wd 


A I might have. 


Q Well ,---- 
A 


Mr. Feingold, we're gotg back now. I would like to 
know what year you're referring to. I don't know what year 
he came with the company. Possibly I did interview him, 

Q I have to ask these questions. I don't expect you 

to know everything in detail, but give me your best 
recollection if you will. That's all I can ask. 

A You want to know whether I interviewed him? I probably 
did. Did I hire him? 

Q I'm not asking you that question, and I don't know 
who put the idea in your head. 

A No. 

Q I haven't asked that question, Mr. Horowitz. Did you 
interview Mr. Leahy to the best of your recollection? 

A Yes, I probably did. 


Q Did you interview any other salesmen for jobs? 
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I don't recall, Mr. Feingold. 
Did you have a written contract with the company? 
A No. 
Q Now, there were sates meetings usually on Fridays, 
is that correct? 
A Right. 
Q And the salesmen would assemble in a room? 
A Right. 
Would you open the meeting? 
I don't believe so, no. No. 
You never took charge of a sales meeting? Is 
testimony? 
Not unless Mervin was not there. 
When Mervin was not there did you take charge of a 
sales meeting? 
A I might have run it, yes. 
Q When you say you might have, do you have any recollectio 
if you did or didn't? 
MR. SOMERS: I havea objection. What does he mean by 
taking charge? Could you be more specific? 
TRIAL EXAMINER: The objection is overruled. 
(By Mr. Feingold) Did you preside over the meeting? 


If Mervin was not there I probably did. 


What would take place at these meetings? 


MR. FEINGOLD: Mr. Adinolfi, are you looking at these 
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papers here? 
MR. ADINOLFI: Of course not. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. FEINGOLD: I want the record to show Mr. Adinolfi 
was looking in my place and looking at my exposed papers on 
my desk. : 

MR. ADINOLFI: What is exposed? 

TRIAL EXAMINER: Sit down. The record shows that 


Mr. Feingold thinks Mr. Adinolfi was looking at his papers. 


There is nothing that the record shows as to whether he 


was or wasn't, and I don't care. I want to get testimony 


from this witness, so let's proceed. 


MR. FEINGOLD: May I have the last question? 


(The pending question was read by the Reporter.) 
THE WITNESS: There might be a program to be presented, 

and in lieu of Mervin not being there, I might present it. 
If Mervin was there, I might have presented it. 
Q (By Mr. Feingold) Was there any occasion when Mervin 
was there and you presented it? 
A No. 
Q You're sure of that? 
A I might have presented a certain portion of it, but 


he would have presented the major portion. 
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Q Did you introduce suppliers at these meetings when 
you presided? 
A When I presided? Oh, definitely, I would have introducep 
them, when I presided. 
Q Did you review accounts of the salesmen and their 
earnings? 
A (No response.) 

Is that part of your duties? 

Yes. _That was part of my duties as sales supervisor. 

I didn't get that. 

That would have been part of my duties as a supervisor. 
Q Now, when new accounts would come to your attention, 
would you assign them to salesmen? 
A Only after discussion with Mervin Lentz. 
Q And how would these accounts come to the attention of 
Mervin Lentz? 
A (No response.) 
Q How would these new accounts come to his attention? 
A The Liquor Control Commission of the state of Connecticut 
would advise every wholesaler in the state of the applicatio 
of a new account. : 
Q And you would go to Mervin Lentz with these new accounts? 


He would get a list of it also. 


A 
Q And you would get a list of it? 
A 


That's right. 


Q And you would both study the list and then make 


assignments, is that correct? 
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A Right. 

Q Who would be the one who actually assigned the 
accounts to the men and speak to the men? : 

A Mervin. 

Q Did you ever assign accounts to the men? 

A I might have. I might have. | 

Q And in discussing it with Mervin, who should get the 
account, did you pass judgment as to the relative merits 
of the salesmen as to who should get the account? 

A It probably would be based on the location of where 
the account was being opened, Mr. Feingold, and that would 
probably be the basis for the assignment because the men 
worked in areas. 

Q Would there also be a question of the kind of man 
that could sell an account? 

Definitely. 

The type of account it was? 

Definitely. That would enter into it. 

And you would discuss these things with Mervin Lentz? 
That's right. | 

And come to a conclusion? 


That's right. 
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And sometimes Mervin would assign the accounts, and 
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sometimes you would, is that correct? 
A (Nodding head.) 
Q Now; going back to the Association, as Treasurer did 
you collect dues? 
A I must have, Mr. Feingold. 
Q Do you have any independent recollection of collecting 
dues? 
Vaguely. 
How much were the dues? 


I don't recall, Mr. Feingold. 


I don't recall. You're taking me back to 1953. 
I'm talking about 1956. 


I don't recall. That's 12 years ago. 


A 
Q 
A 
Q Was it a monthly collection of dues? 
A 
Q 
A 
Q 


Can you make or rather did you make deposits in the 
bank? 
AI probably did. 
Q Do you have any recollection of making deposits in the 
bank? 
A I believe I did, yes. 
Q Now, there were Teamsters that were members of this 
Association or truck drivers at one time, is that correct? 
MR. ADINOLFI: Objection. There is no such proof 
that the Teamsters were in any way involved jn this proceeding. 


TRIAL EXAMINER: All right, rephrase the question. 
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Q (By Mr. Feingold) Who else were members of the 
Association outside of the salesmen? 
A I believe some of the truck drivers were. 
Q And are you familiar how they became members of the 
Association? 
A I don't recall. 
Q Did they pay dues? 
A I don't recall. 
Q Did you ever collect a single dollar from a truck 
driver or warehouseman for dues? 
MR. SOMERS: Objection. Asked and answered. He said 


he didn't recall. 


TRIAL EXAMINER: All right. He may now recall. Can 


you answer the question? 

THE WTINESS: I don't recall. 
Q (By Mr. Feingold) As Treasurer, did you ever 
negotiate a contract or act on a bargaining committee 
to negotiate a contract with Brescome Distributors, Inc.? 
A I don't recall. 

You don't recall? 

(Nodding head.) 
Q In all the years you were connected with Brescome, did 
you ever negotiate or was there ever a meeting of the 
Association where a collective bargining agreement or a 


labor agreement was negotiated or discussed? 
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MR. SOMERS: Objection. A multiple question. 

TRIAL EXAMINER: No. I'11 overrule that. Mr. Horowitz 
the question is during the period when this Association 
was in existance, do you have any recollection of a collective 
bargaining contract being discussed in connection with the 
Association's affairs under any conditions? 


THE WITNESS: I can't remember. I don't remember. 


Q (By Mr. Feingold) In all the years you were a sales 
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supervisor and a member of the Association, was there ever 
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a@ grievance or an arbitration case between the Association 
and the Corporation -- and Brescome? 
A I don't recall. It's 12 years ago. 
Q I know it's 12 years ago, but 1960 is only a little 
over seven years ago. Mr. Horowitz, what position---- 
Excuse me. Heublein is a large supplier of Brescome, 
is it not? 

MR. SOMERS: Objection. Irrelevant. 

TRIAL EXAMINER: Overruled. 
Q (By Mr. Feingold) Brescome is a large supplier of 
Heublein? 
A We're a supplier to Heublein. 


Q Do you know about how much business Heublein does 


with Brescome each year? 


MR. SOMERS: Objection. I don't see the relevance of 


this line of questioning at all. 
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TRIAL EXAMINER: I'm confused. You're presently 
working for Heublein? 

THE WITNESS: That's right. 

TRIAL EXAMINER: What is the relationship between Heublefn 
and Brescome, if any? 

THE WITNESS: Heublein is one of our distributors. 

MR. FEINGOLD: Brescome? 

THE WITNESS: Brescome. 

TRIAL EXAMINER: That's why you got me confused in 
the first place. Brescome is one of the distributors 
for Heublein, for whom you work? 

THE WITNESS: That's right. 

TRIAL EXAMINER: You don't know of any other business 
or financial connection between the two? 

THE WITNESS: Not to my knowledge . 

TRIAL EXAMINER: All right. 

Q (By Mr. Feingold) And do you work in the New York 
office? 

Yes. 

That's the headquarters? 

No. The headquarters are in Hartford. 

The factory is in Hartford. 

The main office is in Hartford. 


And what job do you hold with Heublein?. 


MR. ADINOLFI: Objection. Immaterial and irrelevant. 
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TRIAL EXAMINER: Well, is there any objection on 
your part to disclosing this? 

THE WITNESS: No. Absolutely not. 

TRIAL EXAMINER: All right, overruled. 

THE WITNESS: I am the Eastern Regional Manager. 
Q (By Mr. Feingold) And you took that job as Eastern 
Regional Manager in 1960? 
A No. I wish I had moved that fast, thank you. 
Q What job did you take in 1960? 
A I became a sales representative. 
Q And you're presently the Eastern Regional Manager for 
Heublein, is that correct? 
A That's right. 

MR. FEINGOLD: Please don't look at my papers. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. Proceed. 

(By Mr. Feingold) I show you a photostatic copy---- 

MR. ADINOLFI: Before you show him anything, I demand 
to see it first. 

MR. FEINGOLD: I have a right to show him anything I 
wish. 


TRIAL EXAMINER: Gentlemen, I have two rules I have 


stated either on or off the record, and I'll state them now. 


Insofar as it is practicable, before any document is 
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AFTERNOON SESSION 


(1:15 o'clock p.m.) 


TRIAL EXAMINER BARBAN: On the record. Cross examine. 
CROSS EXAMINATION | 

Q (By Mr. Somers) Mr. Horowitz, to the best of your 
recollection, were you elected by the members of the 
Association to the position of Treasurer of the Association? 
A I'm trying to recall. I believe I was. 
Q Do you recall that you were not Restigneted by the 
Company as the Treasurer of the Association? 
A Yes. Yes. : 
Q Your answer is that the Company did not designate you 
as Treasurer? 3 
A That's right. 
Q Going back to the formation of the Association in 1952, 
do you recall at that time if you had ever heard of the law 
firm of Schatz and Schatz? 
A I am originally a resident of Hartford. I knew of the 
law firm of Schatz and Schatz. 
Q Did you direct---- Withdraw that-- Do you know an 
employee by the name of Daniel Shea who is presently an 
employee of Brescome? 
A Yes. 
Q What was his position with the company in 1952? 
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not approve that quota, that quota was mt put into effect, 


is that correct? 


A In most instances, yes. 


Q In the other instances, did Samuel Lentz have to 
okay that quota? 


MR. FEINGOLD: Now, I submit this may be cross examination, 


but it's a new territory, and I might suggest that this 


¥ 


type of examination is highly improper. He's leading the 
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witness in new material. 
MR. SOMERS: I don't think I'm leading the witness on 
new material. I have him on cross examination. The 
devising of the quotas was brought up on direct examination, 
and there is a question as to how much authority this man had. 
TRIAL EXAMINER: All right, I'll overrule the objection 
It doesn't mean that I am going to let this go on ad 
infinitum. You're within reasonable bounds now. Go ahead. 
MR. SOMERS: Read the question back. 
(The pending question was read by the Reporter.) 
THE WITNESS: In an isolated instance Sam Lentz 
might have gotten involved. 
Q (By Mr. Somers) Now, did you ever preside over meetings 
of the salesmen in the sales office or sales room? 


A Yes. I said this morning if Mervin Lentz wasn't 


there, I might have presided. 


Q Do you recall] that. you ever did preside in fact? 
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assigning of accounts is based mostly on the location of 


the accounts? 


A That's what I said this morning, yes. 


Q Now, recalling the times or time that you presided 

at meetings of the salesmen, isn't it true that the 

content of those meetings, prior to the conducting of the 
meetings, would have to have been okayed by the management? 


MR. FEINGOLD: I'm going to object to leading the 
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witness in the posture of this witness' testimony and the 
position he occupies. 

TRIAL EXAMINER: This is all matter that may be 
clarified on redirect, if necessary. Overruled. 
‘Q (By Mr. Somers) Do you want the question repeated? 
A You're asking me when I conducted a meeting independently, 
would I---- 
Q Would you---- 
A I would have been directed By Mervin or Sam Lentz as 
to what to present? 

MR. SOMERS: May I have Charging Party's Exhibit 10? 

(The document was handed to Mr. Somers.) 

Q (By Mr. Somers) Mr. Horowitz, I show you Charging 
Party's Exhibit 10G. Reading down that list of names, 
do you recall if any of the employees on this list are 
drivers or warehousemen? 
A Some of them are drivers. 
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Q Could you read off the names of those you recall to 


be drivers? 


A Edward Kucka, Joseph Geraci and Curley Harris. 


That's all I recall. 
Q Do you recall if any of them were warehousemen? 
A What is your interpretation of warehousemen -- somebody 
who worked inside? 
Q Somebody who worked inside in the warehouse. 
A I don't recall. I don't recall. 
Q Now, addressing yourself to Charging Party's Exhibit 
10I, do you recognize any of the names on 101 as being 
those of warehousemen or drivers? 
A Just one. Edward Treusdale. 
TRIAL EXAMINER: In which category? 
THE WITNESS: I don't know. I recall him as either 
a driver or warehouseman. I don't recall. 
Q (By Mr. Somers) Addressing yourself to Charging Party' 
Exhibit 10E, looking down this list of names, do you 
note any drivers or warehousemen? 
A Yes. 
Q Would you read off those names please? 
A Pageotte, and then there are several on here that I 
mentioned before -- Kucka, Geraci and Harris. 
Q And addressing yourself to Charging Party's Exhibit 10g 
do you see the name of any drivers or warehousemen on that 
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Several of the names again. 

Would you read the names again for us? 

Kucka, Geraci, Pageotte. That's all I recall. 

TRIAL EXAMINER: Mr. Somers, it occurs to me that 
the cross examination is put in a somewhat difficult positio 
by the fact that I have not finally ruled on certain checks 
that were offered by the Charging Party. I order to 
give you your chance to cross examine on those checks and 
not leave myself in a position where I may determine they 
ought to be received later, I'm going to receive them now, 
and you may cross examine on them if you want. Mr. 
Feingold, do you have them? 

MR. FEINGOLD: Yes. 


TRIAL EXAMINER: I will not accept those statements 


attached to the checks, but if you will let me have the 


checkbook and the checks so I may determine what the numbers 
are, I'll make a ruling. 
(Documents were handed to the Trial Examiner.) 
TRIAL EXAMINER: Charging Party's Exhibits 9-1, 9-2, 

9-4, 9-9, 9-11, 9-13 and 9-14 are received. The others 

in the nine Series are rejected. 
(The documents above-referred to, 
heretofore marked Charging Party js 
Exhibits 9-1, 9-2, 9-4, 9-9, 9-14, 


9-13 & 9-14, were received in 
evidence.) 


REDIRECT EXAMINATION 

Q (By Mr. Feingold) Mr. Horowitz, isn't it a fact you 
were also a trustee of the Brescome Distributors Employees 
Association, Inc.? 

MR. ADINOLFI: Objection. Leading and outside the 
scope of the direct examination. We'll be here forever. 

TRIAL EXAMINER: Just a moment. I think you misspoke 
yourself. It's outside the realm of the cross, and I 
sustain the objection on that basis. 

MR. ADINOLFI: Thank you. - 
Q (By Mr. Feingold) You testified on cross examination 
that drivers and warehousemen were members of the Association, 
is that correct? 
That's correct. I recognized their names. 
Did they attend your meetings? 
I don't recall. 
I didn’t hear you. 
I don't recall. 
Did you ever collect dues from the drivers? 


I told you that this morning, that I don't recall. 


I know that. 


I am repeating it again. 
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This afternoon you seemed to recall questions with 
Somers. 


A I remember names when I see names, Mr. Feingold. 
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Q I'm asking you whether you ever collected any dues from 
warehousemen and drivers. 
A I do not recall. 
Q Did anyone in management give you any cash or other 
money for the payment of dues of the drivers? 

MR. SOMERS: Objection. 

MR. ADINOLFI: Objection. Outside the scope of 
cross «amination. 

TRIAL EXAMINER: Overruled. 
Q (By Mr. Feingold) ---for the dues of the drivers or 
warehousemen? 


A I don't recall. I don't recall. 


Q Did you ever get money from a lady, Miss Feuhrer 


for the Association? 

MR. SOMERS: Objection. 

THE WITNESS: I don't recall. 
Q (By Mr. Feingold) Is it your testimony that you never 
received any money from management for the deposit in the 
bank account? 
A I don't recall. 

MR. ADINOLFI: Objection. It's leading. He has 
testified once that he doesn't recall. How An times 
do we have to have it on the record? I object to it. It's 
penetatiouse : 


TRIAL EXAMINER: Let's go on. He stated a second 
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time he doesn't recall. 
Q (By Mr. Feingold) Did the drivers and the warehousemen 
have a collective bargaining agreement to your knowledge? 
A I don't recall, Mr. Feingold. 
Q Do you recall negotiating or discussing such an 
agreement on behalf of the warehousemen and drivers on 
behalf of management? 
A I don't recall. 
Q Do you have any recollection of discussing any 
grievances on behalf of the warehousemen or drivers? 
A I don't recall. 
Q Now, you stated when accounts were assigned, they were 
assigned based on geographical territory. 
A Yes. 
Q Were there other considerations? 
A Basically no. 
Q Didn't you testify this morning, Mr. Horowitz, that 
geography was one of the considerations, but also the type 
of customer and the nature or ability of the salesman was 
also considered? 

MR. ADINOLFI: I object to this. This is a recross 
examination rather than a redirect. I object to it. It's 


outside the scope of the cross. It's leading. 


TRIAL EXAMINER: No. It's not outside the scope of 


the cross. It is not improper in its manner in my observatipn. 
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MR. ADINOLFI: The form of the question is improper. 
THE WITNESS: Can we go back to what I said this 
morning? : 
MR. FEINGOLD: I'm asking you. 
TRIAL EXAMINER: Read the question. 
(The pending question was read by the Reporter. ) 
THE WITNESS: I said that this morning. I agree. 
Q (By Mr. Feingold) What is your testimony now? Was it 


just geography? 


A Geography, the type of account and the type of 


individual. 
Q Yes, and that was the thing that woeees 

TRIAL EXAMINER: Just a moment. I don't have an 
answer there. If there is one, it was a nod. Tobose factors 
are factors that were considered? : 

THE WITNESS: That's right. 
Q (By Mr. Feingold) Those are the factors you would 
discuss with Mr. Mervin Lentz when you discussed the new 
accounts with him? | 
A The location and type of account, yes. 
Q And the man? | 
A The man. 
Q And you would have occasion to discuss the men at those 
sessions, is that correct? ! 


A I don't quite understand what you mean. 
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Q You would discuss with Mervin Lentz the salesman himself 
whether he could handle the accounts. 
A Whether he had the qualifications or not. 

Whether it was good for him? 

True. 

Whether it was good for theCompany? 
A True. 
Q And you made recommendations to Mr. Mervin Lentz 
that, didn't you? 
A We would discuss---- 
Q And you would give your points of view? 

True. 

Were your points of view followed on occasion? 
A On occasion they might have been. 
Q Were there times when you disagreed with Mervin 
Lentz and would discuss it further to a conclusion? 
A Probably. 


Q Now, in 1952 how old was Mervin Lentz? 


MR. ADINOLFI: Objection. There is no foundation that 


he knows the birth date of Mr. Lentz. 
Q (By Mr. Feingold) Do you know how old Mr. Lentz is 
today? 3 

TRIAL EXAMINER: What is the purpose of this? 


MR. FEINGOLD: I want to show the relationship of these 


~ 


TRIAL EXAMINER: Do you know, Mr. Horowitz? 

THE WITNESS: I think I said this morning. I think 
we talked about his age this morning. 

MR. FEINGOLD: You spoke about it to Mr. Marrow, 
that's right. 


THE WITNESS: Do I recall how old he was? 


Q (By Mr. Feingold) I'm asking you on the stand do you 


know how old he was in 1952. 
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A I presume he was somewhere around 29 or 30. 
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Q That would make him about 48 today? 
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TRIAL EXAMINER: Gentlemen, let's get one 
Q (By Mr. Feingold) Outside of Sam Lentz and Mervin 
entzs who else had sales supervisory authority in 1952? 

MR. ADINOLFI: Objection. That calls for a conclusion 
on the part of this witness. 

TRIAL EXAMINER: I think that the witness, based on 
testimony I've heard so far, can certainly answer that 
question. It may require some clarification. 

MR. ADINOLFI: May I have the question read back?_ 

(The pending question was read by the Reporter. ) 

THE WITNESS: I probably was the only one, Mr. Feingold 
Q (By Mr. Feingold) Until Morris Tarre came to the firm 
in 1958 or ‘57? 


I don't recall the exact year. Until he came. 
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MR. FEINGOLD: I have no further questions. 
TRIAL EXAMINER: Recross? 
MR. SOMERS: A couple. 
RECROSS EXAMINATION 
Q (By Mr. Somers) Mr. Horowitz, isn't it true that 
Mervin Lentz had the last say on assigning the accounts? 
A Definitely . 


. 
Q And isn't it true---- Strike that. Weren't there times 
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when Mervin Lentz did not agree with you as to your 
recommendations as to who should be assigned an account? 
A I don't recall, going back 16 years. I don't recall. 
There may have been instances, but I don't recall. 
Q I see, but you're sure of the times when he did not 
disagree with you. 
A Well, I'm sure we didn't agree a hundred per cent on 
everything. 
Q But Mervin Lentz did have the final say? 
MR. FEINGOLD: I object to the constant summarization. 
TRIAL EXAMINER: The witness has answered that. 
Q (By Mr. Somers) Do you know at that time how long 
Mervin Lentz had been in this business? 
A You mean in 1952 you're talking about now? 


Yes. 


Yes. 


Q 
A In the liquor business? 
Q 
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A I met Mervin in '50. I know his dad came from New 
YOrk and New Jersey, but I can't tell you the exact number 
of years. I don't know. : 
Q It's true he grew up in the business? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: All right. I think you can get a 
better witness on that than this one. 

MR. SOMERS: I'm sure we can. I have! no further 
questions. ) 

MR. ADINOLFI: No questions. 

MR. FEINGOLD: No further questions. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
EXAMINATION 

Q (By Trial Examiner) Mr. Horowitz, according to the 
pleadings in this case, the Company has a place of 
business at 230 Locust Street in Hartford. Was that where 
it was when you wee associated with Brescome? 


A That's where it is today. 


Q I'm talking about between 1952 and 1960, in that area. 


A Yes. 
Q Would you describe for me briefly the physical layout 
there? Just to give you an idea of what I am after, I 


assume they have offices for clericals and management, 
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and from testimony I've had they apparently have a warehouse 
in which they store the product, and apparently there are 
docks there from which they load these products on the 
truck. Is that correct so far? 

A That's right. 

MR. ADINOLFI: If I may interject. There were two 
plants, one at Newfield Avenue and another one at Locust 
Street. I would like to be certain which plant you're 
having the witness describe. 

TRIAL EXAMINER: Thank you for that. I'm talking about 
the Locust Street location at the moment, do you understand 
that? 

THE WIENESS: (Nodding head.) 

Q (By Trial Examiner) Aside from offices and the general 
warehouse facility, was there any other operating part of 
the plant that you recall? 

There was a sales room. 

A sales room? 


Yes. 


No. No. The general office areas was on one 


Anything else in the physical location there? 


A 
Q 
A 
Q Was’ that part of the general office area? 
A 
Q 
A 


No.| There is an IBM room which would be part of the 
general offices. 
Q During the years 1952 to 1960, approxémately how many 
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salesmen were employed? If there was a great variation, I 
would like to know if you remember or was it mostly stable? 
I would take your general estimate. : 

A I would say as best I can recollect, it was stable. 
Q At about how many at any one time? 

A Thirteen or fourteen. Somewhere in that vicinity. 

Q Now, would you describe for me how these salesmen 
operated? I'm fairly well acquainted by pretty close 
observation or let's say close contact for a number of years 
with how the distributive trades are carried on. What I 
am talking about is these particular salesmen. Were they 
assigned to a particular route with particular customers 
that they served? 

A Yes. 


Q And I gather from your testimony that the salesmen 


were assigned certain quotas of the products that they 


were supposed to sell, is that correct? 

A That's right. 

Q Let me ask you this. They've asked you in little 

pieces. I'11 ask you all at once. Can you tell me who, 

if anyone, assigned those quotas? That's a bad way of putting 
it. Tell me how they were assigned. 

A You mean the salesmen? 

Q Yes. 

A When the quota had been arrived at, the percentage of 


sales based on past performance, each man would be given 
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his proportion of percentage. 

Q Who decided what that percentage was? 

A Based on past performance. 

Q Some human being had to do something with 

were the human beings who did it? 

A Probably Mervin and myself. 

Q You would go over the records and arrive at the 
percentages? 

A (Nodding head.) 

Q Is that correct? 

A That's correct. 

Q Now, who waild have the function of telling the 
salesman what his quota was? 

A I'm trying to think how we operated. They were assigne 
on a form of what his quotas were. 

Q Who had a function, if anybody had a function, of 
checking up on him? Who checked up on a daily or 

weekly basis to determine whether the salesman was meeting 
these? 

A Who reviewed the attainment of quotas? 

Q Based on what I know about how this is done, who kept 
needling him if he didn't meet his quota? 


A If I recall, probably a combination of factors. Mervin 


basically and I might have helped. 


Q Did you, yourself, have an assigned route and an assigned 
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number of customes that you regularly serviced yourself? 


A Yes. 


Q Now, you have described yourslef as a'sales supervisor 


and that you were on a salary and not on a'commission. To 
what extent did you supervise the other salesmen, and by that, 
what did you do? 3 

A I assisted him in selling. Two heads are better than 
one calling on the trade. We may have had a drive ona 
particular item. I would help him sell the retailer. 

Q In what way? 

A In pointing out benefits of the purchase to the 
retailer along with the salesman. , 

Q You would accompany the salesman? 

A Oh, yes. 

Q You did not do this without the salesman being present 
whose customer that was? 

A Oh, yes. 

Q You would do that also? 

A No, no, no. I worked alone. I said I had accounts, 
and I would call on accounts with the salesman in attempting 
to assist him in making sales. 

Q To what extent, if any, did you discuss with Mr. Lentz 4- 
either Mr. Lentz -- a salesman's meeting of his quota or 

not meeting his quota after it had been assigned to him? 


A Well, I might discuss the problems that we are going 
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to face in the territory because I would be on the street, 
and I would be knowledgeable about it. 

Q You mean, you would discuss this with Mr. Lentz? 

A (Nodding head.) 

Q And after a quota was assigned to a particular 
salesman, if I understand your testimony correctly -- 

please let me know if I am wrong -- after it was assigned, 
among your duties you might check that particular salesman's 
performance to see whether or not he was meeting his quotas, 
is that correct? 

A That is correct. 

Q And if he wasn't meeting the quota, would you talk 

to him about this? 

A Oh, yes. 

Q Would you make suggestions to him as to how he could 
improve or would you listen to why he said he couldn't make 
it? 

A I would also make some recommendations to him. After 
all, I've had probably more experience in the liquor busines 
than he might have had, or a better sales approach. 

Q To what extent, if any, would you report on these 
conversations or these experiences with a particular 


salesman -- to what extent, if any, would you report on 


that to either Mr. Lentz? 


A I might be reviewing with Mervin how well we were doing 
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at the end of the month. I might have some points to add 
why the man didn't attain the figures we were looging for. 

Q In the course of these discussions with either Mssrs. 
Lentz, would you have occasion to say to them, "I don't 
think the man is trying," or "I don't think he is suitable," 
or “I think he has too big a load, too big a route or 
anything of that sort?" In other words, you have just said 
you might tell Mr. Lentz that. 

A Well, the fact is I might make a comment. Perhaps 
business conditions in his marketing area were not at the 
best at that time or there may be certain brandes he had bee 
assigned a quota that could not be attained because of 
certain economic factors. The number of accounts wouldn't 


enter into it. 


Q Were there ever occasions in which an account was 


taken from one man and given to another? | 

A If I recall -- and it's vague -- there may have been a 
transfer of accounts. That may have occurred. 

) I don't want you to guess at this. If you have a 
sufficient recollecbion, would you remember what sort of 
factors would be involved in the transfer of an account from 
one to another? 

A Now, I speak generally. 

Q All right. I'm relying on you as sort of an expert. 


A I'm happy, and you're right. Normally in most wholesal¢ 
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houses if a salesman is not obtaining the potential in the 
account, there may be a discussion as to an exchange of 
accounts, that perhaps “Mr. Sarborne might do better with 

a particular account than Mr. Horowitz would. There 

may be other circumstances. There may be a change of 
accounts. 

Q Would this be a matter which you would discuss with 
either Mr. Lentz as a sales supervisor? 

A Would I? It could have been. 

Q Would this fall within the extent to which you understoad 
a sales supervisor or in your capacity you would do? 

A Yes. 

Q Could you give me any reasonable and accurate estimate 
of how much of your time was spent in these -- this is a 
bad question to ask you. I was going to ask you how much 
of your time was spent in sales supervisory activities, but 
I assume you were being paid to do it fulltime, so I don't 
know how to put it. How much of your time was spent in 
sales supervisory activities in relation to other salesmen 
as distinct from your actually selling yourself? Do you 
see what I mean? If you were selling yourself, you would 
act like the other salesmen, is that correct? 


A I would like to clarify what you're looking for. If 


I reall just prior to the time I left, I spent two days 


on the road personally alone. I spent about two and a half 
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with the men. Friday afternoon was in the office. 
TRIAL EXAMINER: Any questions, Mr. Marrow? 
MR. MARROW: I don't believe so, sir. 
TRIAL EXAMINER: Mr. Feingold? Limited to my questions. 
MR. FEINGOLD: Right. 
FURTHER REDIRECT EXAMINATION 
(By Mr. Feingold) In connection with the accounts 
you serviced,---- 
MR. FEINGOLD: Excuse me for not standing up. 
TRIAL EXAMINER: Sit down. 


MR. FEINGOLD: We have a habit in New York of standing 


TRIAL EXAMINER: Let's get to the business at hand. 

(By Mr. Feingold) In connection with the accounts 

you serviced, were you paid a commission on the sales? 

No. No. 

Was that known as house accounts? 

The right term as such. 

You know they're called house accounts in the trade? 

Yes. 

From California to New York they're called house 
accounts, isn't that so? 


A That's correct. 


Q And you were servicing those accounts for the house, 


is that correct, for management? 
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| A That's correct. 

Q And whether you sold "X" number of dollars or "X" 


plus two dollars worth of business, it made no difference. 


| A That's right. 
| TRIAL EXAMINER: Just a moment. What do you mean by 
| "made no difference"? 
Q (By Mr. Feingold) It made no difference in your salary 


is that correct? 


2 
3 
4 
5 
6 
7 
8 
9 


A That's correct. 

10 Q And no salesman received their commission on these 
il house accounts? 

12 A That's right, because I was claling on them. 

13 Q It was credited to the house? 

14 A Correct. 


15 Who assigned these accounts to you? 


16 When I first came there, Mr. Feingold? 


Q 

A 

Q Yes. 
A I presume Mervin or Mr. Lentz. 

Q Mr. Sam Lentz? 

A Mr. Sam Lentz. 

Q And who would add accounts to the list of accounts 
that you serviced? 

A I don't recall ever having any added. I still had the 


same amount I started with, and I had the same amount when 


I left. 
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Q From 1951 or '52 until 1960 you have had the same amount 


of accounts? 
A Yes. Let me rephrase that. The other sales supervisor 
had some also. 
Q Who is that? 

Mr. Tarre. 

Before Mr. Tarre came? 

I had it. I had the accounts. 

Did anyone else handle house accounts? 

No. ! 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: Mr. Somers? i 

MR. FEINGOLD: Could I ask one more question? 
have a note that my pencil covered. Excuse me. 
Q (By Mr. Feingold) You say the quota was established, 
and you went into detail in answer to questions that the 
Trial Examiner put to you. Now, this was unilaterally 
fixed by you and Mervin Lentz, is that right? 
A I don't quite understand your Seaanige 

TRIAL EXAMINER: Let's leave the “unilaterally” out. 
Q (By Mr. Feingold) You and Mervin Lentz would fix 
the quota? : 
A The overall quota. 
Q For the men? 


A Yes. 


Now, was this ever discussed with the union? 


TRIAL EXAMINER: All right, that goes beyond the questions 


that I asked. 

MR. FEINGOLD: I don't think so. 

TRIAL EXAMINER: I think it jis. 

MR. ADINOLFI: I object. It's well beyond. 

TRIAL EXAMINER: Your objection is a little late. 
I'm sustaining it on my own ground, 

MR. FEINGOLD: I respectfully except. I think it's 
peritnent. 

TRIAL EXAMINER: Do you have any questions, Mr. Somers? 

MR. SOMERS: Yes. 

FURTHER RECROSS EXAMINATION 

Q (By Mr. Somers) Mr. Horowitz, do you recall salesmen 
voluntarily giving up accounts for various reasons? 
A Yes, if they couldn't sell them. 
Q And On occasion would a salesman voluntarily pick up 
an account thinking that he can sell it? 
A I don't recall, but it could have happened in some 
instances. 
Q Now, in tne transferring of accounts, do you recall 
being directly involved in any transfer of accounts while 
you were employed at Brescome? 
A You mean I actually making the transfer? 


Yes. 
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A It would have all been done by Mervin Lentz. 
Q Now, the house accounts that you handled, or that you 
did handle for Brescome, with reference to those accounts, 
were those house accounts before you came = strike that -- 
before the Lentz’ took over Brescome Distributors? 

MR. FEINGOLD: I'm going to object to that. 

THE WITNESS: I don't know because when I came---- 

TRIAL EXAMINER: The objection is venruseds 

THE WITNESS: I answered. | 
Q (By Mr. Somers) When you came to Brescome, you were 
assigned to house acocunts, is that CORnacee 


A Yes. 


Q And those house accounts did not change at all as far 


as you were concerned or as far as your job of salesman 

was concerned while you were at Brescome, is that correct? 

A That's right. 

Q Now, recalling when you were hired, wasn't it explained 
to you that you would be paid on a basis which would 

provide you with an amount of money very close to or 
similar to a regular commissioned salesman? 

MR. FEINGOLD: I object to this. It's way out of the 
area of re-re-re-recross. I think it's improper at this 
stage. | 

MR. SOMERS: This is an issue which was questioned 
by Counsel for the Charging Party -- how he was paid. 
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TRIAL EXAMINER: But on direct I didn't ask him anything 
about that, did I? 

MR. SOMERS: This was permitted on Mr. Feingold's. 

MR. FEINGOLD: We were talking about the house accounts 

TRIAL EXAMINER: It's taking longer than it shoud to 
get the answer. I'11 err on the side of getting the 
facts. Can you answer that question? 


MR. FEINGOLD: He asked a question with testimony in 


TRIAL EXAMINER: The question is whether or not the 
witness was told when he was employed in this job that his 
salary would be the practical equivalent of commissions 
oncertain unidentified sales at the moment. 

MR. FEINGOLD: I'm going to object to that question. 

TRIAL EXAMINER: I'm overruling it. Can the witness 
answer it? 


MR. FEINGOLD: I except. 


THE WITNESS: Back in 1950 I don't recall. 


TRIAL EXAMINER: The witness has stated he doesn't 
remember. 
Q (By Mr. Somers) Do you know whether your salary at 
that time was the equivalent or thereabouts of the amount 
a commissioned salesman would receive with those sales? 
MR. FEINGOLD: I object. 


TRIAL EXAMINER: Sustained. 
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MR. FEINGOLD: It's in the form of testimony and 
Suggesting the answer to the witness. 

TRIAL EXAMINER: Mr. Feingold, that's the nature 
of cross examination. 

MR. FEINGOLD: Well, in this posture it's gone way 
beyond the realm of cross examination, I submit. 

TRIAL EXAMINER: Anything further, Mr. Somers? 
Q (By Mr. Somers) What percentage of your normal 


work week would you estimate that you spent in selling 


together with other salesmen and by yoursel f? 


A Four and a half days. 

MR. SOMERS: I have nothing further. 

MR. ADINOLFI: No questions. 

MR. MARROW: Nothing further. 

MR. FEINGOLD: I'm going to break that question down. 

FURTHER REDIRECT EXAMINATION 
Q (By Mr. Feingold) Isn't your testimony that you 
spent two days with---- 

TRIAL EXAMINER: Just a moment. I'm not interested in 
his repeating his past testimony. I remember it. Do you 
have anything further? 

MR. FEINGOLD: No, I haven't. 

TRIAL EXAMINER: Thank you, Mr. Horowitz. Your 
testimony is appreciated. You're excused. |. 

(Witness excused.) 
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TRIAL EXAMINER: We'll go off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Gentlemen, pursuant to our discussion off the record, 
the General Counsel is granted permission to call another 
witness who has urgent reasons to be elsewhere after today, 
and we'll take Mr. Gasiorek immediately after this witness. 

Call your witness. 

MR. MARROW: Mr. Tarre to the stand please. 

Whereupon, 
MORRIS TARRE 
was called as a witness by and on behalf of the General 


Counsel, and, having been first duly sworn, was examined 


and testified as follows: 


DIRECT EXAMINATION 
Q (By Mr. Marrow) State your name and home address for 
the record. 
A - Morris Tarre, 39 WhiteHill Drive, West Hartford. 
Q By whom are you employed? 
A Crown Distributors, Incordpoated, East Hartford, 
Connecticut. 
Q At some time were you in the employ of Brescome Distri- 
butors? 
Ro: SDywase 


When was that? 


~ 
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accounts between the two of us. They were issued to us. 
Wnen I came there they were issued to me to call on, sell 
and service and spend the rest of my time trying to help 

the salesmen that were on the road to reach their assigned 
quotas. 

Q You mentioned assigned quotas. Would you describe what 
that was? : 

A Well, on the particular brands, it's a function of 
every distributing house, or has been, that I have been 
associated with, to assign quotas on all the major brands 
that you have in the house besides the minor brands. I woul 
say one of the major brands was Calvert uhiskey, and these 
quotas were assigned by management to them, and we sat down 
together -- Mr. Lentz Sr. and Mervin Lentz and myself and 
Eddie Horowitz -- at times to discuss what quotas to issue. 
They made up the quotas and assigned it to us to pass out 
to the men, and it was our job to follow through and do 

the right type of selling. We had to teach them to sell 
properly. For that reason I felt I was doing a selling 

job myself. I spent four days at least on the road. 

Two myself and two with the men. 

Q Now, on what basis were you paid during this period? 

A I was paid -- I wanted a guaranteed salary plus a bonus 


at the discretion of the house. That's the way I've always 


been paid, and I'm paid that way now. I never wanted a 
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and it would be our job to go over it with the men and 
have them try to sell a particular account. If a difficulty 
came up because of a personal nature, the account would 
have to be transferred because in a selling organization 
if one man doesn't sell an account, you can't afford to have 
lost the business. I don't recall any svecific instances. 
I'm thinking back. 
Q Were there occasions when regular sales meetings were 
held at the company? 
A Oh, yes. We would have sales meetings as a rule 


practically every week or every other week. 


Q Could you describe for us as a rule those meetings 


and how they were organized and who conducted the meetings? 
A At the time Eddie Horowitz and I were there, and Merv 
conducted all the meetings, and his father put a few words 
in. There was a distillery meeting conducted by the supplieys 
by Calvert or National Distillers or any other main supplier 
They would be the men in the area who would conduct it 

unless it was a meeting of national scope, and it would be 
run by the personnel of a more greater managerial title 

like the division manager or someone. 

Q Did you have an office at the company during that 
period? When I say an office, I mean a physical space. 

A A regular office myself? No. 


Q Where were you located? 
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A We had two desks along with the regular men, 

similar to this -- ordinary desks back to back. 

Q By what means did you travel around the area to 

call on your accouts 2? 

A By my car. My own car. My own personal car. I 
bought it and paid for it. 

Q Were you reimbursed for the use of your car? 

A No. Just my normal expense account. I was never 
reimbursed on gas. I never talked to Merv about Tht yond 
talked to his father. He couldn't see it. ae is one 

of the things I never argued. 

Q Do you know now the other salesmen were treated? 

A Every salesman had their own car. I'm talking about 
myself and Eddie. We bought cars together at that time. 
We bought and paid for them. | 

Q Did you ever have occasion to meet with. Mr. Horowitz 
to discuss problems in connection with the business? 

A I always met with Mr. Horowitz to discuss problems of 
the business when it concerned the general working of the 
salesmen. It was given to us to see that the men as a 
group, including our own -- we ourselves Raduquotase myself 
and Eddie Horowitz -- to see that everything that was 
assigned to a man was assigned to us. Based on the 
previous years. If there was a particular brand that you're 


looking for a ten per cent increase, you add ten per cent 


increase. We had a fairly sophisticated record, as I recall 
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and these records were made to the best of use whether it 
was Merv or his father or Eddie or Myself, and we would discugs 
it with the men and try to help and better them. 
Q Do you know if there was some sort of a vacation schedulf 
arranged for the salesmen during the period you wee there? 
A In what respect? 
Q Did the men go on vacation at times during the year? 
A When the men went on vacation, we covered their routes 
for them. Eddie and I used to divide them. If that 
continued right along, I don't recall. When a man went on 
vacation, myself, Eddie, Merv -- everybody was there. 
I haven't talked to Merv in the last few years. We've 
been on the outs. He would realize---- 

MR. FEINGOLD: I didn't get that. You were on the outs? 

THE WITNESS: I left them in a bad state when I left 
Brescome. 

MR. FEINGOLD: Were you asked that question? I move 
to strike it out. 

TRIAL EXAMINER: No. I'm not going ‘to strike that. 
Please---- 

THE WITNESS: Rephrase it. 

TRIAL EXAMINER: Listen to the questions that are 


being asked, and confine yourslf and answer the precise 


question asked. 


THE WITNESS: Repeat the question please. 
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Q (By Mr. Marrow) Tell us about the facation program at 
the plant. 

A We would all pitch in to help one another. Other 
salesmen would help. If John Jones went on vacation, this 
man would take a half dozen accounts, and this man would 
take a half dozen. Merv would take a few accounts, and 
that way the accounts would be covered. 

Q Who arranged the vacation schedule? 

A As far as I know, Merv always arranged the vacation 
schedule to coincide with what he wanted. 

Q Now, in addition to your salary, did you receive any 
other bonus or compensation from the company? 

A Yes, I always got a bonus. 

Q How were those determined? 

A It was determined on the will of management. Whatever 
they felt I deserved. And I would get several bonuses 


throughout the year. 


Q Do you know whether or not the commissioned salesmen 


received bonuses? 

A I wouldn't know if they received any Sonases outside 
of their normal commission except for Christmastime if they 
got a bonus. If I recall now, they got some bonds of some 
type -- $75 bonds or $50 or whatever the thing was. I 
don't remember it exactly. 


Q Now, during your employment with Brescome, were you awaye 
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of an organization calkd the Brescome Employees Independent 
Association? 

A Yes. I was a member of it. 

Q When did you become a member? 

A I don't know the exact time when, but within a year or 
the year after I had been employed by Brescome. 

Q Would you describe for us as best you can what the 
organization was and what it did? 

A Well, that's a hard question to describe. I was voted 
in. I think somebody had to vote. I dont recall, but a 


salesman had to ask a new member to come in, and when they 


had their annual meeting, I think it was held in July -- 


I think M.r Adinolfi was the attorney then also. I'm 

not quite sure. I don't recall that many years ago, but 
they would ask a man to join this organization or this union 
or whatever the name of it was. I don't recall. And the 
men would vote as a group on accepting a member. That's 

the way I was voted in. I was voted in by George English. 
He's deceased. I think I was proposed. 

As far as the activities, it was just an organization 
or a union for the benefit of all themen together combined. 
Q Do you know what the organization did? 

A Well, I was under the impression it was a house union. 
That's all we talked about. Throughout the year we didn't 


bring it up. Nobody would talk to me, and I wouldn't 
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talk to anybody else. We had a meeting once a year, and 

as far as I know it was a local house union. I never 
deawed into any kind of a union activity. Whoever came in, 
that was it. 

Q Do you know whether or not the Association had a 
contract with Brescome Distribuors? 

A They must have had some kind of a contract. I never 
looked at it. I was never interested in looking at it. 
That's about all I can recall about it. 

Q Did you have any knowledge as to whether any 
negotiations were ever conducted between the Association 
and the Company during the time of your employment? 

A Yes. The only negotiations I was aware of -- I was 

an officer of the Company. I was Treasurer there for a 
year or two. I don't recall. And I don't know how it 
worked. They had a Board of Governors that requested from 
management -- I don't know whether they had a shop steward, 
but they had a Board of Governors that requested whatever 
they wanted in the contract. Merv and his father -- whateve 


the Board of Governors got, it was voted in. That's all 


” there was to it. 


Q Did you attend or participate in any of these meetings? 


No. In the negotiating meetings? 


A 
Q 
A 
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with the Lentzes? 
A No. 
Q Covering yourself? 
A No. I just had the one. For my personal thing, I had 
the one arrangement. They asked me when I went to work how 
I would like to be paid, and I said because I had reasons -- 
and I'll tell you the reasons. 
TRIAL EXAMINER: Let's just stick to the question please 
THE WITNESS: All right. 
Q (By Mr. Marrow) During the time of your employment 
was that agreement ever re-negotiated? 
A I never sought to re-negotiate it. 
Q I believe you testified that for a certain period of 
time you were the Treasurer of the Association. 
A I don't recall the length of time, but I know 
that I had taken over those duties because the boys voted 


me in. 


Q What do you recall that your duties were as the 


Treasurer? 

A I don't know what the arrangements were, whether they 
were a dollar a year or a month. The money was no object. 
It never came up. There was so many dollars that we were 
going to collect, and that was it. 

Q From whom did you make the collections if and when you 


made them? 


He is dead? 


~ 


Yes. I think he was the one. 
Was he as active as you were in the Association? 
I wasn't active at all. | 
Did you ever see a collective peraeameing agreement? 
Never did. 
Q Did you ever turn over demands or Roncements or conditiqns 


written out for wages, conditions and terms of employment 
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of any emoloyees of Brescome? 
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A Not to my recollection. I don't think $0. 
Q Did you have anything to do with any collective 
bargaining? 
A No. 
MR. FEINGOLD: Would you mark this Charging Party's 12? 
This is the minutes of the meeting November 28, 1960, four 
pages. 
(The document overneonned to 
was marked Charging Party's ExhtbEt 
No. 12 for identification.) 
MR, SOMERS: I would like to examine these. 
(The document was handed to Mr. Somers. ) 
MR. FEINGOLD: Ioffer this in evidence as minutes of 
a meeting of Brescome Distributors Employees Association 
in the book of minutes which were in the custody of Mr. 


Joseph Adinolfi. I offer it in evidence. 


TRIAL EXAMINER: I understand you have had it marked 
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Back of Horowitz’ desk the desks started. 

Q (By Mr. Somers) These desks were all in the same 
room? 

A Yes. 

Q Now, you stated that you had a quota which applied 
to yourself, is that correct? 

4 When the quotas were assigned for all the men, one 


was assigned to me, and the other sunervisor and each 
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man individually. 


=) 
°o 


TRIAL EXAMINER: Wait a minute. Would you read the 


~ 
wY 


answer back? 
(The question and answer were read by the Reporter) 

9 (By Hr. Somers) Did Mervin Lentz assign that quota 
to you? 
A He was the sales manager, yes, at that time. We got 
them from Mverin. 
Q Now, in the assignment of quotas, isn't it true that 
Mervin Lentz had the final say as to who would receive 
the quotas? 
A Yes, as far as the amount of the quota set on a man. 
Is that what you're referring to? 

Yes. 


Yes. 


Now, you stated that all men do receive bonuses. 


A bonus? 
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or in grievances or ever Seeing a collective bargaining 
agreement or a labor agreement or ever discussing terms or 
conditions of employment. That was your answer, and I assumed 
when you gave that answer that was your best recollection. 
A That is still the same answer. I took no active 
part in it at all. 
9 But after reading these minutes, is jt now your 
testimony that you still don't have an independent recollection 
of having engaged in collective bargaining? 
A Myself? 
q Yes. 
A I never engaged in collective bargaining myself. 
Q Or handling a contract, independent of what is stated 
here. 
A By handling a contract, you mean reading it over? 
Q No. You have no recollection, and the only reason that 
you testified that about these things is you saw them in 
the record. | 

MR. ADINOLFI: I object to this. This is leading. 
This is not cross examination. 

MR. FEINGOLD: It certainly is redirect. 

MR. ADINOLFI: Redirect, but this is the crossiest 


redirect I ever heard. 


TRIAL EXAMINER: It must be the time of evening. It 


sounds to me like cross examination. 
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Q (By Mr. Feingold) Now, Mr. Tarre, I show you a document 
that was identified as General Counsel's Exhibit 4, 
waicn consists of an undated document of five pages and 
two addenda of one page and two pages respectively. That 
was shown to you by Mr. Marrow, is that comect, and by 
Hr. Adinolfi? 
A Yes. 
Q Now, were there any salaried salesmen outside of 
yourself and Horowitz? 
A I never heard of any. That was my original statement. 
At £75 a week plus a $10 expense, no. 
Q Except as you testified, did the salesmen receive a 
vacation with full pay for the week? Did they ever receive 
money for tne vacation? 
A To the best of my knowledge they received what was 
earned for them on the accounts. 
0 Did they receive any money outside the Commissions 
from the accounts? 

While they were on vacation? 

Yes. 

Unless Mr. Sam Lentz gave them a bonus, I don't know. 

You wouldn't know? 


No. 


Were salesmen discharged while you were sales supervisoy? 


There may have been. There may have been one or two 
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that I don't recall. 

Q You don't recall any? 

A No. 

Q Do you ever recall there being a grievance or a 

discussion about the discharge of a salesman betwen 

the Union and the Company? 

A Unless my memory was refresh by something, I wouldn't 

know about it. 

Q Now, I show you the minutes of October 26, 1961 and 

October 22, 1962. 

MR. FEINGOLD: First, I would like to have these marked. 

(The documents Gh Overanerned to 
were marked Charging Party's Exhibit 
Nos. 14 and 15 for identificationl ) 

Q (By Mr. Feingold) I show you the minutes of October 26, 

1961, Charging Party's Exhibit 14, and were you still 

Treasurer of the organization according to these minutes? 

A According to the minutes, yes. 

Q But you have no independent recollection of that? 

A I know I was Treasurer of the organization. How long, 

I don’t know. 

Q Do you notice that you moved the election of new 


members? 


A No. That was a driver and that was a salesman (indicati g). 


MR. ADINOLFI: Would the witness indicate who the 


driver was? 
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TRIAL EXAMINER BARBAN: On the record. 

I would like the record to show that we're starting an 
hour later principally because the parties, at the request 
of the Trial Examiner, had discussed possible terms of settld- 
ment of the issues; and I understand at the present time this 
does not seem to have accomplished a great deal; but at 


the same time I want to thank all of you for your efforts. 
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Whereupon, 
HENRY GASIOREK 


was recalled as a witness by and on behalf of the General 


Counsel, to resume his testimony, and, having been previoust 


duly sworn, was further examined and further testified as 
follows: 

TRIAL EXAMINER: Mr. Gasforek, who testified on direct 
yesterday, is in the witness chair; and I have to tell you, 
sir, that you continue to testify under oath. Do you 
understand this? 

THE WITNESS: Yes. 

TRIAL EXAMINER: All right, cross examine, Mr. Somers. 

CROSS EXAMINATION 
Q (By Mr. Somers) Mr. Gasiorek, do you recall the 
first time that you learned about the Distillery Workers 
Union? 


A I didn't hear the question. 
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Q Do you recall the first time that you ‘heard about the 
Distillery Workes Union? 

A The first time I heard about it was I would say 

nine or ten months ago. 

Q Who was that from? 

A I heard it from another salesman from a competitive 
house, and he at that time gave me one of these cards. 

Q What kind of card is that? | 

A The Rectifiers and Distillers Union card or whatever 
you want to call it. 

Q I see. Is that similar to the card oH were shown 

by the General Counsel? : 

A The same. . 

Q Now, at that time where were you? Were you in 
Hartford? | 

A No, I wasn't. I wasn't in Hartford. 

Q Was it New London, Connecticut? 

A Danielson. New London, probably. _In some restaurant 
probably. 

Q Do you recall who the salesman was? 


Richard Gaudreau. 


A 
Q How do you spell that? 
A 


G-A-U-D-R-E-A-U. I believe it was in Moosup when 
we spoke about it. 


Q I see, and do you recall exactly what he told you at 
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that time? 
A He spoke about the Union. He was already in the Union, 
and he asked me if I would be interested. He gave me a 
card, and I had the card in my pocket for maybe two or three 
days when I decided to fill it out and mail it, which I did. 
Q What did he tell you about the Union that made you---- 
A He didn't say much of anything except that it was a 
good thing to be in, to belong to this organization or this 
union, I should say. 

Did you fill out a card after that? 


Yes, I did. 


At the firehouse in East Hartford. 


Q 
A 
Q I see. Where did you fill out the second card? 
A 
Q 


Now, prior to filling out the card at the Firehouse 
you testified you spoke with Dan Shea about the Union. 
Do you recall that? 
A No. He mentioned to me that some of the boys wanted 
to join the union, and he asked me -- he didn't ask me -- 
he spoke about it and said we were going to have a meeting 
at the Firehouse, whether I would go or not, and I said I 
would. 
Q What else did he say about the Union? 
A That's about all I can recall. 
Q That's about all you can recall? When you went to 


the meeting, was this the first meeting you attended? 
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A The first one was in May. That was the first meeting, 
yes. 

Q Who was present at that meeting, do you recall? 

A At that first meeting there was Dan Shea, Myself, 

Norm Goldman was there, Joe Leahy, McEnroe and a few others 
I can't recall. 

Q When you entered into that meeting and you came to 

the meeting and walked in, what was the first thing that 
happened? 

A Well, as I recall, we were waiting for a couple of 
others to show up. 

A couple of other employees? 

Employees, yes. 

I see. Did they finally show up? 

I believe eight of us showed up. I'm not sure. 


Eight of them what? 


Q 
A 
Q 
A 
Q 
A 


Eight of the employees showed up. I'm not quite sure. 
I'm almost sure it was eight. 

Q Were you sitting down in the room or standing up? 
What was the arrangement? 

A We were sitting down. 

Q Did anybody preside or conduct that meeting? 

A Mr. Canton. 

Q Was Mr. Canton speaking from the front of the room to 


all of you sitting down? 


383 
A Well, just about liek he is now. We were seated in 
that area (indicating. ) : 
TRIAL EXAMINER: Just about where who is now? 
THE WITNESS: Mr. Canton. 
TRIAL EXAMINER: And in relation to Mr. Canton, you were 


seated where? 


THE WITNESS: I would say about in this position here 


(indicating. ) 
TRIAL EXAMINER: Five feet? 


MR. FEINGOLD: I think he pointed where the Reporter 


TRIAL EXAMINER: Where the Reporter is in relation to 
Mr. Canton? 

THE WITNESS: About that distance, I would say, if I 
recall right. 

MR. FEINGOLD: I would say that's about 12 feet. 

TRIAL EXAMINER: Between ten and fifteen feet. Is 
that acceptable to all you gentlemen? 

MR. SOMERS: That's acceptable. 

TRIAL EXAMINER: Continue. 
Q (By Mr. Somers) Do you recall who was sitting on your 
right-hand side if anyone? 
A I can't recall who it was. 
Q Do you remember anyone sitting on your left-hand side? 


A I'm not sure. It could have been McEnroe. I can't 
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swear to that. 

Was anybody sitting across from you? 

Across from me? 

Yes. 

Well, Mr. Canton was. 

I see. Was anyone standing, do you recall? 
I don't recall anyone Standing at ail. 

I see. Did anybody introduce Mr. Canton to you? 
Yes. 

Who introduced him? 

I can't recall. 

Do you recall if it was Frank Smith? 


It might have been. I"m not sure. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Did he introduce Mr. Canton to the whole group of you 
or whoever did? : 

A Not at that time. 

Q You were introduced personally to Mr. Canton? 

A Yes. 

Q Do you recall how Mr. Canton was introduced to you? 
Was his title given to you? 

A He just introduced me as Henry Gasiorek, one of the 
employees. That's all. 

Q He said, "This is Ralph Canton, an officer of the 
Distillery Workers Union?" | 


A I don't recall anything like that. Just Ralph Canton. 
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Did he say he was from the Union? 
I don't think he mentioned anything. 
Did you know he was from the Union? 
Yes. Somebody told me someplace. 
Now, when the meeting intially started, was Mr. 
Canton the first speaker? 
A I don't recall. 
Q Do you recall any employees speaking before Mr. 
Canton spoke? 
A I know some of the employees spoke, but I can't recall 
what was said or anything. 
Q This is a very important aspect of this case. 
MR. FEINGOLD: I object to that. I move that it be 
stricken from the record. 
MR. SOMERS: This is a preliminary question. 
TRIAL EXAMINER: Gentlemen, let's stop that. What 
Mr. Somers means is from his standpoint it's important, 
and from that standpoint the witness may answer. Go ahead. 
MR. FEINGOLD: I think it's highly improper to comment 
to a witness to tell him it's an important aspect of the case. 
MR. SOMERS: May I finish my question? 
TRIAL EXAMINER: Gentlemen, insofar as you're trying 


to tell the witness how you feel about these things, he 


knows. Let's go on. 


MR. FEINGOLD: May I have a ruling on my objection? 
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TRIAL EXAMINER: I have nothing to rule on. 60 ahead. 
Q (By Mr. Somers) Mr. Gasiorek, I want you to take time 
to remember as best you can who the first euplovee was 
that spoke at that meeting. | 
A To be honest, I don't recall whether one of the employeas 
spoke first or Mr. Canton. I can't recall. It's some time 
ago. 

You do recall Mr. Canton did speak at this meeting? 

Yes. I know he spoke. 


Do you recall for how long he spoke? 


A 
Q 
A No, I don't. 
Q 


Did he talk for five minutes, ten minutes or perhaps 
longer? | 
A There was a conversation in between. 1 don't recall 
what was said, but some of the employees spoke, and Mr. 
Canton spoke. 3 
Q How long did the meeting last, do you recall that? 
A I don't know. It might have lasted an hour. I 
don't know. I can't recall. 
Q During the time that the meeting did last, was Mr. 
Canton doing most of the speaking? 
A I wouldn't say so because other employees spoke in 
between. : 
Q What other employees do you recall speaking? 


A There might have been four or five or six of them. 
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Who specifically do you recall speaking? 

Joe Leahy. 

What do you recall Mr. Leahy saying at that meeting? 
It's so long ago, I don't recall what was said. 
What other employees do you recall speaking? 
Frank Smith. 

What did Mr. Smith say at the meeting? 

I can't recall. 

What other employees spoke? 

Norman Goldman, I believe, spoke. 

Do you recall what he said? 


No, I don't. 


I can't recall who else. 


Do you recall Mr. Canton speaking at the meeting? 


Q 
A 
Q 
A 
Q Any other employees who spoke at that meeting? 
A 
Q 
A 


I know he spoke, but I can't recall what the 
conversation was that was said. 
Q Did he say anything about the Union at that meeting? 
A In what regard? 
Q Well, what subjects did he discuss with regard to the 
Union at that point? 
A Well, more or less a discussion -- just a discussion 
about the employees. I can't recall what he said. 
Q Do you recat] him telling you anything about the 


benefits that his Union could offer to you? 
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No. 


About the benefits? 


A 
Q He didn't say anything about that? 
A 
Q 


He didn't say anything about the benefits that the 
Union could offer? 

MR. FEINGOLD: He said he didn't recall. 

TRIAL EXAMINER: Can you answer the question? 

MR. FEINGOLD: I‘m going to object to this question. 
I think he said he didn't recall. : 

TRIAL EXAMINER: This is an attempt to refresh his 
recollection. : 

MR. FEINGOLD: On that basis he may 

THE WITNESS: I don't recall the benefits. 
Q (By Mr. Somers) Do you recall him making any mention 
about the Association at that meeting? 
A No, I don't. | 
Q Do you recall him saying that the Union could do more 
for you than the Association could? 
A No, he didn't say that. 
Q Do you recall him saying that his Union could get 
more for you than you were presently getting? 

MR. FEINGOLD: I think he has answered that already. 

THE WITNESS: I don't recall him saying anything like 
that. 1 


Q (By Mr. Somers) Do you recall him discussing any 
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1 


of Connecticut? 


| contracts that he had with other companies in the State 


A I don't recall. 
Q Do you recall him discussing any contracts that he 
had in the State of New York? 
A No. 
Q Do you recall him discussing any contracts that he had 
in the State of New Jersey? 
A No, I don't. 

MR. FEINGOLD: I object to that. There is no proof 
that Mr. Canton had contracts in New Jersey or New York. 

TRIAL EXAMINER: Overruled. 
Q (By Mr. Somers) Do you recall Mr. Canton discussing 
any Union cards at that time? 
A You mean as far as signing cards was concerned? 
Q That's correct. 
A He had cards there, and we signed them. I Signed mine 
I know. 
Q You signed a card at that first meeting, is that your 
testimony? 
A No. I signed the card the second meeting. 
Q You're mistaken? It was the second meeting and not 
the first one? 
A The second meeting was in June. 


Q Do you recall any discussion at the first meeting 
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involving the Union card? 

A The first meeting? 

Q Yes, that we're discussing and that I've been asking 
you about. 

A I don't recall fim asking about cards the first time. 
Q Do you recall any subject which was discussed at 

that first meeting at the Firehouse? | 

A Any subject? 

Q Yes, concerning the Union. 

a The only thing I know, a discussion as to the procedures 
to join this Union. Just a regular discussion. This was 
the first meeting. : 

Q This was at the first meeting. Now, I want you to 
recall as best you can what the iisccsstonlwes concerning 


the procedures of joining this union. Take your time. 


A You're talking about the first meeting in May? 


Q That's correct. 

A Just a general discussion as far as I can remember. 
Q There was a general discussion. You told us that. 
Do you recall it involved procedures in joining the 
Union. What do you recall of that discussion? 

A I just can't remember. : 

Q What procedures do you recall being discussed? 

A I can't answer because I can't remember. I don't 
know. I just can't remember. 


JA-393 


391 


Do you: recall any discussion concerning having a majorit 
of the employees vote for a union? 
A Can I hear that question again please? 

TRIAL EXAMINER: Read it back. 

(The pending questionwas read bythe Reporter.) 

THE WITNESS: I believe there were eight of us ¢@here. 
That wasn't a majority. 

MR. SOMERS: Would you read the question back again? 

TRIAL EXAMINER: The witness has indicatd that the 
question is confusing to him. I see what he is talking about. 
Rephrase the question please. 
Q (By Mr. Somers) At this meeting in May, do you recall 
any discussion of the importance of having a majority of 
the Brescome salesmen vote for the union? 
A I don't recall. 
Q Do you recall at that meeting in May any discussion 
concerning having any percentage of the employees sign these 
cards? 
A In the month of May? The meeting? 
Q The meeting. 
A I don't recall that either. 

MR. FEINGOLD: I object to the further percentage 


of majority. It has been answered three times now with 


questions asked in three different ways. 


MR. SOMERS: I object to the objection because the 
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objection is suggesting a train of thought on the part 


of the witness. 

TRIAL EXAMINER: Gentlemen, I've considered the objectign. 
I'll overrule it. It hasn't been asked three times accordin 
to my notes. 
Q (By Mr. Somers) Mr. Gasiorek, in relation to the first 
meeting in May, how long before that meeting in May did you 
have the discussion with Mr. Gaudreau who you previously 
told us about? 
A I would say eight or nien months ago -- nine or 
ten months. 
Q The meeting with Mr. Gaudreau was eight peestiis months 
prior to the first meeting you attended? 
A No. I mean up to date. I think it was sometime in 
April. 
Q That you talked to Mr. Gaudreau? 
A (Nodding head.) 
Q Do you recall speaking with me in the office at 
Brescome sometime in December of this past year? 
A Was that during the meeting that we had? 
Q No. Do you recall sitting with me alone in the 
offices or one of the offices of Brescome? 
A I sat with someone. I believe it was you. 
Q Do you recall that at that time I had you read a 


section of an NLRB decision which outlined your rights insofar 
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as speaking to me and my privileges and rights in asking 
you questions? 
A Yes. 
Q And at that time do you recall that I told you that 
this statement was a voluntary statement? 
A Yes. 
Q And that you didn't have to give it to me if you 
didn't want to? 
A That's right. 
Q Did you volunteer at that time to give me a statement? 
I didn't volunteer, but I did give you I think--- 
Did you---- 
MR. FEINGOLD: Let him finish. 
THE WITNESS: I think if you recall you asked me if 
I had signed a card. I don't know if I'm right or not. 
Q (By Mr. Somers) That's correct. Mr. Gasiorek, would 
you look over this statement? 
MR. FEINGOLD: May I see that statement please and 
have it marked? 
TRIAL EXAMINER: Let me first determine whether or not 
the witness can identify this particular document. 


Q (By Mr. Somers) Can you identify this document? 


TRIAL EXAMINER: Don't tell us any more, only whether 


or not you can identify it. 


THE WITNESS: Yes; sir. 
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TRIAL EXAMINER: Can you identify that piece of paper? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Briefly what is it? Is it a statement 
that you gave or participated in with Mr. Somers or 
someone in the company's office? 

THE WITNESS: We were in the company office, and I was 
called in during a meeting. 

TRIAL EXAMINER: No. I don't want you to testify. Is 
your name signed to this? 


THE WITNESS: Yes, sir. 


TRIAL EXAMINER: Is it in your handwriting? 


THE WITNESS: No, it's not. 
TRIAL EXAMINER: The signature. 
THE WITNESS: The bottom two lines are my handwriting. 
TRIAL EXAMINER: Have you had that marked? 
MR. SOMERS: No, I haven't. : 
TRIAL EXAMINER: You better have it marked right now. 
MR. SOMERS: May I have that exhibit marked as 
Respondent's Exhibit number 6? 
(The document BD oveeotenned to 
was marked Respondent's Exhibit 
No. 6 for tdenti fication.) 
MR. ADINOLFI: May I see it? : 
(The document was shown to the parties. 
Q (By Mr. Somers) Mr. Gasiorek, will you-read 


Respondent's Exhibit 6 to yourself? 


JA-397 


(Pause.) 

Have you read the document? 
A (Nodding head.) 
Q Now, do you recall when you did meet with Mr. Gaudreau 
and he gave you that card? 
A I see what I answered before was correct. This I believe 
was wrong. 
Q You're saying that the statement is wrong, that it 
wasn't in November? 
A I didn't recall at that time. I thought it was about 
a year ago when I spoke with you. 
Q I see. 

MR. FEINGOLD: Are you offering that in evidence? 

MR. SOMERS: No, I'm not at this time. 

(By Mr. Somers) Mr. Gaudreau, is that his hame? 

Yes. 

Is he employed by Crown Distributors? 

That's correct. 

Do you recall giving a statement to Mr. Marrow in October 
of 1967? 
A Yes. 


Q Did you sign that statement? 


I did. 


MR. SOMERS: I would like to have this marked as 


JA-398 


~ 


ooaonrtono&#ke hk wa N 


Respondent's Exhibit number 7. 


(The document pbpeereetereed to 
was marked Respondent's Exhibit 
No. 7 for tdenti fication. ) 
Q (By Mr. Somers) Mr. Gasiorek, do you recognize your 
Signature on page 3 of this document? | 
A Yes. 
Q And do you recognize your initials on the margin on 
the first and second pages? 
Yes. 
Do you recall giving this statement? 
I do. 
To Mr. Marrow. Now, would you read to yourself the 
third paragraph on page 1? 
(Pause. ) 
A That corresponded to. the statement I gave you. 
Q Now, do you recall when you talked to Mr. Gaudeau after 
having read this? Do you recall when you talked to Mr. 
Gaudreau about the union? 


A In my statement I have a year ago. 


Q This statement was given in October of 1967; and 


after having read this statement and the statement you 
gave me, do you recall when you spoke with Mr. Gaudreau? 
A According to that statement it was almost a year ago, 
but I believe it was sometime in April. 


Of what year? 


A Of °67. 

Q So that the statement that you gave to Mr. Marrow, 
your recollection at that time was not as clear as it is 
now? 

A That's right. 

Q Now, addressing yourself to this second meeting of the 
union that you attended, do you recall where that was held? 
A Pardon? 

Q The second meeting of the Union you attended, do you 
recall where it was held? 

A At the Firehouse in East Hartford. 

Q Do you recall who was present? 

A Norman Goldman, myself, Dan Shea, Joe Leahy, Frank 
Smith. There were ten of us there I'm sure. 

Q I see. Do you remember the others who were there? 

A Tony Kowalzcyk. I think he was there. I'm not sure. 
Tony or Joe Leahy weren't. I don't think so. 

Q Is that the maximum number you can recall of these 
names? 

A I'm a little upset. There was Dan Shea, myself, McEnrog. 
I think Tony Kowalzcyk was there; Norm Goldman. That's 

all I can remember. 


Q That's seven. Do you recall who the other three were? 


A I can't think. 


TRIAL EXAMINER: Mr. Somers, ask your next question please. 
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Q (By Mr. Somers) But it's your testimony there were 
ten people there? 
A Pardon? 
It's your testimony there were ten salesmen there? 
I would say ten. 
Are you positive of that number? 
I'm quite positive because I think there were ten 
of us that signed cards at that time. 
Q Did you sign a card at that time? 
A I did. 
Q Did you see anyone else actually put their signature 
to a card? 
A I didn't actually see them, no. They were all over the 
room signing cards. 
Q You know of your own observation, you're the only 
one you saw sign a card? 
A I saw Danny Shea sign one. 
Q Did you see Danny Shea actually write his name on 
the card? | 2 
A We were together at that point, and we: both signed card$. 
Q Did you see Danny Shea write his name on a card? 
A Yes. | 
Q Danny Shea was the only other person you saw write his 


name on the card? 


A I saw the writing, but I don't know whether they signed 
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the card or not. 
Who did you see writing? 
Dan Shea. 
He's the only one you saw writing? 
I saw others writing, but I don't know if they 
signing their names or not. 
Who else did you see writing? 
Frank Smith. We all signed the cards about the same 
together. 
Would you answer the question? Who, besides Frank 
Smith, did you see writing? 
A Dan Shea. 
Q And yourself? Those are the only three in fact you 
did see writing? 
A (Nodding head.) 
Q Your answer is yes? 
A Yes to Danny Shea's writing. We were both together 
signing the card. 
Q In fact you only saw three people writing at that 
meeting? 
A I would say one. 


MR. FEINGOLD: I don't think he got the question 


because Mr. Somers got the question before he finishes 


one answer, and he asks another question. 
MR. SOMERS: May we have the record read back? 
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TRIAL EXAMINER: No. I'm following it very closely. 
Mr. Witness, the question is the names of those people whom 
you recall that you saw making writing mostions or motions 
as if they were writing at a time when they had cards in 
their possession or in their hands. How many of these can 
you recall that you saw making such motions? 

THE WINTESS: Well, Dan Shea. I ~an US signing 
my own dard. Dan Shea and I. 

TRIAL EXAMINER: Let's go to another subject please. 
Q (By Mr. Somers) At that time that you signed the card 
yourself, were you sitting at a table? 
A I don't think so. I think I was Sanding at a table. 

MR. FEINGOLD: Haven't we exhausted this line of inquiry? 

MR. SOMERS: No. We're on the second meeting, and 
I think it's important as to what Rappened at the meeting. 

TRIAL EXAMINER: Mr. Somers, I think I understand what 
you're doing and where you're going, and I've been sitting 
here patiently, but there is a time that I'm gang to cut 
you off on it; and if you think you need to explain to me 
what you're trying to do out of the hearing of the witness, 
I'll do that. I may not understand. 

MR. SOMERS: Let me continue with this line of questioning, 


and shortly---- 


MR. FEINGOLD: I'm going to object to it. in view of 


what was said yesterday. 
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TRIALEXAMINER: All right, gentlemen, I've indicated 
to all parties either off or on the record at some point 
I'm cutting you off on repetitious material. Right now I 
am merely giving you the benefit of my present thinking, 
Mr. Somers. Continue. 
Q (By Mr. Somers) Mr. Gasiorek, how long had you been 
at that meeting when you filled out your card? 
A How long had I been there? 
Q At that particular meeting? 
A I don’t know. I don't recall how long. 
Q Would you say that you filled out the card after 
there had been some talk and some discussion? Do you recall 
A It think it was after we had some discussion. 
Q Now, you stated on direct examination at this meeting 
there was a general discussion on procedures. What 
procedures were discussed? 
A It had something to do with notifying the Brescome Company. 
I don't know exactly what it was. 
Q Was there a discussion of the NLRB procedures, do you 
recall? 
A No. 

MR. FEINGOLD: I didn't get the answer. 

THE WITNESS: No. 


Q (By Mr. Somers) What specifically was said about 


notifying the company? 
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TRIALEXAMINER: All right, gentlemen, I've indicated 
to all parties either off or on the record at some point 
I'm cutting you off on repetitious material. Right now I 
am merely giving you the benefit of my present thinking, 
Mr. Somers. Continue. 
Q (By Mr. Somers) Mr. Gasiorek, how long had you been 
at that meeting when you filled out your card? 
A How long had I been there? : 
Q At that particular meeting? 
A I don't know. I don't recall how long. 
Q Would you say that you filled out the card after 
there had been some talk and some discussion? Do you recall 
A It think it was after we had some discussion. 
Q Now, you stated on direct examination at this meeting 
there was a general discussion on procedures: What 
procedures were discussed? ; 
A It had something tc do with notifying the Brescome Company. 
I don't know exactly what it was. 7 
Q Was there a discussion of the NLRB procedurese do you 
recall? 
A No. 

MR. FEINGOLD: I didn't get the answer. 

THE WITNESS: No. 


Q (By Mr. Somers) What specifically was said about 


notifying the company? 
JA-404 


A I don't recall what was said. 
Q You don't recall? Do you recall any discussion---- 
Withdraw that. Were any other subjects covered in this 
general discussion on procedures? 
A I don't recall. 
Q Do you recall any other subject that was discussed 
at this meeting? 
A No, I don't. 

Do you recall where you got the Union card? 

Pardon? 

Do you recall where you got the Union card? 

Ralph Canton gave it to us. 
Q And do you recall anything that Mr. Canton said prior 
to giving you that card? 
A No, except the fact that he wanted -- he passed the 
cards out, and that was it. We signed them. 
Q Did you tell Mr. Canton that you had signed a card 
at a previous date? 
A I told him I had signed a card previous to that. 
Q Did you ask him why he was asking you to sign another 
one? 
A No, I didn't. 


Q What did he say to you when you told him you had signed 


a card previously? 


A I belfeve he said, “I received the card," the one I 
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signed previously. 
Q After you---- 
MR. FEINGOLD: May we have a five-minutes recess? 
TRIAL EXAMINER: I don't think you need that much. 
Off the record. | 
(Discussion off the coset. J 
TRIAL EXAMINER: On the record. Proceed, Mr. Somers. 
MR. SOMERS: May I have the last question? 
(The last question and answer was read by the 
Reporter. ) | 
Q (By Mr. Somers) Mr. Gasiorek, address your attention 
to General Counsel's Exhibit 3. This is your signature? 
A Yes, sir. i 
Q Did you write in the date? 
A I did. 
Q I see. Do you recall having read the card prior to 
your filling it out? | 
A IT did. I read it first. I read the first card that 
I had or that I signed. i 
Q Did you read this card? 
A I don't believe I read that one. 
MR. ADINOLFI: What was the answer to that? 
THE WITNESS: I already had signed the card and read 
the first card I sent in. 


MR. ADINOLFI: Thank you. 
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(By Mr. Somers) Now, at the time you signed this 


card, isn't it true you were a member of the Association? 


A 


Q 
A 


Q 


You mean our own association? 
Yes. 
I believe so. 


And after signing the cards, isn't it true you attended 


meetings in Mr. Adinolfi's office of the Association? 


A 


Q 


Pardon? 


After you signed the cards, isn't it true you attended 


meetings of the Association in Mr. Adinolfi's office? 


A 


Q 


We did have a meeting there. 


Do you recall that you were told at this second meeting 


to attend meetings of the Association? 


A 
Q 


I was told to go to Adinolfi's office. 


And you were told by Mr. Canton to continue going to 


meetings of the Association, isn't that correct? 


A 
Q 


I don't know whether I was told or not by anyone. 


Do you recall if any employee told you to continue to 


go to meetings of the Association? 


A 
Q 


No, I don't recall that either. 


Do you recall Mr. Canton telling you not to let the 


company know that you had signed a card? 


A 
Q 


No, I don't recall that. 


Did Mr. Canton tell you to advise the company that 


you had signed the card? 
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A Will you repeat the question please? 

Q Did Mr. Canton tell you to advise the company that 
you had signed a card? | 

A I don't recall him saying that either. 

Q Did Mr. Canten tell you to be quiet about the Union 
activity with regard to the salesmen at Brescome? 

A I don't recall that. 

Q Did Mr. Canton say anything to the effect that you 
should not let the Employer know that the Distillery Workers 
was organizing the salesmen? ! 

A I don't recall. 

Q Do you recall anything that Mr. Canton said at this 
second meeting? 


A No, I don't... 


Q Do you recall anything that any of the other employees 


said at that second meeting? 
A No. 
Q Do you recall anyone saying that if you have enough 
employees who .signed the card, the Union would try to have 
a vote? : 
A No, I don't. 
MR. FEINGOLD: I can't hear that. Your hand is 
in front of your mouth. 


THE WITNESS: I don't recall that. 


MR. FEINGOLD: Thank you, Mr. Gasiorek. 
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Q (By Mr. Somers) Do you recall Mr. Canton telling you 
that the card would be kept secret? 
A No, I don't recall that. 
Q Do you recall Mr. Canton Saying anything to you at the 
second meeting about joining the Union? 
A About joining the Union? 
Yes. 
I can't recall the conversations that we had there. 
Did you ever join the Distillery Workers Union? 
Did I ever join? 
Yes. 
No, I never have. 
After you signed this authorization card in June, were 
you still a member of the Association? 
A Our own Association? 
Yes. 


I presume so. 


Q 

A 

Q Are you still a member of the Association? 
A 


I presume I am. I don't know. 

Do you know at what point if any the Union would 
represented you? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: All right. That's sustained. 

(By Mr. Somers) As a member of the Association---- 


MR. FEINGOLD: I want the record to show that he is 
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going outside the area of the direct examination of 
this witness and that he is going into new matters, that 
he is making him his own witness. 

TRIAL EXAMINER: All right, the record can show the 
present question with relation to the Association appears 
to be outside of the direct. I normally do not limit counse 
in cross examination to the direct, subject to limitations 
of relevance, materiality and remoteness and repetition. 

Go ahead. 

MR. SOMERS: Has the objection pean sustained? 

TRIAL EXAMINER: There really wasn't an objection. 
There was a statement upon which I took the opportunity of 
stating my position on holding any counsel to direct; 
and I am not much. concerned with whether you make this 
witness your witness on such a matter or not. I'm only 
interested in facts. Go ahead. 

Q (By Mr. Somers) On direct oninecton you stated that 
you attended meetings at Mr. Adinolfi's office prior to the 
election. Do you recall that? 

A I recall being at his office at a meeting. 

Q These were meetings of the Recociation® is that correct? 
A That's right. 

Q At that time being a member of the Association---- 


Withdraw that. 


MR. SOMERS: I would like Mr. Adinolfi's copy of any 
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document which Mr. Gasiorek signed in his office. 

MR. MARROW: At any time? : 

MR. SOMERS: At the meeting which he referred to/his 
direct examination. 
Q (By Mr. Somers) Mr. Gasiorek, do you recall meeting 
with Mr. Adinolfi and Mr. Kelly at Mr. Adinolfi's office 
prior to the election? 
A I believe so. 

And at that time do you recall that you were asked to 

a card in the presence of Mr. Adinolfi and Mr. Kelly? 

No, I don't believe Mr. Adinolfi was there. 

Mr. Kelly was there? 

I think it was Mr. Kelly. 

Do you recall being asked to sign a card at that time? 

I recall signing a card. 

Do you recall what was said to you about that card? 

No, I don't. 

MR. SOMERS: I would like to have marked as Exhibit 8 
a document which purports to be a copy of an authorization 
card purportedly signed by Henry Gasiorek and dated July 14, 
1967. 

(The document above-referred to 


was marked Respondent's Exhibit 
No. 8 for identification.) 


Q (By Mr. Somers) Mr. Gasiorek. I show you Respondent's 


Exhibit 8 for identification. Do you recognize that as a 


JA-411 


copy of a card that you signed? 

A I didn't read the card that I signed. So I wouldn't 
know what was on it. 

Q Do you recognize---- 

A I believe Dan Shea and I were told to go to his office, 
but I don't recall. 


Q Answer the question. 


MR. SOMERS: I move that the comment be stricken 


and that the---- 

TRIAL EXAMINER: There is no need to strike it. All 
he said was he was told to go to this office, and he doesn't 
know who told him. Let’s get on with this. 

Q (By Mr. Somers) Do you recognirel ha as your signa- 
ture? : 

A That's my signature. | 

Q Did you write the date with your handwriting? 

A I did. 

MR. SOMERS: I would like to offer into evidence 
Respondent's Exhibit 8. 

TRIAL EXAMINER: Any objection? 

MR. MARROW: May we see it? 

(The document was handed to the parties.) 

MR. MARROW: May I have voir dire on this? 


TRIAL EXAMINER: Yes. 


VOIR DIRE EXAMINATION 
Q (By Mr. Marrow) Mr. Gasiorek, would you take a look 
at what has been marked as Respondent's Exhibit 8 for 
identification? Now, you have identified this signature 
on the right as being your signature? 
A Yes. 
Q Wasi that signature on the left made simultaneously 
or shortly after you signed the card, purporting to be 
the signature of---- 
A I signed the card. I didn't read the card. 

MR.| SOMERS: I move the answer be stricken as not 
responsive. 

TRIAL EXAMINER: I won't strike it. It's a repetition 
of testimony the witness has given. Mr. Witness, the 
precise question before you is at the time that you signed 
the piece of paper you hold in your hand, was there another 
signature on it? I haven't seen that paper. Apparently 
there is. 

THE WITNESS: I didn't notice. I don't recall 
signing the paper, although there is my signature. I 
recall signing a card. 

TRIAL EXAMINER: You recall signing a card, but that 


is yaur signature on this piece of paper? 


THE WITNESS: Evidently I did sign this. 


TRIAL EXAMINER: All right, go ahead. 
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Q (By Mr. Marrow) This appears to be a photostatic 
reproduction of some document, is ek sae 

A It could be a photostatic copy. 

Q That isn't your actual signature teens but a copy 
of your signature, is that right? 

A I believe it is. It looks like a photoset signature 
Q Do you remember whether or not Mr. Adinol fi was 
present when you signed your name? 

A I don't recall. He might have been, but I don't 
recall seeing him. I thought it was either Mr. Kelly or 
Mr. sdinolfi. I'm not acquainted with Mr. Kelly. I 
thought it was Mr. Kelly there. 

Q You do know Mr. Adinolfi? 

A I do know him quite well. I've seen him a number of 
times. 

Q Do you have any recollection now having seen 
Respondent's Exhibit 8 for identification as to whether 
he signed that document at or about the same time that 
you did? | 


A I don't recall that. 


MR. FEINGOLD: Is that a photocopy? 


MR, MARROW: It appears to be. 

TRIAL EXAMINER: Mr. Somers, is this the original? 

MR. SOMERS: This is a copy. Do we have’ the original 
available? 


JA-414 


412 


MR. ADINOLFI: I'm not certain what's happened to the 
original. I know I sent some originals up to Mr. Quarrels. 

TRIAL EXAMINER: Who may he be for the record? 

MR. MARROW: If I may state, I believe Mr. Henry 
Quarrels, who reference was made to, was the Board Agent 
assigned to handle the representation case. 

MR. SOMERS: Would Counsel for the General Counsel 
have this document possibly in the representation file? 

MR. MARROW: No, sir. 

MR. ADINOLFI: May I have a minute to look through my 
papers here? 

(Pause. ) 

I do not have the original. It is my recollection that 
this original was sent up to Mr. Henry E. Quarrels, Jr., 
at the NLRB. 

TRIAL EXAMINER: The witness, when shown the document, 
indicated no doubt that this was a photostatic reproduction 
of his actual signature. Do you have any question in 
your mind that you wrote that on the original of the piece 
of paper? 

THE WITNESS: My signature, sir? 


TRIAL EXAMINER: Yes. 


THE WITNESS: That's my signature. 


MR. FEINGOLD: I don't think it's responsive to your 


question. The question was was it on a piece of paper. 
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TRIAL EXAMINER: He answered my question. My question 
may have been poorly stated, but the witness understood 
what I was asking. 

MR. FEINGOLD: May I ask for leave for the repetition 


of the question and the answer please? 


TRIAL EXAMINER: The Reporter can read the question and 


the answer. 
(The Reporter read back as follows: 
"TRIAL EXAMINER: The Sirs. when shown the 
document, indteated no doubt that this was a 
photostatie reproduction of his actual signature. Do 
you have any question in your mind that you wrote 
that on the original of the piece of paper? 
THE WITNESS: My signature, sir? 
TRIAL EXAMINER: Yes. : 
THE WITNESS: That's my signature.") 
TRIAL EXAMINER: Gentlemen, it is ny normal custom 
to accept the statement of counsel as to the avaélability 
of documents when the best evidence rule is brought up. 
I'll hear any of you as to why I shouldn't take Mr. Adinolfi ‘is 
statement that he does not at present have the original of 
the document and therefore to permit the copy to be offered. 
General Counsel? : 
MR. MARROW: I accept his representation. I have no 


objection. 
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MR. FEINGOLD: I'11 accept his representation. 

TRIAL EXAMINER: Based on the witness' testimony---- 

MR.: MARROW: I would also state for the record that 
I have examined the files that I have in connection with 
this case, and they disclose no originals, so at the 
moment I have no knowledge. 

MR. ADINOLFI: I have a note in my file. 

MR. FEINGOLD: I would want one further representation 
to close the circle, that Mr. Adinolfi saw this witness 
sign it, and he witnessed it. 

MR. ADINOLFI: Yes. There is no question about that. 
I certainly make the representation. 

TRIAL EXAMINER: I don't have any testimony to that 
effect in the record unless all of you wish to stipulate 
to it. 

MR. ADINOLFI: I'11 make the representation. There 
is no question about that. 

TRIAL EXAMINER: Gentlemen, I have no problem there. 
Is there any objection to the receipt of this document 
as the record presently stands? General Counsel? 

MR. MARROW: I thought I still had voir dire. 


TRIAL EXAMINER: Oh, all right, go ahead. 


Q (By Mr. Marrow) Do you recall whether anything was 


said to you by presumably Mr. Adinolfi to yourself or 


Mr. Shea at the time you signed the original of this document? 
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No, I don't recall. 

MR. MARROW: I have no further questions. 

TRIAL EXAMINER: Mr. Feingold, do you Rave any 
objection to the receipt of the document? : 

MR. FEINGOLD: May I ask a few queetsions of the 
witness? 

MR. SOMERS: On voir dire? 


MR. FEINGOLD: Yes. 


TRIAL EXAMINER: Let's keep it to voir dire, and I'm 


not going to permit---- 
MR. FEINGOLD: I'11 save it for cross examinacsione I 
won't object to the document. 
MR. SOMERS: I'm cross examining the witness at this 
time. You have redirect. 
MR. FEINGOLD: Or redirect. 
TRIAL EXAMINER: Mr. Adinolfi, do you have any objection 
to the receipt of the document? 
MR. ADINOLFI: No. 
TRIAL EXAMINER: Respondent's Exhibit : is received. 
| (The document above-referred to, 
heretofore marked Respondent's Exhibit 
No. 8, was received in evidence.) 
Q (By Mr. Somers) Mr. Gasiorek, do you recall being 
called into Mervin Lentz’ office with Mr. Shea? 
A Yes. . 


Q Do you recall when this was? 
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Pardon? 

Do you recall when? 

I don't remember. 

You don't remember? 

I do recall being called in his office with Dan Shea. 
Q Do you recall when it was in relation to the first 
meeting you had with the Union? 

A It might have been. I don't know. 

Q Do you recall when in relation to -- when it occurred? 
Was it before the meeting with the Union or after the 
meeting with the Union? 

A I don't recall. 

TRIAL’ EXAMINER: Your answer is you don't recall whether 
you were called in to Mr. Lentz’ office before or after 
the first meeting with the Urion? 

THE WITNESS: I don't recall. 

Q (By Mr. Somers) Do you recall who did most of the 
talking during that meeting? 

A Pardon? 

Q Do you recall who did most of the talking during 
that meeting? 

A Mervin did most of the talking I believe. 


Was Stanley Goldstein also present? 


Q 
A He was present also. 
Q 


I see. Do you recall at that time that you were 
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Shown a statement of your earnings for the previous calendar 
year? 
A I think they did show us a statement Or gave us a state- 


ment. 


Q That gave you a statement of your earnings? 


A I think so. 

Q I see. And they also gave you a statement of your 
gross amount of business, isn't that correct? 

A Yes. 

Q And they went over your financial statement with you, 
isn't that correct? 

A Well, actually I believe Stanley Goldstein mentioned 
to both of us the amount that we earned in the period of 

a year. We weren't shown any statements of any kind I 
don't believe. 

Q Did he discuss with you your bonuses and your special 
account? 

A Not at that particular time. Are you referring to the 
time Dan Shea and I were asked to go into his office? 

Q Yes. That's what my quetions were directed to. 

A We were there only a few minutes as I recall. 

Q Do you recall him showing you or discussions about 
what your earnings were for the previous calendar year? 

A He told us what we earned for that particular year. 

Q Didn't you tell Mr. Lentz at that time you were satisfie 
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with going with the Association? 
A I believe I did. I might have. 
Q And in fact you were satisfied---- 
MR. FEINGOLD: I didn't get the question. 
Q (By Mr. Somers) In fact you were satisfied with 
the way things were going? 
A I had no complaints. 
Q Do you recall any other discussion that took place 
during that meeting? 


A No, I don't. 


Q You don't recall anything else that was said? 
A 


No. 
Q Mr. Gasiorek, do you recall when the company first 
paid for your medical, hospital and major medical 
benefits either in part or in whole? 
A (No response.) 
Q Do you recall when this was? 
A It might have been three or four months ago. In part, 
and then you pay for half of it. 
Q No. What’ I'm asking is do you recall when the company 
paid for the policy, not the fact that you were reimbursed 
for illnesses from this plan -- the time that the policy 
was actually put into effect by the company. 

MR. FEINGOLD: I think he answered that question. 


TRIAL EXAMINER: All. right, counsel seems to think that 
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he hasn't, and I'll overrule the objection. 

MR. FEINGOLD: Then I object to the form of the 
question. It's mixed with comments and questions. 

MR. SOMERS: Let me withdraw it and renee it. 
Q (By Mr. Somers) Do.you recall when the company first 
instituted a major medical policy for you? 
A I don't remember that. 
Q On direct examination you stated that the company first 
paid medical benefits in July of 1967. Do you recall that? 
A These medical benefits, they had Been paying half 
of it since I would say a few months they started. 


Q Now, are you speaking about your receiving medical 


benefits under your policy or medical payments under 


your policy? 

MR. FEINGOLD: I think the witness is being confused. 
I'm not saying it's deliberate between medical policy plan 
and whether the Employer paid for it. They're getting 
mixed up somewhere in this area. 

TRIAL EXAMINER: I don't know whether he is being 
confused or not. If the witness is confused, I'm sure 
he'll Tet me know. 

MR. FEINGOLD: I think he's confused by the questions. 

THE WITNESS: As far as hospitalization goes or the 
policy, I believe there was something like $20 deducted 
from my pay every month until recently. 
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Q (By Mr. Somers) Isn't it a deduction from your 
Salary for---- 
MR. FEINGOLD: Let him finish his answer. 


THE WITNESS: It's being deducted each month from 


my pay until recently the company has been payina for half 


of it until recently. 

MR. FEINGOLD: Do you want to listen to the answer, 
Mr. Cross Examiner? 

MR. SOMERS: I heard him. 
0 (By Mr. Somers) Isn't it true that the deduction for 
your salary is for CMS and Blue Cross? 
A It's possible. I don't know what other policy you're 
talking about. 
0 But you do have a major medical policy which is separate 
from the CMS and Blue Cross? 
A It is, I think so. 
Q And you had the major medical policy for probably about 
four years, isn't that right? 
A Yes, I would say so. 

TRIAL EXAMINER: Mr. Somers, when you talk about CMS, 
are you talking about Blue Shield? 

MR. SOMERS: Yes. 

TRIAL EXAMINER: The abbreviation is undoubtedly 
Connecticut Medical Service? 

MR. SOMERS: I have nothing further. 

TRAL EXAMINER: Mr. Adinolfi? 
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Q (By Mr. Adinolfi) Mr. Gasiorek, where was this statement 


written out? 

MR. FEINGOLD: His name is Gasiorek, Mr. Adinolfi. 

TRIAL EXAMINER: All right, gentlemen, 
0 (By Mr. Adinolfi) Would you tell me how you would like 
me to pronounce your name? 
A I'm not fussy. 
0 Apparently Mr. Feingold is. 
A It would be easier to pronounce it Gasiorek. 
Q All right, Mr. Gasiorek, where was this statement 
written out? 
A I believe it was in Hartford, here somewhere. 

Hartford? Where in Hartford? 

I may be wrong. I can't recall. 

You don't recall where it was written out? 

No. 

Do yeu recall meeting with Mr. Marrow? 

That's right. Mr. Marrow wrote the statement, and I 
signed it as I spoke to him. 
Q Did you have any discussion with Mr. Canton prior to 
thetime you met with Mr. Marrow before you gave the statement? 
A I don't think so. I don't recall. 
Q You don't recall meeting with Mr. Canton to review what 
your statement was going to be when you sat down with Mr. 
Marrow? 
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A I did meet with him to review the Statement. 

Q Before you gave the statement to Mr. Marrow, is that 
correct? 

A I don't remember whether it was before or after. I 
gave the statement to Mr. Marrow. 

Q Yes, I realize you gave the statement to Mr. Marrow, 
but my question is didn't you discuss in detail with Mr. 
Canton what you were going to tell Mr. Marrow when you were 
going ta give the statement to Mr. Marrow? 

A I don't recall that. 

Q You don't recall that? 

A No. 

0 And your best recollection is that you met with Mr. 
Marrow in Hartford and gave him a statement here in Hartford, 
is that correct? 

A I don't recall where it was, but I did give Mr. Marrow 
a statement. 

Q You don't recall where it was? 

A No. 

Q Well, isn't it a fact, Mr. Gasiorek, that you were 
called down to Bridgeport to the offices of what is being 
referred to as the Outside Union for meeting with Mr. Canton 


before you met with Mr. Marrow? 


A (No response.) 


Q Isn't that true? 
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Bridgeport? 
Yes, Bridgeport. 
A (No response. ) 
Q Maybe this will help you fefresh your PaCOIBeCLTOnE 
I show you Resvondent's Exhibit 7 for identification. 
Does that indication of Bridgeport refresh your recollection, 
Mr. Gasiorek? 
A Yes, sir. 
0 All right. Isn't it a fact that vou mee with Mr. Canton 
in the offices of the Local or Outside Union -- the International 
Distillers Union in Bridgeport and spoke with Mr. Canton? 
A Yes. I recall that now. 
0 And Mr. Canton discussed with you what your statement 
was going to be to Mr. Marrow, didn't he? | 
A No. He did not tell me that. I gave the statement to 
Mr. Marrow. 
Q You did have a discussion with Mr. Canton before you 
met Mr. Marrow, before Mr. marrow got there, didn't you? 
A I don't recall that. 
TRIAL EXAMINER: Mr. Adinolfi, before yon go any 
further on this line, I would like to know the relevancy 


of it. 


MR. ADINOLFI: I just wanted to point up to the Trial 


Examiner the condition of this man's recollection vis-a-vis 


what hsi recollection was concerning conversations with Mr. 
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Canton at both of the meetings in the Firehouse. 

TRIAL EXAMINER: Well, gentlemen, I think I have had 
quite enough interrogation of this witness as to whether 
he can or cannot remember. 

MR. ADINOLFI: In that event, I have no further questions. 

MR. FEINGOLD: Do you mind if we switch the order? 

MR. SOMERS: I object to switching the order. 

TRIAL EXAMINER: You want to question the witness? 

MR. FEINGOLD: Before Mr. Marrow. 

TRIAL EXAMINER: Go ahead. Mr. Marrow, is it your 
intention to question this witness again? 

MR. MARROW: I don't have any further examination. 

TRIAL EXAMINER: Go ahead. 

REDIRECT EXAMINATION 

Q (By Mr. Feingold) Mr. Gasiorek, you testified in 
answer to Mr. Somers’ question that sometime in April you 
sianed a card. 
A I believe it was in April, the first card that I signed. 
Q He also showed you statements where you placed that 
date in November or December or a year ago, is that correct? 
He showed you such statements? 
A Yes. 


Q What. is your best recollection now as to when you siqned 


that card when you met Mr. Gaudreau? 


A I believe it was in April or clost to it. 


JA-427 


TRIAL EXAMINER: Charging Party's 16 is received. 
(The document above-referred to, 
heretofore marked Charging Party's 
Exhibit 16, was received in 
evidence.) 
REDIRECT EXAMINATION, Resumed 
Q (By Mr. Feingold) Now, you were asked certain questions 
about the Association. Do you know how you came to attend 


meetings in Mr. Adinolfi's office at the time you say 


you signed the card? 


A I think someone at the office told us to go there. 


Q Now, do you recall who that someone was? 

A No, I don't. I don't recall who it was. 

0 Well, how many meetings did you attend in Mr. Adinolfi's 
office? 

A I don't know. Maybe two I think. 

Q When were those meetings? 

A Well, one was to sign the card. Another I think it 
was to take a vote. 

0 When was the vote taken, before or after you signed 
the card? 

A I don't recall that. 

Q Was it after you were called into the office by Mervin 
Lentz and Stanley Goldstein? 

A I don't recall. 


Now,---- 
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A It might have been before, or it might have been after. 
I don't recall. 
6 All right. You made a statement that you had no 
complaints. Tell us, compsaints about what? What did 
you have reference to when you said---- 

MR. SOMERS: Objection. I don't think it's an accurate 
restatement of what his testimony was. 

TRIAL EXAMINER: Read me the question. 

(The pending question was read by the Reporter.) 

TRIAL EXAMINER: Do you understand the question? 

THE WITNESS: What I meant by that---- 

TRIAL EXAMINER: No. Do you understand the question? 

THE WITNESS: I think so. 

TRIAL EXAMINER: AN] right, you can answer it. 

THE WITNESS: I don't know how to answer that. I 
never complain, so I have no complaints in other words. 
Q (By Mr. Feingold) Did you mean by that that you were 
in support of the Association? 

MR. SOMERS: Objection. 

MR. ADINOLFI: Objection, leading. 

MR. SOMERS: The man has answered the question. 


THE WITNESS: Shall I answer the question? 


TRIAL EXAMINER: Wait a minute. I'm going to sustain 


that. 


Q (By Mr. Feingold) Did you have any complaints against 
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the Association? 

MR. ADINOLFI: Objection. Repetitious. He has 
already answered that he had no complaints. 

MR. SOMERS: Objection. 


TRIAL EXAMINER: Overruled. 


0 (By Mr. Feingold) Did you have any complaints against 


the Association? 

MR. ADINOLFI: Objection. It's leading. 

MR. SOMERS: Objection. It's irrelevant. 

MR. ADINOLFI: Repetitious. 

TRIAL EXAMINER: Overruled. Gentlemen,. I'm overruling 
your objections that you just made, one, because it is 
relevant, and two, this is matter which the witness testified 
to first on cross examination, and I have to allow counsel 
a little more leaway on that kind of a question. and it's 
obviously not repetitious. He is going into! matters that 
were first discussed on cross. This happens to be the second 
time he answered the question, but I don't consider it 
necessarily repetitious. 

Repeat your question please. 

Q (By Mr. Feingold) Did you have any complaints against 

the Association? 

A The only way I can put it, I wasn't satisfied with it. 

Q Did you ever see a collective bargaining agreement? 
MR. SOMERS: Objection. This is beyond the scope of 
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any direct or cross. 

MR. FEINGOLD: When you say---- 

TRIAL EXAMINER: Sustained. 

Q (By Mr. Feingold) When you say that you were not 
satisfied with the Association, could you explain what 
that dissatisfaction was? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: The reason it wasn't satisfactory is 
because I never seen a contract. I don't know what was 
in it, so I don't know what else to say. 

0 (By Mr. Feingold) Do you recall attending a 
meeting in Mr. Adinolfi's office when Mr. Kelly was 
present sometime in June? 

A I believe so. 

0 Do you recall one of the salesmen asking for a copy 
of the contract? 

A Yes, I do. 

MR. SOMERS: Objection. He's leading the witness. 

TRIAL EXAMINER: Well, at this stage of the game I 
already have the answer. There is no sense striking it. 


Mr. Feingold, I already ruled that this particular line 


is beyond the cross examination, and that I will hold you 


to. 


MR. FEINGOLD: They raised the whole question of belongén 


JA-431 


432 


to the Association and being a member of sires They opened 
up the whole area. 

TRIAL EXAMINER: I hadn't given sufficient thought to 
that. I'11 agree with you, but I am aoing to restrict it. 
MR. FEINGOLD: They opened up the whole area of 

inquiry. | 
TRIAL EXAMINER: Al] right, I want you to limit your 
questions to matters directly pertinent, and I don't want 


to wander over the lot. Proceed. 


0) (By Mr. Feingold) Did you hear that question being 


put to Mr. Kelly? 
A Would you repeat the question? 
Q One of the salesmen asked for a copy of a contract. 
A I recall that. 

Did Mr. Kelly produce a contract? 

No, sir. 

What did he say? 
A He said there were to be some amendments made in it 
or something to that effect. It would be shown at a later 
date. . 
Q Did he fis you when he would show you the contract? 
A At a later date. Not exactly. 
Q Did he show you any document at that time at all? 

I don't recall seeing any document. 


Did you ever see a collective bargaining agreement? 
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No, sir. 

Now, how long were vou with Brescome Distributors? 

Approximately ten years. 

And how often did you go into a conference with Mervin 
Lentz and Stanley Goldstein? 

MR. SOMERS: Objection. 

MR. FEINGOLD: Prior to the time you described in 
your prior testimony. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: As I recall, once. In the ten years you 
mean? 

(By Mr. Feingold) Yes. 

With both? 

Stanley Goldstein and Mervin Lentz. 

I don't remember how many times. 

Were there other occasions if you remember? 

I don't recall. 

Now, did you attend meetings of the association? 

No, I didn't. 

Never attended any meetings of the Association? 

Not to my recollection. 

Were you ever an officer of the Association? 


No, sir. 


Q Did the Association ever meet with the members 


to discuss wages, hours and conditions of employment as far 
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as you koow? 


A I don't know. 


MR. ADINOLFI: I object to that. He has already 


testified that he never attended any of the meetinas. 
How would he know what was discussed? I object. 

MR. SOMERS: Mr. Trial Examiner, I would like to be 
heard in an argument against this line of questioning out 
of the hearing of the witness. I am goina to object to the 
whole line of ouestionina, and I would like: to express 
my feeling. 

TRIAL EXAMINER: The present question is whether or 
not the witness ever heard of a contract or contract 
negotations, is that your question? : 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: I'm sustaining the apdeccion to that. 
0) (By Mr. Feingold) Let me put the question this way. 
Did the employees ever discuss with the Association, to 
your knowledge, during the ten years you were there, wages 
and hours and terms and conditions of empaoyment? 

MR. SOMERS: Objection. It's outside the 10(b) period 
and outside the scope of direct and cross. | 

MR. ADINOLFI: I object further that he hasn't laid a 
proper foundation and that the foundation showing indicates 
that this witness never attended any of the meetings 


because he was an out-of-town salesman. I don't know why 
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he didn't attend but he didn't attend. so how can he testify 
before this Court what was discussed if he didn't come to 
the meetinas? 

TRIAL EXAMINER: Mr. Feingold, what difference does it 
make what this witness heard? 

MR. FEINGOLD: I'm asking whether he knows. 

TRIAL EXAMINER: Under the circumstances he's goina to 
be telling me what he heard. He never attended any 
meetinas. 

MR. FEINGCOLN: That's the only time that---- 

TRIAL EXAFINER: Mr. Feingold, he says he never attended 
meetings. So far as I know he never attended any negotiatina 
Sessions. He stated he was not an officer. so whatever he 
tells me would be somethina he heard. Why shall I take this? 

MR. FEINGOLD: Well, I don't think my question is 
exactly in that posture. My question is this. Did he, 


as an employee, ever meet with the Association or with the 


Employer or with anyone else in his ten years to discuss 


wages, hours or conditions of employment. 

TRIAL EXAMINER: Al] right, my auestion to you is why 
Should I accept that? 

MR. FEINGOLD: To show that the Association never 
discussed these things. 

TRIAL EXAMINER: The objection is sustained. 

MR. FEINGOLD: I respectfully except. 
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Q (By Mr. Feingold) Mr. Gasiorek, could you tell us the 
time when you were in Bridgeport and signed the statement 
for Mr. Marrow, whether you were in a room alone with Mr. 
Marrow or whether anyone else was present? 

A I was in a room alone with Mr. Marrow. 

Q Was Mr. Canton present? 


A Not that I remember in that room. 


0 And in that room did Mr. Marrow tell you what to say? 
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A No, he did not tell me what to say. 
Q What did Mr. Marrow do with respect to the statement? 
How did he get the information? : 
A I gave it to him. 
Q Did he ask you questions? 
A Few. 
And you gave him answers? 
I gave answers. 
Did he write it down as you gave the information to him? 
He did. 
And he wrote simultaneously as you were speaking? 
That's right. | 
And did he give you this statement to read? 
He did. : 
Did he ask you to read the statement carefully? 
He did. 


And did he ask you whether you wanted to make any changes?. 


f 
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I believe he did. 

And di you sign each page or initial each vage? 

I initialed and signed it. 

Then you swore to it under oath before him? 

Yes. 

And you knew what you were doing when you swore to it? 
A I did. 
Q At the time you executed that, that was your best 
recollection? 
A That's right. 
Q Now, I show you another sheet of paper dated or 


rather marked Respondent's Exhibit 6 for identification. 


Could you tell us how you came to geet Mr. Somers and give 


him that statement? 
A We were having a meeting in the sales room, and we 
were called in one at a time. 
Q Who called you in? 
A Well, the first man that went into the office, as soon 
as he got out. 
Q Who called the first man in? 
A I don't recall who called him in. 

Could it have been Bernard Sandler? 

MR. SOMERS: Objection. 

TRAL EXAMINER: Sustained. 

THE WITNESS: It was in the middle of the meeting. 
I don't recall who called him in. 
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(By Mr. Feingold) Did you know where you were going? 
A No, I didn't. 
0 Did any one tell you in advance you were going to speak 
to an attorney of Brescome? 
A We were told that someone would speak to us, and we 
would go out one at a time. 
9 Did you know what the person wanted to speak to you 
about? , 
A I didn't. 
Q Did he tell you you could have the benefit of 
speaking to the NLRB attorney or the attorney for the Union 
or an attorney of your own choice to discuss this matter? 
A No. He didn't say anything like that. 
Q Did he tell you that before answering it might be 
wise for you to consult independent counsel? 
A He told me I didn't have to answer any questions. 
0 And he showed you an NLRB decision? Did he show you 
a decision? 
A He didn't show me anything. 
Q He said he showed you a decision. 

TRAL EXAMINER: Mr. Witness, so you won't be confused, 
was a decision of the NLRB, a niece of paper either printed 
or mimeographed shown to you or, if you can recall, read 


to you as to what your rights were? 


THE WITNESS: I don't recall He might have. 
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TRIAL EXAMINER: Go ahead, Mr. Feingold. 
0 (By Mr. Feingold) And this was at the office of the 
Company? 
A That's right. 


0 Now, between the time you siaqned---- Withdraw that. 


Do you recall there was an election on July 21, 19672 


A Yes. I recall that. 
9 Did you vote for theNistillers Union or the Association? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. 

THE WITNESS: Do you want me to answer that? 

TRIAL EXAMINER: No, you're not to answer. 

0 (By Mr. Feingold) I just have one more question. 
I show you a paper, charaing party's exhibit 3 and ask you 
whether your sianature appears thereon. 

MR. SOMERS: I object to this document beina offered. 
It was not offered on direct. There was no testimony about 
any signed document by this man except the authorization 
cards. 

TRIAL EXAMINER: My notes showed this witness was 
shown -- I'm sorry. That was General Counsel's Exhibit 3. 
So far as I know, Mr. Feinaold, the witness was not shown 
that document on cross examination. 

MR. FEINGOLD: Mr. Marrow says he did. 


MR. MARROW: I don't recall. 
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MR. FEINGOLD: I think it's orranention the material 
brought out in cross examination. 
TRIAL EXAMINER: May I see the document? 
(The document was handed to the Trial Examiner. ) 
TRIAL EXAMINFR: The objection is sustained. 
MR. FEINGOLD: May I be heard on this? There has been 


an attack on the card. 


TRIAL EXAMINER: Do you want the witness excluded? 


MR. FEINGOLD: Yes. 
TRIAL EXAMINER: Step outside where you can't hear. 
(The witness left thereom. ) 

TRIAL EXAMINER: Okay, Mr. Feinaold. 

MR. FEINGOLD: This is very sen tinent itor this witness 
to identify his signature on this document. 

TRIAL EXAMINER: Mr. Feingold, that is what I thought 
you were after, and that's the reason I sustained the 
objection. My notes show you had him identify his sianature 
on this document yesterday. 

MR. FEINGOLD: I did? 

TRIAL EXAMINER: If my notes are correct you did. 

MR. FEINGOLD: Then I'm in error if he did it. Mr. 
Marrow is correct. 

TRIAL EXAMINER: Since it was not brought up on 
cross examination, and if you didn't avail vourself of the 


oppprtunity then, I'm sustaining the objection. However. 
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lt will advise you my notes show that the witness said 
he signed Charging Party's 3. I'll ao further with you. 
He doesn't remember when he sianed it, but it was a 
meeting of the employees. 

MR. FEINGOLD: If that is in the record, then I have 
no independent recollection of that. 

TRIAL EXAMINER: This is sufficient on the record. 
I am merely telling you what's in my notes. That's as far 
as I go. 

MR. FEINGOLD: If my recollection is correct, and in 
the interest of justice and not havinato recall him---- 

TRIAL EXAMINER: In the interest of justice, I'11 
accept what you said as an offer of proof, that if I 
permitted the witness to answer, he would have identified 
his signature on Charging Party's 3, and I am sustaining 
the objection and refusing the offer. Your record is now 
Protected. Call the witness back. 

(The witness returned to the witness stand.) 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: Any recross? 

MR. SOMEBS: Yes. 

RECROSS EXAMINATION 

0 (By Mr. Somers) Mr. Gasiorek, isn't it true you 


never asked to see a copy of the collective bargaining 


agreement? 


AFTERNOON SESSION 
(2:35 b*clock p.m.) 

TRIAL EXAMINER: BARBAN: On the record. 

General Counsel, call your next witness. 

MR. MARROW: Frank Smith please. 
Whereupon, | 

FRANK SMITH 
was called as a witness by and on behalf of the General 
Ceunsel, and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

0 (By Mr. Marrow) Would you state your name and home 


address for the record please? 


A Frank L. Smith, 180 East Robbins Avenue, Newington, 


Connecticut. 

Q And your occupation? 

A I'm a liquor salesman for Brescome Nistributors. 

0 Would you describe briefly what your duties consist 
of as a liquor salesman? | 

A Calling on package stores, bars, clubs, et cetera, 
selling the various brands that are carried by the Company. 
0 How long have you been in the employ of the company? 

A Twenty-one years. 

Q And would you describe by what method you're paid or 


compensated for your work? 
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A Well, we're supposed to be paid on a commission 
basis. It's hard to determine what the commission are under 
the present setup. 

MR. SOMERS: Objection. It's not responsive to the 
ouestion. 


TRIAL EXAMINER: Am I to interpret that as a motion 


to strike? 

MR. SOMERS: Yes, that part of the answer which is 
not responsive. 

TRIAL EXAMINER: That's denied. 
0 (By Mr. Marrow) To the best of your ability could you 
describe the method of your compensation as you understand it? 
A Well, the only way I can determine a fairly accurate 
determination of how I qet paid, I take an average of 
two and a! half per cent of everything I sell. If it goes 
below that, I complain. It's supposed to be three per 
cent on whiskeys and four per cent on cordials and five 
per cent on wines. 
@) Now, at some time during your employ did you make 
arrangements with your Employer with respect to the method 
of your payment? 
A Well, when I first went to work in the business, this is 


the way we were getting paid at the time. 


0 And has that method continued throughout your 21 years 


with the company? 


A No. When the company brought in an IBM machine, 
they told us that the cost of the machine was so expensive 
they would have to cut the commissions down: to twa and a 
half per cent from three per cent. | 

MR. SOMERS: I would like to object to the line of 
questioning. It's beyond the 10(b) Remiodhend I don't 
see the relevance. 

MR. MARROW: We have an allegation here that there is 
a contract bar, and certainly if it were a bar, I would 
assume that the terms and conditions of Snenicontract would 
describe the method by which employees are vaid. 

MR. SOMERS: The contract speaks for itself in this 
respect. 

TRIAL EXAMINER: The problem I have, Mr. Marrow, and 
I thought this might be what you're getting at, you're 
anticipating the defense. So far as is meee ental concerned, 
I have a statement by Respondent that there is a contract 
bar or rather that there is a contract that is a bar. That 
contract is not in evidence, and other than the allegation 
of the defense, that's all that's before me. It's very 
difficult for you to meet it. 

MR. FEINGOLD: May I be heard? 

TRIAL EXAMINER: Yes. 


MR. FEINGOLD: There is also in evidence a sheet of paper 


which was offered by Mr. Adinolfi, an unsigned paper which he 
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claimed was a contract governing the wages, hours and 
conditions of employment. 

TRIAL EXAMINER: No. You're slightly in error. There 
is in evidence a document which was taken from the minute 
book of the Association which asserts that this contains 
the terms or some of the terms of a collective bargaining 
contract, and that's all that's in evidence. 

MR. FEINGOLD: Well, whatever we may term it, my 
Dosition would be that it has been introduced in evidence, 
and I think in this question it becomes relevant. 

TRIAL EXAMINER: Gentlemen, with this particular 
understanding, I am inclined nevertheless -- and I want to 
get this on the record so we know where we stand -- I am 
inclined, Mr. Marrow, to permit you a certain amount of 
leaway because I want to avoid, if possible, the necessity 
of having to bring these witnesses back again, but you 
dont’ seem to be getting there very fast. I'm not sure 
the questions you were asking tended to the purpose. Maybe 
I'm a little dense, so if you'll rephrase your question, I'11 
take it from there. If this is anticipating a defense, 
let's be a little sharper. 


MR. MARROW: I didn't hear the end of your comment. 


TRIAL EXAMINER: Let's be a little sharper and get to 


the point. 


MR. MARROW: Yes, sir. 
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0 (By Mr. Marrow) Mr. Smith, you were describing for us 
a period of time or an incident when an ret system was 
installed at the company. When did that occur? 

A Well,---- 

0) If you recall. 

A T can't say for sure, but I would say it's seven 


or eight or nine years ago. 


a Now, in addition to the earnings which you make on a 


commission basis, is there any other compensation or 
benefits that you receive as a salesman for Brescone 
Distributors? 

A Yes. Occasionally they have sales contests they run 
in which we either got money or gift certificates or 
merchandise. If you hit these various quotas that they 
assign you. 

0 Any other benefits that you receive in addition to 
those that you have described? 

A Well, I don't quite understand what you mean by other 
benefits. 

Q Other compensation or programs that the company gives 
to its employees or to its salesmen? 

A Not to my knowledge. 

Q Are there any hospitalization or Blue Cross plans? 

A Not in the past. The only feature on those lines would 


be a major medical plan which the company had and which the 
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company paid for. That was the only thing that the 

company contributed. And of course we have a vrofit-sharing 
plan which has been in operation for about four years, and 
the company contributed to that. 

0 Do you know how that plan works? 

A Yes, I should. 

Q Could you describe that for us? 

A Well, the employees were all putting in $4 a week, 

and the company puts in $2 a week, and every six month 
period if the company's profits are adequate, they would 

put in a thousand dollars or four hundred dollars, whichever 


figure that they felt they could meet, they contributed over 


and above the $2 a week to the fund for every employee -- 


the $2 a week for every employee. 
0 Do you recall how this plan was put into effect? 
A Well, it came about, we had sort of a welfare fund 
which we: started ourselves, and we accummulated quite a 
bit of money in it, and we decided we should have some 
rules and regulations for it, and we approached Mr. Letnz 
on it, and he suggested that I go see Mr. Adinolfi at the 
time and. if he could get some rules and regulations drawn up 
for us. 

Mr.: Adinolfi was busy at the time, and he turned me 
over to someone else in the office. I can't recall the 


lawyer's name, but he came up with an actuarial plan which 
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we decided wasn't for us because we were just starting. 
Mr. Lentz got in touch with the lawyer cominais accountants 
in Bridgeport and asked him to draw up a set of rules 

and regulations that would control the fund which I did, 
and I submitted it to the Internal Revenue, and it took 
about two years, and then they decided it didn't clear 
all. the legalities, and they had to change the wording 


of it and change the title of it, and it came out with a 


new plan called the Profit-Sharing Plan. This, the Internal 


Revenue accepted, and it has been workéng ever since. 

) When you say ever since, how Tong has that been in 
effect? 

A About two years. The plan has been in effect four 
years. The first plan took two years, and they rejected it, 
and the Internal Revenue told them to ComesaD with something 
different. 

Q Now, do you recall receiving any formal notification 
that this plan had been put into effect? 

A I didn't see any formal notification, but Mr. 

Stanley Goldstein, the Comptroller of the company, said 

the Internal Revenue had accepted it and everything was 

all right. : 

Q Do you recall? in waht way he made that known to you? 

A Well, he just told me this verbally. | 


Q Was he the Comptroller of the Company at that time that 
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he made this remark to you? 

MR. SOMERS: May we identify the time? 

Q (By Mr. Marrow) Can you fix the date when he told 
you this? 

A No.. I can't remember. It was about two years ago. 
Whether he was the Comptroller or not I don't know. 

MR. MARROW: I would like to have this marked as 

General Counsel's Exhibit 5 for identification. 
(The document above-referred to 
was marked General Counsel's Exhibtt 
No. 5 for tdenttfication.) 

MR. SOMERS: I would like to examine the document 
after it's marked. 

(The document was handed to the parties.) 

MR. SOMERS: I would like to object to the document 
being shown to the witness or any evidence on the document. 
It's pre-10(b) period. 

TRIAL EXAMINER: Well, I'm goina to overrule your 


objection as to the document being shown to the witness. 


I'll reserve any ruling on anything else at this time. 


Go ahead. 

0 (By Mr. Marrow) Mr. Smith, I show you what has been 
marked General Counsel's Exhibit 5 for identification and ask 
you if you recognize that. 

A Yes, I do. 


You say you do? 


A Yes. 
0 And this document bears the siqnature of a Stanley 
Goldstein, comptoller? 


A (Noddina head.) 


0 Do you know if Mr. Goldstein still holds that title 


with the company? 
A Yes, he does. He is also part-owner of the 
company though. 
0 Now, Mr. Smith, are you acquainted with an organization 
known as the Brescome Emplovees Independent Association? 
_A I didn't quite hear the last part of your question. 
Q Are you acauainted or do you know an oraanization 
known as the Brescome Employees Independent Association? 
A Yes, I do. 
0 And that is that organization as best you know? 
A We31, this was formed quite a few years ago, around 
1952 or somewhere in that area. To the best of my 
recollection. It was formed by the Company, and we were---- 
MR. SOMERS: Conclusion of the witness. 
TRIAL EXAMINER: The statement that it was formed by 
the Company may be stricken, and we'll go on from there. 
Mr. Witness, I have a problem, and that is that I must decide 
what you have said, whether that is true or not, and I 
must decide it from the facts of what happened, not merely 


because you say it's so. Go ahead. Just answer the question. 
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Go ahead, Mr. Marrow. 
MR. MARROW: Could I have the last part of the answer 
read back? 


(The last answer was read by the Reporter. ) 


0 (By Mr. Marrow) Would you describe for us as best* you 


can, Mr. Smith, how the Association came into beina? 

MR. SOMERS: Objection on the basis of 10(b). 

TRIAL EXAMINER: Overruled. 

THE \WITNESS: We were instructed by the supervisors 
to meet at Mr. Adinolfi's office fof the purpose of forming 
a Union, and Mr. Adinolfi outlined the whole procedure 
at the time, and we all went along with the thing. At that 
time we had no problems with Management, and I knew 
that it was because of the difficulties with the drivers. 
The company had two strikes with the drivers, and they 
were looking for a solution to these problems. 

MR. SOMERS: Objection and move it be stricken as a 
conclusion. The witness stated "I knew it was as a 
result of----" 

TRIAL EXAMINER: The testimony of the witness to the 
effect that I knew that it was because of the difficulties 
with the drivers may be stricken. The part in which the 
witness stated that the company had two strikes of the 
drivers remains in. 


Mr. Marrow? 
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Q (By Mr. Marrow) Can you tell us to the best of your 


recollection when these strikes occurred that you have 
just described? 

MR. SOMERS: Objection. 10(b) period. 

TRIAL EXAMINER: The question was when did it occur. 
I'm overruling that objection. Go ahead. 

THE WITNESS: These strikes occurred I would say two 
or three years before this company union was formed. 

HR. SOMERS: Now I'll object on the basis of 10(b) 
and it's irrelevant. 

TRIAL EXAMINER: I'm overruling that. The strikes 
Occurred two or three years before 1952? 

THE WITNESS: Within that period. 

TRIAL EXAMINER: All right. 
0 (By Mr. Marrow) Did anything occur with respect to 
the drivers immediately tefore or just prior to your going 
to Hr. Adinolfi's office? 
A Did anything occur? In what respect? 
Q Had anything occurred that precipitated or caused 
your going to Mr. Adinolfi's office with respect to the 
drivers in the employ of the company? 

MR. SOMERS: Same objection. 

TRIAL EXAMINER: Same ruling. 

MR, MARROW: By the same ruling, you're indicating 
that this is beyond? 
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TRIAL EXAMINER: I'm overruling the objection based 
on the fact that the events we're talking about are more 
than six months old. The witness may answer your question 


if he knows the answer. 


MR. SOMERS: What's the relevance of this -- the 


strikes of the drivers to this matter beina alleaed here? 

MR. MARROW: I don't think the question is now confined 
to strikes. 

TRIAL EXAMINER: Let's not arque about it. The 
witness is presently being asked if he knows of any event 
which was near or immediate to his going to Mr. Adinolfi's 
office which caused the event to his knowledae. 

MR. SOMERS: Isn't that a conclusion of the witness 
“which caused the event*? 

TRIAL EXAMINER: I don't know vet. I'11 take the witness' 
testimony. 

THE WITNESS: Our being called to the office was 
directly a cause of the second strike tha- the drivers were 
on. 

TRIAL EXAMINER: Let me ask you this. Let's take the 
last statement you made. Will you state for the record on 
what evidence you based that statement? Did someone tel] 
you this or how else did you come to that conclusion? 

THE WITNESS: No. We all arrived at that conclusion 


ourselves because I had to go out and unload freight cars 
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and what not while the strike was on to keep the business 


going. When were were told to go to Mr. Adinolfi's office, 


we didn't initiate the movement. The sales force didn't, 


the company did. So we arrived at this conclusion that 
this union -- and the drivers were also instructed to go 
to this meeting at Adinolfi's office and also to be in the 
same union. 

MR. SOMERS: I move that the statement with reaard to 
the drivers be stricken from the record. 2 

TRIAL EXAMINER: The statement with respect to the 
drivers’ being instructed to go to Mr. Adinolfi's office 
may be hearsay. How did you know that? 

THE WITNESS: They were there. There were drivers at 
his office. 

TRIAL EXAMINER: Mr. Smith, you may only testify 
in this hearing what you personally heard, saw and had a 
reason to personally know, not what necessarily somebody 
else told you or what you concluded. Now, were you present 
when any drivers were told to go to Mr. Adinolfi's office? 

THE WITNESS: No, sir. 

MR. SOMERS: I move that his testimony be stricken. 

TRIAL EXAMINER: Just a moment. Now, on what facts 
if any did you base your statement that the drivers were 
instructed to go to Mr. Adinolfi's office? 


THE WITNESS: What I just told you. They appeared there. 
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TRIAL EXAMINER: Did you personally yourself see them 
there? 

THE WITNESS: Yes. 

TRIAL EXAMINER: At a time when you were there? 

THE WITNESS: Yes. 

TRIAL: EXAMINER: Did you observe what they were doing 
there -- vou personally? 

THE WITNESS: Yes. 

TRIAL: EXAMINER: All right, so much of the witness’ 
testimony as stating that the company told the drivers to 
go to Mr. Adinolfi's office is stricken. 

MR. SOMERS: Physically stricken from the record? 

TRIAL EXAMINER: No. I think I said this to you gentlemen 
off the record, and I say it on the record. Nothing gets 
physically stricken from this record except by the express 
agreement of all the parties, and I am not asking for that. 
When I say a matter is stricken, that means you have no 
obligation to meet it. It does not for my purposes appear 
in the record, and I will not rely on it. Go ahead. 

Q (By Mr. Marrow) Now, to the best of your recollection, 
Mr. Smith, after you got to Mr. Adinolfi's office, 


would you tell us who was present? I don't mean by that the 


name of every employee, but what groups of employees? 


A Well,---- 
MR. SOMERS: I object on the basis of 10(b). 
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TRIAL EXAMINER: You have a continuing objection to this 
line, Mr. Somers. Go ahead. 


THE WITNESS: The sales force, most of the men were 


there to my recollection. It was a long time ago. There 


were some drivers there also. 
Q (By Mr. Marrow) Any supervisory employees? 
A Yes. Mr. Horowitz was a supervisor at that time. 
He was there. 
MR. SOMERS: Are you using the word supervisor in 
the leaal meaning or as the witness understands it. 
TRIAL EXAMINER: Gentlemen, that's not something this 
witness can answer. Up to this point he has testified 
that Mr. Horowitz, whom he desiaqnates a supervisor, was 
at the meeting. Mr. Horowitz himself has identified 
himself as holding that title. That's as far as we go at 
the present moment. Let's go ahead. 
0 (By Mr. Marrow) What took place at this meeting? 
Would you describe it to the best of your recollection? 
A Well, to the best of my recollection Mr. Adinolfi 
had some kind of a form there incorporating our aroup into 
a union, and we held an election of officers at that meeting. 
MR. MARROW: May I have Charging Party's Exhibit 2? 
(The doaument was handed to Mr. Marrow) 
Q (By Mr. Marrow) Mr. Smith, I show you a second section 


of what has been marked as Charging Party's Exhibit 2 and 
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ask you if you recognize that. 
A Yes, I do. 
0 And could you tell us what that is? 
A You mean this here (indicatina)? 
Q Yes. 
A Well, it was the original Articles of Association 
for the Brescome Distributors Employees Association. 
a) And does vour siaqnature appear thereon? 
A Yes, it does. 
0 Do you recall whether or not this was the Article 
that Mr. Adinolfi prepared when the Association was formed? 
A To the best of my knowledge that is the same Articles 
that he agave us at that time. 
n Now, following the formation of the Association. could 
you tell us briefly what the Association did in the ensuing 
years? | 

MR. SOMERS: Objection. This is a rather broad question. 
What years are we talking about and what kind of things and 
the same objection on the basis of 10(b). 

TRIAL EXAMINER: Can you narrow it? 

MR. MARROW: Yes. I'11 attempt to narrow it. 


Q (By Mr. Marrow) Before I go on, do you recall after 


having examined Charging Party's Exhibit 2 whether Mr. 


Horowitz was present at that first meeting? 


A Yes, he was. 
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(By Mr. Marrow) Do you understand the word responsibility) 

Yes, surely. 

MR. GOMERS: Could I have an explanation of what the 
witness understands? | 

TRIAL EXAMINER: That's cross examination 

MR. SOMERS: It calls for a conclusion of law. 

TRIAL EXAMINER: I'm going to expect General Counsel 
to explore this a little farther. Go ahead. 
Q (By Mr. Marrow) Would you tell us then in some detail 
as you recall what your daily relationship was with Mr. 
Morris Tarre? 
A Well, the accounts that were assigned to me that I had 
to cover daily and I had a sales quota sheet, and I was 
responsible for so many cases being sold in that area: and 
there was advertising material that he to be put up. 

MR. SOMERS: I can't hear the witness with his hand 
at his mouth. 

TRIAL EXAMINER: Would you read back the answer? 

(The last answer was read by the Reporter.) 
MR. SOMERS: I move to strike the answer as being 


unresponsive to the question. 


TRIAL EXAMINER: The witness hasn't finished his answer 


yet. I'm going to let him complete it. 
THE WITNESS: We were also responsible for writing 


up collections in the office in the morning -- any colllections 
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came in from customers and making sure that there 
no overdue accounts. 

TRIAL EXAMINER: Mr. Witness, the question was not 
duties, but your relationship if any to Mr. Sandler 


recall it. 


MR. MARROW: Mr. Tarre. 


TRIAL EXAMINER: Mr. Tarre. 
THE WITNESS: Mr. Tarre was the sales manager, and we 
responsible to him for these activities I outlined. 
TRIAL EXAMINER: Al] right, the motion to strike is 
denied. 
Q (By Mr. Marrow) And did you have occasion to meet 
and discuss these activities that you performed with Mr. 
Tarre? 
A Right. 
0 And when did these meetinas take place? 
A I am in the office every morning, and occasionally we 
would have a meeting on A Friday -- a general meeting of all 
the salesmen which he would conduct. 
Q And did he review your accounts with you? 
A Yes. 
Q Did he ever accompany you in the course of your calling 
on accounts? 
A Yes, he did. 


Q And other than just accompany you, did he perform any 
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activity in connection with these occasions when he went 
with you? 

A Well, he was working with the men to try to help them 
with any problems. 

TRIAL EXAMINER: Mr. Smith, please limit yourself to 
what he did with you, not with anybody else. 

THE WITNESS: When he worked with me he tried to help 
me with any problems I had in the territory. 
Q (By Mr. Marrow) Now, what action if any did he take 
with respect to new accounts? 
A New accounts he would assign. 

MR. SOMERS: Qbjection. It's a conclusion. 

MR. MARROW: I'11 rephrase the question. 

TRIAL EXAMINER: No. Let's find out whether any 
nev’ accounts were ever assigned to this witness and on 
what basis he made that last statement, will you, Mr. Marrow? 
Q (By Mr. Marrow) During the time Mr. Tarre was in the 
employ of the company, were you assigned any new aecounts? 
A Yes. 
Q And by whom were you assigned those accounts? 


A Mr.TArre. 


Q And in what manner did he assign the accounts? How? 


A Well, he received a sheet from the Liquor Commission 
of any potential or new licenses that had been anplied for, 


and if it was in my territory adjacent to some of my accounts, 
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he would call my attention to it and have me call on the 
account. 

n Now, during the same period were any of vour accounts 
ever taken away, if vou recall? 

A That only happened once, and it wasn't when Mr. Tarre 
was there, no. 

0) Would vou tell us when it was? 

A When Mr. Sandler was there. 

Na What happened? 

A Well, there is one outfit that owns seven or eight 
Stores, and I was callina on two of them, and the comnany 
claimed that the owner of the stores wanted to have one 
salesman call on all the accounts. They took the two 
accounts away from me and gave them to a man who covered 
all of them. 


9) What, manner, if you recall, was that done? 


A Well, I was just told. It wasn't only myself. 


Cy whom? 

By Mr. Sandler and Mr. Mervin Lentz. 

Were they together at the time? 

Yes. 
0 Now, with respect to the period of time when Mr. 
Sandler was in the employ of the company, were you ever 
assigned any new accounts? 


A Yes. 
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0) And could you tell us in what manner that was done? 
A Well, there was an account on the sheet they received 
from the Liquor Commission office, and it was in my area, 
and he said “I would like to have you call on this account." 
Q Now. with respect to Mr. Sandler, what was vour 
relationship ona daily basis with him as far as work 
was concerned? ? 
A The same relationship. 

Well, could you tell us? 
A I would come in in the morning, and if I had any 
Droblems, I would talk with him. He would occasionally 
talk with us, and occasionally he would go out in the 


territory with me and call on some of my accounts by 


himself occasionally. And he conducted sales meetings on 


a Friday, usually. 

Q How were the sales meetings conducted? 

A Mr. Sandler would address us and perhaps there would 
be suppliers who would come in and address the group. 

0 And who was present at the sales meetings? 

A All of the salesmen. Sometimes Mervin Lentz would be 
there. Sometimes Sam Lentz would be there. Bernie Sandler 
would always be there or 98 per cent of the time. 

Q Do you know whether or not Mr. Sandler had an 

office at the Brescome Company? 

A No private office. He had a desk right in the sales 
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room in the corner. It's the sales manager's desk. 

Q Now, during the time that Mr. Sandler was in 

the employ of the Company, did you ever have occasion to 
have customers complain with respect to your sales 
functions? 

A Not that I recall. 

Q With respect to the time when Mr. Tarre was in the 
employ of the company, do you recall any cgstomer complaints? 
A Not that I recall. 

0 Now, are you acquainted with the so-called warehouse 
operation at Brescome? 

A Am I acquainted with it? 

Q Yes. 

A In what respect? 

Q Do you know how it functions or how it works? What 
goes on there? Who works there? 

A Well, you have drivers. You have warehousemen. You 
have a shipper. 

Q There is this physically located with relation to the 
main office? 

A Well, that's east of the mah office. The sales room 
is on the western part of the warehouse. The office itself 
is in the middle -- the bookkeeping and the warehouse is 


east of that. 


a) 
Q Have you on occasion gone out to the warehouse to observe 
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what is done there? 

A Not to observe what is done there. I've gone out 
where I had an order that had to be delivered to a 
customer. I've had to go into the warehouse and pick up 
the order. ; 

Q And what classification of employees work in the 
warehouse as far as you know? 

A I don't understand the term "classification" there. 
Q That is, what types? 


A Warehousemen. 


Q Do you know what the drivers do on a daily basis? 
A 


Well, the drivers' duties, they used to go in the 
morning and help load the trucks. They have the night crew 
that puts up the orders at night. The drivers come in in 
the morning and load the trucks and take the load out and 
deliver it. 

Q Do you know if they wear any uniform? 

A Not recently, but it seems as though in the past that 
they did have uniforms. I can't besure of that. 

Q Now, what about the warehousemen? What do they do 

as far as you know? 

A They put up the orders that are transmitted from the 
IBM room. 

Q And they work physically in the warehouse? 


A Right. SATA 


And do they wear any uniforms? 
A I don't recall seeing any warehousemen wearing a uniform. 
Q Do you know of any individual or individuals who have 


charge of the warehouse operations? 


MR. SOMERS: Objection. Objection. What do you mean 


“has charge of"? Would you be more specific? 

MR. MARROW: All riaqht. 

) (By Mr. Marrow) Who, to your knowledge, runs the ware- 
house? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: I'11 take the witness' answer to this 
subject to some clarification of what he understands by 
"runs." Go ahead. 

THE WITNESS: Well, up until a short time ago there 
was a fellow named Joe Geraci who was known as the shipping 
clerk. 

Q (By Mr. Marrow) And what were his duties and 
responsibilities as you observed them? 

A His duties -were to coordinate the loads and see 
that they were all put up properly and routed correctly 
and have the merchandise delivered. 

MR. SOMERS: I am going to object to this line of 
questioning. Mr. Geraci's name has not come up in the 
complaint, and I don't see the relevance of it. 

TRIAL EXAMINER: It appears to me, Mr. Somers, that the 
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question goes to the issue of appropriate unit. It's on 
that basis that I accepted it. 

MR. SOMERS: We'll stipulate that he should be in the 
unit. 

MR. MARROW: What unit? : 

TRIAL EXAMINER: Genvileneek enough of that bantering. 
I'll take evidence as to what goes on in the warehouse 
and among the drivers and who are the supervisors of those 
groups. 

Let's continue. 

Do you know what type of clothing Mr. Geraci wears? 


He usually wore work clothing. 


Q What type of clothing do the salesmen usually wear? 
A 


Business suits. 
Q And how do the salesmen normally get from their 
place of employment to their various accounts? 
A They have their own cars. 
Q And do you operate your own car at your expense? 
A Correct. 
Q Do you know, Mr. Smith, what method the drivers and 
warehousemen are paid? 
A I have no idea. 
0 Do you know if there are time clocks out in the warehouse? 
A There is a time clock out in the hal entering the 


warehouse. k 
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Are you required to punch a time clock? 
No. 
Do you know whether the drivers and warehousemen are? 
I've seen them do it. 
Q Do you know the hours of operation at the warehouse? 
The normal hours of operation? 
A Well, they have a night crew that comes in arcund 
six o'clock or shortly thereafter. It works all night 
putting up. split orders -- split cases orders and then the 
drivers come in in the morning, and they load the trucks 
with these orders that are all assembled. 
Q Do you know what their hours of work are? 
A I don't think there is any set hours. I'm not sure 
on this. 
Q What are your normal hours of employment? Do you have 
any? 
A I have no set hours either. 
Q Are you acquainted with an organization called the 
Distillery, Rectifying, Wine and Allied Workers Union of 
America? 
A Yes, I am. 
Q When did you first become acquainted with that organization? 


A I first attended a meeting sometime last spring -- sometim 


in April I would say. 


Q Do you recall where that was? 
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It was held at the Chinese Hitching Post in Newington. 
Could you tell us who was present? 


Mr. Canton was there. Mr. Frank Farrell. 


Q Who is Mr. Farrell? 
A 


Mr. Farrell is a salesman for another wholesale 
house in the area. Then there was Mcenroe, Kowalzcyk, Joe 
Leahy, Al Paul and myself. 
Q And could you tell us as best you can recall what 
happened at that Chinese Hitching Post? 
A There was quite a discussion about what the International 
Union was all about, and in trying to find some answers as 
to what they represented, commissions, conditions, and we 
had quite a discussion back and forth on it. 
fo) And do you recall anything else that occurred at that 
first meeting? | 
A Well, all the men there signed an authorization card 
authorizing the Union to represent them from that point on. 
MR. SOMERS: Objection. Conclusion of the witness. May 
he be specific? 
TRIAL EXAMINER: Mr. Marrow, will you pursue this, and 
I want to know the basis of the witness' knowledge for that 
statement. 
Q (By Mr. Marrow) What did you observe with respect to 
the authorization cards? 


A I read the card, and it said "I hereby wish to have 
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the International Distillery Workers represent me," and I 
signed it. 
Q Did you observe anyone else signina a card? 


Yes, I did. 


Who else did you physically observe signing a card at 


time at the first meeting? 


The other men present. McEnroe, Kowalzcyk, Shea and 


And what happened to the cards after that? 
TRIAL EXAMINER: Let me rule on the motion. 
MR. MARROW: I beq your pardon? 
TRIAL EXAMINER: I want to rule on the motion. 
motion to strike is denied. 
0 (By Mr. Marrow) Do you recall what happened to the cards 
after that? 
A Mr. Canton took the cards. 
Q Now, following that, did you attend any further meetings 
of the Distillery Workers Union? 
A Yes. We had a meeting a couple of weeks after that. 
Q And can you fix a date about when that was and where 
it was? 
A It would be around the last week of April or the first 
part of May. 
Q Where was that meeting held? 
A That was held in the Volunteer Fire Company in East 


Hartford. 
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Q Do you recall who was present at that meeting? 
A All the original men were there -- the five I named, 
and I think Mr. Goldman and Mr. Doitch attended the 
second meeting. 
Q Was anyone there from the Union? 
A Mr. Ralph Canton was there also. 
0 What is your best recollection as to what took place 
at that second meeting? 
A Again, we discussed the machinerv for getting some 
protection and seeing how many men were interested in 
signing up with the Distillery Workers Union. 

MR. SOMERS: Could we have definite testimony here? 
We're getting general. This was discussed: and that was 
discussed. 


TRIAL EXAMINER: Continue. 


Q (By Mr. Marrow) Can you tell us what else occurred 


at that meeting if you recall? 
MR. SOMERS: The same objection. 
TRIAL EXAMINER: Well, I thought this question went 
to your objection, Mr. Somers. The question to the witness 
is what was said at the meeting. 
MR. SOMERS: I don't believe that was the question 
that the counsel just asked. 
TRIAL EXAMINER: Find the question and read it back please 


(The pending question was read by the Reporter.) 
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TRIAL EXAMINER: Mr. Witness, with respect to this 
second meeting you had at the Firehouse, will you tell 
me in your own words as nearly as you can recall what was 
said and who said it? You're not expected to remember 
word for word to the extent that you don't remember who 
said what or not. You're not required to say that, but I 
want to be the judge of the best that you know. 

THE WITNESS: Well, I would say there was a general 
rehash of the conversation of the previous meeting. 

MR. SOMERS: Same objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: And the two new men who were there asked 
the same questions as before. Those were answered, and the 
discussion took place about what other members of the 
Brescome Sales force that we thought might be interested 
in lining up with us. 

TRIAL EXAMINER: Mr. Somers? 


MR. SOMERS: I move that the answer be stricken as 


not responsive. We're still getting general testimony. 


We haven't got anything specific even as to his recollection 
as to what in substance was said. 

TRIAL EXAMINER: That's overruled. The matters you're 
talking about are subject to cross examination. Have you 
now stated everything you presently remember happened at 


that meeting? 
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THE WITNESS: I can't remember anythina more specific. 

TRIAL EXAMINER: Go ahead. 

MR. SOMERS: Mr. Examiner, he didn't answer your 
question as to who said what at that meeting. 

MR. MARROW: The Examiner has ruled on the question 
of responsiveness and how it is to be handled. 

TRIAL EXAMINER: Gentlemen, witnesses. are human beings, 
and when asked questions, they testify, I am bound to assume, 
to the best of their ability and knowledge. To the extent 
their answers don't satisfy me, then that aoes to the 
weight I will give their testimony eventually. To the 
extent that any other party wishes to clarify, probe or 
elucidate whatever the witness has testified to, that's 
a question for cross examination. The witness’ present 
testimony is proper and admissible, and I have so ruled. 

Now, let's go on. 

Well, there is one thina that I don't remember the 
witness testifying to that he ought to, and that is when 
this occurred. 

MR. ADINOLFI: I think he has testified that it was 
in the latter part of April and the first part of May. 

TRIAL EXAMINER: The second meetina? 

THE WITNESS: Around the end of April or the first 


part of May. 


TRIAL EXAMINER: I'm sorry. I missed that. Go ahead. 
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() (By Mr. Marrow) Can yoa recall anything else that took 
place at: this meeting, Mr. Smith, other than what you've 
told us? 
A No, I don't right now. 
a) Do you recall whether or not authroization cards were 
passed out at that meeting? 
A I don't reaall any at that meeting. I know there were 
at the subsequent meeting, but I don't think it was that 
meetina. I may be wrona. 
0 Did you attend any meeting of the Distillery Workers 
after this meeting that you have just related? 
A Yes. There was another meeting held after that in 
the Volunteer Fire Company. 
Q Can you fix the date as to when that meeting took place? 
A That would be around the end of May sometime. 
Q And do you recall who was present at that meeting? 
Other than yourself. 
A I think the same group that I mentioned were there 
plus Mr. Cohen attended that meeting. Mr. Gasiorek. 
Qq Anyone else that you recall? 
A To the best of my knowledge, no. 


Q I beg your pardon? 


A To the best of my knowledge those were the people who 


attended. 


Q Now, could you tell us what took place at that meeting? 


JA-473 


There again, it was a general discussion. 

MR. SOMERS: Objection. Same objection. 

MR. MARROW: He hasn't even finished his answer. JI 
think it's only fair to see what the response will be. 

TRIAL EXAMINER: Mr, Witness, if this is the best of 
your recollection, I'l] receive it, but if you're summarizing 
facts, you don't assist me. In other words, if all you 
remember was there was a general discussion, but you 
remember no details of that discussion, you may so testify; 
but insofar as you remember the details, I want the details. 

Continue, Mr. Marrow. : 

Q (By Mr. Marrow) Can you describe for us in any detail 
what took place at this third meeting? : 

A Well, we discussed how best to promote the Union -- 

our entering the Union and how you line up the men that were 
interested and what men we thought would be interested, and 
Mr. Canton then went over details of his operation from 


the Union's standpoint. 


0 Do you recall what he said in that regard? 


A I can't recall. 
Q Do you remember anything else that occurred at that 
meeting? ! 
A I think that may have been the meet ing---- 
MR. SOMERS: I can't hear the witness. 


THE WITNESS: No. I don't recall anything further. 
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Q (By Mr. Marrow) Did anything occur with respect to 
authorization cards at that meeting? 
MR. SOMERS: Will counsel please stop classifying 
these as authorization cards? I don't think it has been 
established exactly what these cards are in fact. 
TRIAL! EXAMINER: Will General Counsel show the witness 
a sample card you're talking about? 
MR. MARROW: I would like to have this marked as 
General Counsel's Exhibit 6 for identification. ) 
(The document above-referred to 
was marked General Counsel's Exhtbt} 
No. 6 for identification.) 
'(The document was handed to the parties.) 

Q (By Mr. Marrow) Mr. Smith, I show you what has been 

marked As ‘General Counsel's Exhibit 6 for identification 

and ask you if you recognize that. 

A Yes, I do. 

Q Would you tell us what that is? 


A Well, it's an authorization card authorizing the 


Distillery Workers Union to represent me. 


Q Is that your name and signature? 

A That's correct. 

Q Could you tell us when that was signed and where? 

A That was signed June 3rd, and that was signed in the 
Volunteer Firehouse in East Hartford. 


Q Now, was that another meeting other than the one you 
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were relating prior to this? 
A That's correct. 
Q That would have been the fourth meeting of the group? 


A That's correct. 


0 Do you recall who was present at that meeting? 


A Well, there were ten men altogether represented at 
that meeting. Do you want me to name them? 
Q If you could. 
A Well, there was Goldman, Leahy, Al Paul, Smith, 
McEnroe, Howalzcyk, Cohen, Doitch, Gasiorek and Shea. 
Is that ten? 
Q Was anyone else present from the Union at that time? 
A Mr. Canton was there, and we all sianed authroization 
cards at that meeting. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: I'11 hold that in suspense subject 
to General Counsel showing the basis of the witness’ knowledge. 
b) (By Mr. Marrow) Could you tell us as’ best you recall 
from the outset of the meeting what took place -- how the 
meeting started and what haopened thereafter? 
A Well, we decided we had enough men to: go ahead with the 
organization, and Mr. Canton discussed about the procedure 
that we would have to go through. He would ask for consent 
of Management for union representation for us,.and as I 


understood it---- 


MR. SOMERS: I can't hear the witness. 

THE WITNESS: Mr. Canton would ask for consent of 
the union representing the employees; and then if there 
wasn't consent, there would be a demand letter sent to the 
Company. And it was also discussed at that time one more 
man, Mr. Maynard. They didn't want to bother him to attend 
the meetings because he had a heart condition, and they 
were thinking of his physical well being, so someone 
asked me about it, and I said, "I'll see if he was interested. 
It was the next day after that meeting that I talked to 
him about it, and he was in favor of it, and he signed one 
of the authorization cards. 

MR. MARROW: I would like to have this marked as 
General Counsel's Exhibit 7. 

TRIAL EXAMINER: Before you do that, Mr. Marrow, I 
have under consideration a motion to strike the witness’ 
testimony that every person at that meeting signed a card, 
and the witness still hasn't testified to any personal 
knowledge of that. 

Q (By Mr. Marrow) With respect to the meeting that you 
were describing, after Mr. Canton related the methods that 
he might use, did anything else take place? 

MR. SOMERS: Objection. 


TRIAL EXAMINER: That's overruled. 


THE WITNESS: I can't recall anything specific. 
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(By Mr. Marrow) Did you sign that authorization card 


at that meeting? 


A 


Yes. 


MR. SOMERS: Objection. The same thing. He is 


characterizina the card. 


TRIAL EXAMINER: The witness has so testified. 


Overruled. 


(By Mr. Marrow) How did you get the card? 

Mr. Canton gave the card. 

He passed them out to everyone? 

He passed them to everyone in the root 

What did you observe with respect to the card? 


All the men took the card and they signed it. The 


whole group was there. They came to the table and signed 


the card. 


Q 


Did you physically see anyone else sign the card 


identical to the one in front of you? 


A 


Q 
A 
Q 
A 


Yes. 

Can you tell us who? 

Al Paul for one. 

Anyone else? 

I saw others, but I can't recall the names right now. 
And then what happened with respect to the cards? 

Mr. Canton took all the cards. | 


And did anything else occur at that meeting? 
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A There was further discussion about the next moves 
that would take place. That's all. About the company 
receiving a notice, and it would be published in the office. 
It would be put up in the billboard in the office, the notice 
to that effect. 

MR. SOMERS: Could I have the answer read back? 

(The last answer was read by the Reporter.) 

MR. SOMERS: I would like to object. It's vague. 
What office are we talking about? What notice? 

MR. MARROW: I'11 attempt to clarify this. 
Q (By Mr. Marrow) Can you tell if Mr. Canton was any 
more specific about the notice and what it was and where 
it would be posted? 
A Well, it called for an election to be held in the 
employees, and this was the understanding at the time, that 
a notice would be posted of an election -- a forthcoming 
election to be held. 
Q Now, did this follow Mr. Canton's explanation with 
respect to the procedure that he was going to follow? 
A That's right. 
Q And could you clarify for the record and for myself 
just exactly the steps that he told you he would follow 


at that time at that meeting? 


MR. SOMERS: Objection. This has been asked and 


answered by the witness. 
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TRIAL EXAMINER: Overruled. 
MR. SOMERS: Is he trying to ampeachinais own witness? 
TRIAL EXAMINER: All right, gentlemen, the objection 
is overruled. 
) (By Mr. Marrow) Do you understand the question? 
A No, I don't. | 
Q Recollecting your thoughts with reenact to what took 
Dlace at this meeting, could you tell us now exactly or 
as best you can recall, what Mr. Canton said he would 
do as far as procedures or procedurally? 
A Well, the demand letter would be sent. 
0 Would be sent to whom? 
A _ Sent to the company, and if they didn't accede to 
that, then steps would be taken to hold Sniieiecesons 
0 And what did he say in that connection, if you recall? 
A Well, then the election would be held and supervised 
by the NLRB. 
Q Is that when he described that a notice would be sent 
to the Employer? 
MR. SOMERS: Objection. Leading the witness. 
TRIAL EXAMINER: Sustained. 
Q (By Mr. Marrow) Did he say anything with respect to 
a notice? : 


A Yes. At that time he said a notice would.be posted 


if an election were to be held, a notice would be posted 
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in the office notifying all the employees. 

0 Now, you testified that following this meeting you 
had some conversation with Mr. Baynard with respect to a 
card identical to the one before you, is that correct? 

TRIAL EXAMINER: You're leaving the meeting now? 

MR. MARROW: For the moment. 

TRIAL EXAMINER: All right, I'm going to deny the motion 
to strike the witness' testimony that all the employees 
Signed cards at that meeting, but in doing so, Mr. Marrow, 
I want to make it clear that if you adduce no other proof, 
I may accord that very little weight. 

MR. MARROW: Through this witness or other witnesses? 

TRIAL EXAMINER: Before this hearing ends. 


MR. MARROW: All right. 


Q (By Mr. Marrow) Now, you testified, to repeat, that 


ou had some conversation with Mr. Leo Maynard following 
this meeting? 
Uh huh. 
Q When did that take place? 
A I would say it was the next morning to the best of my 
recollection. 
Q Where did that take place? 
A Outside a coffee shop on Maple Avenue in Hartford. 
Was anyone else present? 
No. 


Tell us what took place? 
JA-481 


He was sitting in his car, and I got into his car 
with him, and I explained'to him the developments thus 
far, and I asked him if he would be interested in going 
along with the proposition, and he said yes, and he signed 
the authorization card. ' 
MR. SOMERS: Same objection. He explained. Mr. Trial 
Examiner, could you instruct him to say what was said? 
TRIAL EXAMINER: Mr. Marrow, develop this. 
Q (By Mr. Marrow) Tell us as best you can recall the 
conversation between yourself and Mr. Maynard -- who said 
what. ; 
A I explained to Mr. Maynard that the salesmen were being 
organized or organizing themselves to join the Distillery 
Workers Union and that the majority of =i had already 
Signed authorization cards, and I-explained the benefits 
that the Distillery Workers Union peccenred and the protection 
they afford, and he was very much interested, and he signed 
the authorization card. 
MR. MARROW: I would like to have this marked as 
General Counsel's Exhibit number 7 for identification. 
(The pool eo ee nove narersed to 
was marked General Counsel's Exhtbt 
No. 7? for tdentifticatton.) 


Q (By Mr. Marrow) Mr. Smith, I show you what has been 


marked General Counsel's Exhibit 7 for identification and 


ask if you recognize that. 
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A Yes, I do. 
Q Is that the card that Mr. Maynard signed in your 
presense? 
A Yes. That's correct. 

MR. MARROW: I'm offering at this time General Counsel's 
Exhibits 6 and 7 for identification in evidence. 

TRIAL EXAMINER: Is there any objection? 

MR. ADINOLFI: TI have no objection. 

MR. SOMERS: I would like to take voir dire. 

TRIAL EXAMINER: Yes. 


VOIR DIRE EXAMINATION 


Q (By Mr. Somers) Mr. Smith, looking at General 


Counsel's exhibit 6 for identification, what is the date upon 
this card? 

: June 3, '67. 

0 I see. Now, when you stated that the following morning 
ou went to see Leo Maynard, was that correct? 

A To the best of my knowledge. 

0 What is the date on Mr. Maynard's card? 

A June 6th. 

MR. SOMERS: Thank you. I have no objection to Mr. 
Smith's card, but I am going to object on Mr. Maynard's card 
on the basis there must be another card with a proper date 
on it. 


TRIAL EXAMINER: Mr. Marrow? Do you want to proceed 
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with respect to this matter before I rule? 


DIRECT EXAMINATION, Resumed 
a (By Mr. Marrow) Having examined the card, Mr. Smith, 
and on the basis fo what counsel for the Resnondent has 
asked you, is it possible that when you met the followina 
morning, you meant the following day? 
A This meeting was on a Friday miaht. It was the followina 
Monday morning when I saw him that he signed the card when 
we went for coffee. 
0 The next working day? 

That's right. 

MR. MARROW: I renew my offer of General Counsel's Exhibit 
6 and 7 for identification. 

MR. SOMERS: June 6th happens to be on a Tuesday 
according to my calendar. 

MR. FEINGOLD: And the 3rd is on a Saturday. 

MR. CHANDLER: He said Friday and Mondy . 

MR. SOMERS: I still don't think any basis has been 
given for entering it. If it was signed on a Monday, this 
is not the card. 

Q (By Mr. Marrow) Did Mr. Maynard sign more than one 
card in your presence? 

A No, sir. 

Q Is it your best recollection that the date that appears 


on that card is the date that Mr. Maynard signed it? 


JA-484 


511 


TRIAL EXAMINER: Just a moment. I won't nermit that. 

MR. SOMERS: Why doesn't he bring Mr. Maynard in to 
testify as to his own card? 

TRIAL EXAMINER: Mr. Smith, take a look at General 
Counsel's exhibit 7 for identification please. Will you 
take it in your hand? 

MR. ADINOLFI: Mr. Examiner, may I aqdress the Court? 

TRIAL EXAMINER: Please do. 

MR. ADINOLFI: General Counsel has said he intends to 
brina Mr. Maynard in to introduce the card. Wouldn't 
it be the simples manner to put it in in that fashion? 

MR. MARROW: That isn't what I said. 

TRIAL EXAMINER: Mr. Adinolfi, I think I said this 
before at this hearing. If I haven't, I have said it in 
a number of hearings. Many counsel do things in ways that 
I wouldn't do them, but I have to pass on them as they offer 
them to me, and whether it's an awkward way to do it or 
the wight way. 

MR. ADINOLFI: I was just tryina to be helpful. 

TRIAL EXAMINER: Mr. Witness, have you had a chance 
to examine that? 

THE WITNESS: Yes. 


TRIAL EXAMINER: Whose handwriting is on that card? 


Is your handwriting on the card? 


THE WITNESS: Not at all. 
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TRIAL EXAMINER: Do you recognize the sianature? 
THE WITNESS: I recognize the signature of Leo Maynard. 
TRIAL EXAMINER: On the card that was handed to you, 


was Leo Maynard's signature on that? 


THE WITNESS: There was no signature on the card that 


I gave to him. 

TRIAL EXAMINER: When he gave it back to you. 

THE WITNESS: When he gave it back to me, it was 
sianed. | 

TRIAL EXAMINER: Would you tell me shecher or not the 
card that was returned to you had all of the spaces filled 
in? 

THE WITNESS: As far as the printing is concerned, I 
can't be sure, but this side of the card he Signed with his 
name and his address. 

TRIAL EXAMINER: When you said "this side," you're 
talking about the right-hand side? 

THE WITNESS: The right-hand side. Right. 

TRIAL EXAMINER: What about the date? Was that filled 
in when it was returned to you? 

THE WITNESS: The date was filled in, right. 

MR. SOMERS: I would like to take it on voir dire. 

TRIAL EXAMINER: Yes. Go ahead. 

VOIR DIRE EXAMINATION 


(By Mr. Somers) Mr.-Smith, how many times have you seen 
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Leo Maynard's handwriting? 
A Many times. 

Have you ever seen him write his name? 

Yes, I have. 

Have you ever seen his name written out? 

A Yes. 

0 On what occasions would you have to see his name 
written out? 

A Well, he has been a friend of mine for many years, and 
he has been to my house many times. He has given us 

gifts with a little card enclosed that he has siaqned. 

0 Is that the only occaston upon which you have seen his 
signature? 

MR. FEINGOLD: I'm going to object to it. He has 
testified there are many oocasions when he saw his signature 
or at least several. 

TRIAL EXAMINER: No. The question, although I missed 
the exact wording, is whether or not there were any other 
occasions on which the witness has had an opportunity to 
see. 

MR. FEINGOLD: May we have that question read back as 
Mr. Somers stated it? 


TRIAL EXAMINER: Read the question. 


(The pending question was read by the. Reporter.) 


TRIAL EXAMINER: Can: you answer that? 
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THE WITNESS: I did. I explained that! this man was a 
personal friend of mine for many years. Newerons opportunities 
where he sent cards to us or given gifts to my dauahter and 
put a note in it with his siqnature on it. 

TRIAL EXAMINER: Mr. Somers? 

THE WITNESS: Besides seeina his name +9 collection 
sheets in the office. 

TRIAL EXAMINER: Mr. Somers? 
Q (By Mr. Somers) How would you see Mr. Maynard's 
collection sheets? 
A Talking to him in the office. He is writina up his 
collections. He signs his name up at the top. 

MR. SOMERS: Nothing further. I still object to 
putting in this card. 

TRIAL EXAMINER: Would you give me the basis for your 
objection? 


MR. SOMERS: I don't believe this man i's qualified as 


a handwriting expert to recognize the writing of Mr. Maynard, 


and secondly on the basis of the problem in identifyina the 
date on which the card was filled out. 

TRIAL EXAMINER: Well, I think that he has given us 
sufficient basis for the receipt of this card, and I would 
like to give you my reasons. 

The witness has identified a card or he has testified 
that a card of the character identified here as General 
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Counsel's Exhibit 7 was handed to him signed. He has 
also testified that it was handed to him in a period or on 
a date about the fourth to the sixth of June. 

Now, on the basis of that testimony, I feel that I must 
receive the cards, that it has been sufficiently identified 
to be received, but like all other evidence, it is 
Subject to attack if you gentlemen care to do so, but I 
think I have got a sufficient basis for its receipt, and I 
must receive it then. 

General Counsel's Exhibits 6 and 7 are received. 

(The documents above-referred to, 
heretofore marked General Counsel's 


Exhibits Nos. 6 & 7, were recetved 
tn evidence.) 


DIRECT EXAMINATION, Resumed 
Q (By Mr. Marrow) Now, Mr. Smith, I show you what has 
previously been marked Charging Party's Exhibit 3 and ask 
if you recognize that. 
A Yes, I do. 
0 And can you tell us what that purports to be? 
A Well, it was one of the meetings -- I don't recall 
which one -- that some question came up about whether we 
would be in order in belonging to this Company Union and 


trying to affiliate with the International Union; and 


someone suggested that all of us at the time draw up this 


Statement and sign it to clearly state that we wanted this 
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representation rather than the Company Union. That was 


the purpose of it. 


Q 


A 


Can you tell us approximately when that took place? 


Gee, I don't recall. Approximately I would say 


the second meeting perhaps. 


0 


And can you tell us in what manner it was drawn up 


and how itwas signed as you observed it? 


A 


A 


I don't know quite what you mean. 
Who prepared the original? 


It looks as though it's in my handwriting, the 


printing at the top. 


0) 
A 
Q 
A 


0 


Do you recall printing it yourself? 

Yes. 

Do you recognize your signature thereon? 
Yes, I do. 


And were any of the other signatures that appear 


thereon signed in your vresence? 


MR. SOMERS: I would like to object before this is 


answered. You mean signed in his presence or that he saw 


sianed? 


MR. MARROW: That he saw signed. 
THE WITNESS: They were signed in my presence. 
(By Mr. Marrow) All of the signatures that appear on there@ 


Yes. 


TRIAL EXAMINER: They were signed by the people whose 
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names appear thereon? 

THE WITNESS: That's correct. 

MR. SOMERS: I would like to object. This is a conclusion 
We don't have any evidence that this man saw the People sign 
or that he saw each one Sign. 

TRIAL EXAMINER: Gentlemen, as I have told you earlier 
this afternoon, maybe it's because I don't feel well this 
afternoon that I seem to be hitting out. If I've been 
difficult with you, I apologize. That's attributed to the 
way I feel. 

It seems to me that the witness just said these 
Signatures were affixed to this document by the people whose 
names appear thereon in his Presence. Now, aren't we 
splitting hairs? 

MR. SOMERS: I don't think we are. I can be in this 
room, and ten people in the corner are doing something, and 
I don't see them doing it, but it's in my presence. 

TRIAL EXAMINER: Let's clear it up. That is a good 


point there. 


Q (By Mr. Marrow) Examining Charging Party's Exhibit 3, 


would you describe for us Physiclaly, if you recall, how that 
document was composed and signed? 

A Well, we were all in the room there, and---- 

(a) This was where? 


A This was in the Volunteer Firehouse in East Hartford. 
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There is a round table, and we were sitting around it, 
and someone suggested this would be a aod idea. I drew 
up the thing because that is my printing at the top. It 
was passed around, and each man Sianed it. More than that, 
I can't tell you. 
TRIAL EXAMINER: What happened to it after that? 
THE WITNESS: Mr. Canton took it at that point. 
TRIAL EXAMINER: All right, proceed. 
a) (By Mr. Marrow) Now. at some time, Mr. Smith, following 
the meeting of June third, did you have occasion to discuss 
the distillery workers Union with anyone in the Management of 
the Company? 
A I can't remember the exact sequence of events; but 
to the best of my knowledae, after we had been informed -- 


or the Company had been informed about the Union activities -- 


I was called into the office by Mr. Mervin Lentz and Stanley 


Goldstein. 
Can you fix the date approximately as to when that 
Place with respect say to the meeting of June third? 
Oh, I would say it was a week or ten davs after that. 
And where did this take place? 
In the office of Brescome Distributors. 
Whose office? 


Mr. Sam Lentz' office. 
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) And was anyone else there besides Mr. Goldstein, Mervin 
Lentz, and yourself? 
A No. 
a Could you give us your best recollection as to what happened 
and what was said? 
A Mervin pointed out the advantages of the Company union, 
beina able to work closely with the Comvany and all the 
Company had done in relation to promoting the salesmen: 
and Stanley concurred with this conversation, and there 
was also a remark made about the International Union woud 
not allow the pension fund to be run the way it was at 
present, and that would be about he gist of the conversation. 
] Did you say anythina at this meeting? 
A I don't recall. 

Were you asked any questions? 

No. 

MR. ADINOLFI: Mr. Examiner, it's apparent that this 
witness is not going to be finished this evening. I was 
wondering if I could respectfully move that we terminate 
at this time. 

TRIAL EXAMINER: Just one moment please. Off the 
record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. Let the record show that 

all the parties have agreed that this is a good breaking 


point and that we should adjourn, the Trial Examiner first 


| JA-493 


525 


could you relate for us what you recall as having taken 
place at that meeting? 
MR. SOMERS: Objection. I think the record is clear. 


If you want the record read back on this issue, go ahead. 


TRIAL EXAMINER: Do the parties wish the last question 


and answer read? 

MR. SOMERS: I would like it. 

TRIAL EXAMINER: Will the Reporter read the last two 
questions and answers from yesterday please? 

((The questions and answers were read by the Reporter. ) 

Q (By Mr. Marrow) Having heard the Reporter read back 
your testimony of yesterday, do you recall anything else 
that occurred at the meeting that you have not told us? 
A No. 
Q Was there any discussion with regard to: your accounts 
and figures? 
A No. 
Q Prior to the meeting did you receive any communication 
from the Distillery Workers as to what action if any they 
had taken following the June 3rd meeting? 
A Well, Mr. Canton told us that a letter had been sent 
to the company. 
Q And how was that communicated to you? 
A (No response.) 


Q How did you learn of that? How did you learn what 
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Mr. Canton had done? Did you receive any correspondence? 

A Yes. I received a letter in the mail apprising me of 

the fact that the letter had been sent to the company. 

MR. MARROW: I would like to have this marked as 

General Counsel's Exhibit. 8 for identification. 
(The document above-referred to 
was marked General Counsel's Exhibit 
No. 8 for identification.) ; 


MR. SOMERS: I would like to examine the document. 


(The document was handed to the parties.) 


Q (By Mr. Marrow) Now, Mr. Smith, I show you what has 
been marked as General Counsel's Exhibit 8 for identification 
and ask if you recognize that. 

A Yes, I do. 

Q Do you recall whether or not you receive a copy of that? 


Yes, I did. 


The identical letter? 


Yes. 

MR. MARROW: I would like to offer in evidence this 
letter as General Counsel's Exhibit 8. 

MR. SOMERS: I would like to object on the basis -- 
first, I would Tike to know what the purpose of putting the 
letter in is. I believe the contents are merely hearsay. 

MR. MARROW: Well, I think there has been testimony 
by this witness that he understood or knew what the Union had 


done with respect to the filing of the petition and other 
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matters relative to the representation case, and I think 
there is some evidence of the communication to him as to 
what the Union had done. As to what probative weight it 
may have, I believe there may be some question. 

TRIAL EXAMINER: Gentlemen, just to make it clear, 
there has been testimony by at least two witnesses concerning 
Statements of the procedures the Union intended to follow 
in this matter. Does that relate to that Issue? 

MR. MARROW: In part, yes, sir. 

TRIAL EXAMINER: All right, I think it's admissible on 
that basis. 

MR. SOMERS: This is merely a statement from the Union 
to the employees that certain procedures were followed. 
This is strictly hearsay. 

TRIAL EXAMINER: No. I don't think it's necessarily 
hearsay. I haven't read the letter, so I can't tell, but 
you might term it also self-serving. Nevertheless, I 
think it's admissible. Your arguments do possibly go to 
its weight, but do you have any other objection to it? 


MR. SOMERS: No other objection. 


MR. ADINOLFI: Well, I would object to the receipt of 


this letter if the purpose is beyond proof that he merely 
received the letter. Any statements contained in the letter 
should not be looked upon as having any probative value 
whatsoever. I notice that the letter is written by Mr. 


Canton, who has been present during all these proceedings, 
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and there’ is no opportunity to cross examine on this letter 
if it goes in as a general exhibit without being limited 
to the fact that Mr. Smith received this letter. If there 


is any intention of proving the facts contained in the 


letter as facts, I object. 


TRIAL EXAMINER: I think the objection is good to this 
point, and I'l] agree with it, that the letter, if received, 
would be received only as a document which was received by 
this witness containing certain words and information on it. 
I'm not sure, and I am not holding one way or another whether 
it has been properly identified as a letter sent by Mr. 
Canton. 

MR. MARROW: I assume by your ruling that I am not 
foreclosed at a later point in the hearing from having 
Mr. Canton, who is the originator of the letter, testify 
as to its origination and the contents. 

TRIAL EXAMINER: All right, with the qualification I 
made that the letter is received as a document which was 
physically received by the witness, I am receiving it for 
the words and phrases that are contained on it, not necessaril 
for the truth of the contents. It is received. 

(The document above-referred to, 
heretofore marked General Counsel 's 


Exhibit No. 8, was received in 
evidence.) 


(By Mr. Marrow) Now, Mr. Smith, with respect to the 
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meeting that you have described between yourself, Mervin 
Lentz and Stanley Goldstein, did you have occasion following 
that to attend any meetings of the Association? 

A Well, a short time after we were notified to appear at 
Attorney Adinolfi's office for a meeting. - 
Q Can you fix the Batelnnen that took place? 
A I don't know exactly. To the best of my recollection 
it was about a week or ten days later. 
Q Now, can you tell the Hearing Officer what way you were 
notified to attend that meeting? 
A To the best of my knowledge I received a note in my 
box or it may have been told to us by Al Paul, who is the 
President of the Association. I think that was actually 
how it happened at this time. 
Q Now, prior to Mr. Paul.telling you of the meeting, 
did you hear any other discussion or conversation with 
respect to that meeting? 

MR. ADINOLFI: Objection. 

TRIAL EXAMINER: I‘11 take a yes or no. 

THE WITNESS: Yes. 

TRIAL EXAMINER: I overrule your objection. 
All right, go ahead. 
Q (By Mr. Marrow) Would you tell us where, when and what 


you heard? 


TRIAL EXAMINER: Before I get into that, what was the 
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basis for your objection? 

MR. ADINOLFI: There is no proper foundation for this. 
There is no identification of who spoke with him, whether 
or not he was associated with the Association or not. 

TRIAL EXAMINER: That was my thought. Before I hear 
the witness tell about this, I want to know the circumstances 
with whom he talked. If we're going to end up with a 
casual conversation with one of the average employees, 
then there is no need for me to take it. 

MR. MARROW: My question, of course, is preliminary, 
and I intend to elaborate in more detail. 

TRIAL EXAMINER: All right, proceed. 

Q (By Mr. Marrow) Tell us what you heard prior to attending 
the meeting. Where---- ; 

MR. SOMERS: I object. 

MR. MARROW: May I finish? 

(By Mr. Marrow) Where and withwhom? 

MR. ADINOLFI: Objection. 

TRIAL EXAMINER: I'm overruling that. The question is 
with respect to this conversation to which your attention 
has been directed. Can you tell us the circumstances -- 
not the content -- the circumstances, with whom you had 
the conversation and where it was and approximately when 


it coccurred. 


THE WITNESS: Well, one morning Leo Maynard came to me 
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and said he had been asked by management to call a meeting 
at Mr. Adinolfi's office, and he was a little upset about 
it, and I told him, I said, "You have nothing to do with it 
because you're not an officer of the lgsoctasiouls I directed 
him to Al Paul, and Al Paul, as the President of the Association, 
thereupon notified everybody that we had G go to a meeting 
at Mr. Adinolfi's office. 
TRIAL EXAMINER: Is that what you mene getting at, 
Mr. Marrow? : 
MR. MARROW: Yes, sir. 
MR. ADINOLFI: Of course I object to that and ask that 
it be stricken. 
TRIAL EXAMINER: Do you intend, Mr. Marrow, to connect 
up Mr. Maynard and Respondent? Otherwise, this is hearsay. 
MR. MARROW: Yes, sir. : 
TRIAL EXAMINER: You do intend to connect it up? 


MR. MARROW: Yes. 


TRIAL EXAMINER: All right. I overrule the objection 


on that basis. 

MR. SOMERS: Subject to the fact that it will be connectef 
up? | 

TRIAL EXAMINER: Yes. If it isn't connected up, 1°11 
consider the hearsay as not binding on Respondent. 

MR. ADINOLFI: It's admitted subject to connection? 


TRIAL EXAMINER: That's right. 
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MR. ADINOLFI: Thank you. 
(By Mr. Marrow) Tell us what Mr. Maynard said to you. 
MR. ADINOLFI: If I may request a little more certainty 
as to when, where and who was present before we get into 
the conversation? 
MR. MARROW: All right. 
Q (By Mr. Marrow) Would you tell us to the best of your 
recotiection when this conversation took place? 
A Well, it took place one morning in the sales office. 
I can't fix the exact date, but it was a week or ten days 
after the meeting with Mervin and Stanley. 
Q Where! were you physically at the time? 
A I was| sitting at my desk writing up collections. Mr. 
Maynard came over to me and explained the situation. 
Q Excuse me. Would you tell us exactly as best you can 
recall what Mr. Maynard said to you? 
A He said Mr. Sam Lentz had asked to have all the 
salesmen go up to Mr. Adinolfi's office , and he was a 
little disturbed about it, and I said, "You haven't anything 
to do with it. Al Paul is the President of the Association. 
You tell him and let him handle it." That was the extent 
of the conversation, at that time. 
Q Did anything happen after that? 


A Yes. Al Paul notified all the salesmen that we had to 


appear at a meeting at Mr. Adinolfi's office. 
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Q Did Mr. Paul have any conversation with Mr. Maynard in 
your presence on that occasion? 
A Yes. 
Q Would you tell us what that Conversesson was? 
A I can't tell you on that. He talked to him privately. 
had work to do. 
This was right after he talked to you? 
Right. 
Q And at some time after that a meeting took place of 
the Association? 
A Yes, sir. 


Would you tel? us when? 


I can't fix the exact date, but it was sometime that 


week. 
Could it have been the same day? 
MR. ADINOLFI: Objection. Leading. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: It could have been the came day or the 
day. 
(By Mr. Marrow) And where did the meeting take place? 
In Attorney Adinolfi's office. 
Q And would you tell us as best you can recall who was 
there? : 
A Well, Attorney Kelly presided at the meeting and mostly 


the liquor salesmen were there. 
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Q Anvone else? 

A The supervisors and the sales manager -- the supervisor 
and the sales manager. 

0) Can you identify those people for the record? 

A Bernard Sandler and Frank Amoroso, the wine suvervisor. 
0 And could you tell us as best you can recall what was 
said and what happened? 

A Well, Mr. Kelly thought that the letter by the Union 
was a bluff, and he thought that most---- 

MR. SOMERS: Objection. Mr. Kelly thought. Let's 
find out what was said. 

MR. MARROW: I thought he was relating what Mr. Kelly 
Said. 

TRIAL EXAMINER: Is that what Mr. Kelly said? 

THE WITNESS: Mr. Kelly said that he thought that the 
letter by the Union was a bluff and that he wanted to get 
the sentiments of the men in the organization, and he wanted 
them to vote or sign a letter that they were in favor of 


the Company Association at that time. 


Q (By Mr. Marrow) Was anything said if you recall by 


anyone else at that meeting? 

A Well, I made a remark at the time that no one had. 
ever seen a copy of the contract, and we should before we 
voted on something we should know what we were voting on. 


Q Did Mr. Kelly say anything in response to that? 
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A Mr. Kelly said that the contract was' not up to date 
and that it would have to be processed further, and therefore 
it was agreed they should hold another meeting SO everybody 
could get a chance to look at the contract. 
Q Did anything else occur at that meeting that you recall? 
A Not to my knowledge. 
Q And was another meeting of the Association set up? 
A Another meeting was scheduled. 

Can you tell us when that was scheduled for? 

It was about a week later, I would say. 

Where did that meeting take place? 

That took place in Attorney Adinolfi's office. 
0 Again, would you tell us who was present at that meeting? 
A Most all of the liquor salesmen were Share plus the 
sales manager and the supervisors. 
Q And could you identify them for the record please by 
name? 


A Well, Goldman, Ferrante, Leahy---- 


0 I mean the sales manager and the supervisor. 


Bernard Snadler and Frank Amoroso. 
Q And cout) you tell us to the best of your recollection 
what took place at that meeting? What was said and what 
happened? 
A Well, there was a copy of the contract -- one copy was 


there, and a few of the men looked it through, and then it was 
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decided to take a vote, and pieces of paper were handed out, 
and each individual had to vote for the Association for 

or against it. 

Q And who said all these things or who gave this? 

A Mr. Kelly conducted the meeting and suggested this. 

Q And was it Mr. Kelly who had the contract in his 
possession? 

A That's correct. 

Q Did you see a copy of the contract at that time? 

A I read through part of it at that time. 

Q Do you recall yesterday I showed you a copy of what 

has been marked General Counsel's Exhibit 4 for identification? 
Do you recall that? 

A Yes, I did. 


Is that the same document? 


Q 
A Yes, I would say so. 
Q 


When you say that is the same document that you saw in 

- Kelly's office---- 
A Attorney Kelly's office. 
Q ---prior to that occasion had you ever seen this 
document or one identical to it before? 
A No, I hadn't. 
Q Now, with respect to the vote that was taken, could you 
describe as best you can recall the manner in which that was 


taken? 
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A Well, we were just given plain pieces of paper, and 
everybody in the room signed their preference on the paper, 
folded it up and put it on the table, and they were counted. 
Q When you say “signed their preference," were any 
instructions given as to how to mark these pieces of paper 
or what question was to be answered? 

A Yes. In discussion a yes or no vote to the best of 

my recollection, and you signed yes for the Association 

and no against it. | 

Q And could you describe the physical aerangenens of the 
group if you can recall at this meeting? Were you all 

in one room? 

A We were all in one room. There was Sitong table 
there, and we were all around the table. : 

Q And what happened with the pieces of paper? Were they 
distributed to the group? : 

A Yes. 

Q By whom? 

A I don't recall by whom. I would say that the papers 
were put on the table, and every man picked one up and 
signed it. : 

Q When you say "signed it,'---- 


Indicated his choice on it, yes or no. 


A 
Q What happened with the papers after that? 
A 


They were deposited in the center of the table, and ther 
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were a couple of men that counted them. 

Q Were the results announced after the count? 

A The results were announced. 

0 Do you recall what those results were? 

A Yes. The vote was 16 for the Association and three 
against. 

Q Mr. Smith, I show you what has been previously marked 
as Charging Party's Exhibit 6, a rejected exhibit, and 
ask if you recognize that. 

A I can't say that I do. 

Q Do you recall whether the piece of paper or whatever 
you were given to mark on, had any writing or numbers on 
it? 

MR. ADINOLFI: I object. The witness has observed 
one of the ballots of the rejected exhibit on which there 
obviously was a number since each of them does have a number, 
and he has testified that he does not recall having seen 
these. 

TRIAL EXAMINER: All right, gentlemen, the objection 
is overruled. I don't think that was the queston. 

MR. ADINOLFI: Can we have the question? 

TRIAL EXAMINER: Would you find it please? 

(The last two questions and answers were read by 


the Reporter. ) 


MR. ADINOLFI: If your Honor please, he testified he 
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doesn't recognize it. Obviously since each of these ballots 
does in fact have a number on it, the pendina question 
is improper inasmuch as the witness has already testified 
that he does not recognize it. I object. 

TRIAL EXAMINER: Mr. Adinolfi, As I understand the 
Situation at the present moment, the witness testified he 
was given a piece of paper at this meetings and he did 
mark it as a ballot. I won't say how he marked it. He 
marked it as a ballot. He was shown Charging Party's Exhibit 
6 for identification, and in essense he said that is not 


the paper. The present question is how was the Paper marked 


or what did it have on it that he got at that time. 


MR. ADINOLFI: I would have no objection if the question 
were phrased in that manner, whether or not there were any 
enna on the paper given. That's not the question. 

: MR. FEINGOLD: That's exactly the question. 

TRIAL EXAMINER: Gentlemen, we're burdening the 
record. Mr. Marrow, will you restate your question? 

Q (By Mr. Marrow) Were there any markings on the paper 
you received? 
A None that I can recall. 

MR. SOMERS: The question is was there any writing. 

MR. FEINGOLD: I object to Respontent: S$ counsel telling 
the interrogator how to ask questions. 


TRIAL EXAMINER: Yes: That's sufficient. Mr. Somers, 
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assuming that was an objection, I'm overruling it. 
Q (By Mr. Marrow) Now, Mr. Smith, following this meeting 
that you have just described, did you have any other 
occasions to go to Mr. Adinolfi's office at or about this 
period of time? 
A Yes. 
Q Would you tell us when the next occasion was? 
A I think I received a note in my box to contact 
Mr. Adinolfi for a personal interview. 
MR. SOMERS: I move that the testimony be stricken 
as not responsive. 
TRIAL EXAMINER: Overruled. Will you fix the time? 
Q (By Mr. Marrow) As best you can. 
A I don't know. It was probably a week later or 
three or four days later, some short time after the meeting 
that I previously described. 
Q And did you contact Mr. Adinolfi? 
A Yes, I did. 
Q And in what manner? 


A Well, I talked to him on the phone, and he told me 


- 
that! could come up that morning. I'm not sure wheter 
‘ 


it was that morning or the following morning at nine o'clock, 
which I did. 

Q And what took place? Did you go to Mr. Adinolfi's 
office? 

A I did. 


Q And what took place when you got there? 
A Mr. Adinolfi was there, and I sat down, and he talked 
to me about the company Association. 


0 Was anyone else present? 


A No. And he discussed about the Union -- the International 


Union, the disadvantages. 

Q Can you recall what was said? 

A He said that the initiation fee was $50, and he made a 
remark that in some states the Union limited theamount of 
money that a commissioned salesman could earn. 

Q Was anything else said that you can recall? 

A That was about the gist of it. Well, he made remarks 
that I have done a good job running the pension fund and 

so Goth and so on. 

MR. SOMERS: I'm going to move that the testimony be 
Stricken. Previously when we started this hearing there was 
evidence that an 8(b)(1)(a) charge was dismissed and 
Subsequently withdrawn. The examination of the dismissal 
letter will show specific references to what may be alleged 
as misrepresentations. It stated in the dismissal letter 
this was in the nature of propaganda. There has been 
no evidence connecting this up with the company, which is 
the allegation in the objections. I would Tike to ask the 
Trial Examiner to read the dismissal letter prtor to making 


a ruling on this. 


542 
TRIAL EXAMINER: AJi right, I want to make Sure I 


understand your argument. You're saying that this particular 
matter we're talking about was before the Regional Director 
in a "CB" case which you claim he dismissed and which Mr. 
Feingold claims he told the Regional Director he was 
going to withdraw, if I remember correctly. Is that the 
basis of your objection here? 
MR. SOMERS: Yes, plus the fact there are no allegations 
to this effect contained in the allegations or in the complaint 
TRIAL EXAMINER: Mr. Marrow? 


MR. MARROW: I thought they were a Part of the objections. 


MR. SOMERS: The objections read "at the instigation 


of the Employer." There has been no testimony to date from 
any witness that any conversations in Mr. Adinolfi's office 
ere at the instigation of the Employer. 

MR. MARROW: I assume---- 

TRIAL EXAMINER: Wait a moment. Let me look at the 
objections. 

MR. FEINGOLD: Refer to paragraph 6. 

TRIAL EXAMINER: A11 right gentlemen, I think this is 
closely enough connected with the statements in the objections 
o be received, but before making a final ruling on it, 
is there any final things you want to add? 

MR. ADINOLFI: No, Your Honor. 


TRIAL EXAMINER: Al] right, I'll overrule the motion to 
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strike. 

MR. MARROW: Could I ask you to read ‘back the last 
question and answer please? 

TRIAL EXAMINER: Well, the last question had to do with 
the conversation in Mr. Adinolfi's office and statements 
by Mr. Adinolfi to this waitness as to, according to the witness 
the disadvantages of the International Union. 


MR. MARROW: Thank you. 
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Q (By Mr. Marrow) Do you recall whether or not anything 
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else was said or done at that meeting? 


A I think also at that meeting that Mr. Adinolfi had a 
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card which stated that I was in favor of the Company Union, 


we 
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and he asked me to sign it, which I did. That was on 
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instructions of Mr. Canton. 
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Q What instructions did Mr. Canton give you? 

A Mr. Canton told us to go along with anything that the 
Company Union wanted us to go along with to protect ourselves. 
Q Now, did anything else occur following this? You 

were asked to sign this by Mr. Adinolff. | 

A That was about it, as I recall it. 

Q Now, following this meeting did you have any occasion 

to speak with anyone in management concerning the election -- 
the NLRB election? 

A The night before the election Mr. Sam Lentz detained me 


as I was going out of the office. 
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Where was that? 

Right in the lobby of our warehouse. 

This was the night before the election? 

That's correct. 

Was anyone else present? 

No. 
Q Would you tell us the best recollection of the conversatio 
if any that you had with Mr. Lentz -- what was said? 
A Well, he tried to find out my sentiments. 

MR. SOMERS: Objection. Characterizing. 

TRIAL EXAMINER: Sustained. 
0 (By Mr. Marrow) Tell us what was said as best you can 
recall -- the language that was used. 
A He asked me directly how I felt about the vote that 
was to take place the next day, and I told him I had already 
Signed the card in Mr. Adinolfi's office, and then he asked 
me to call the other salesmen on the phone and ask them to 
vote for the Company Union. 

MR. SOMERS: Objection. This man is characterizing it 
the company union. What is he talking about? 

TRIAL EXAMINER: Gentlemen, let me get this straight 
with you now. This terminology has been used throughout 
here. I am not going to take it in any invidious sense. When 


any witness or counsel Speaks of company union, I am taking 


that as a Synonym for the Brescome Employees Association as 
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distinguished from the Wine and Distillery Workers Union, 


which, on occasion, has been referred to as the International 
Union or the Outside Union. Go ahead. 

MR. FEINGOLD: May I make a statement on that? 

TRIAL EXAMINER: I don't see that one is called for. 

MR. FEINGOLD: I just want to make a ‘statement on the 
record in answer to the statement that the Trial Examiner 
made. I may be of some assistance. I think in an 8(a)(2) 
charge the subject of the attitude of the employees is 
relevant and material, and therefore how segecee 

MR. ADINOLFI: I object to this argument. This was a 
simple matter of terminology. Let's get on with the 
hearing. If he wants to make an argument on the attitude, 
do it at a later date. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

As I advised counsel while we were off the record, I will 
and have in the past gone off the record whenever several 
counsel attempt to talk at once. While we were off the record 
I heard Mr. Feingold out, and also some of the other gentlemen, 
and I see no reason to change anyhting I poe Said with 
respect to the terminology being used. We'll continue. 


Go ahead, Mr. Marrow. 


Q (By Mr. Marrow) I believe I had asked you, Mr. Smith, 
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if you can recall with respect to the meeting you were 
describing with Mr. Sam Lentz the night before the election 
as to what was said and by whom. 
A Uh huh. 
Q Do you recall what Mr. Lentz said and what you said? 
I think perhaps you started to tell us or answered one question 
MR. SOMERS: Could we have the record read back? 
THE WITNESS: Counsel objected to it. 
(The answer was read as follows: 
"A He asked me directly how I felt about the 
vote that was to take place the next day, and I told 
him that I had already signed the card in Mr. Adinolfi's 
office, and then he asked me to call the other salesmen 
on the phone and ask them to vote for the Company Unton.") 


TRIAL EXAMINER: Continue. 


(By Mr. Marrow) Do you recall anything else that was 


at that meeting? 

No. That was the gist of the conversation. 

Were any specific names given to you as to whom you 
should call? 
A No. 
Q Now, following the NLRB election which I presume took 
place the next day, did you have any occasion to have any 
further meetings with management? 


A (No response.) 
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Q That is after the election itself. 


A I don't recall any direct meetings with management 
outside of at a sales meeting something may have been said. 

Q Would that have been the same day as the election itself? 
A No. I wouldn't say so. 


I beg your pardon? 


Q 
A I wouldn't say so. 
Q 


Following the election do you recall whether there were 
any meetings of the employees Association? 
A Well, we had a meeting in Mr. Adinolfi's office. 
0 Can you fix the date when that took place with respect 
to the election? : 
A I would say within the following wont AS the election. 
Q And do you remember who was present at that meeting? 
A Most of the liquor salesmen were there and some of the 
wine salesmen. I don't recall everybody. 
Q Was anyone from Mr. Adinolfi's office there if you recall? 
A Yes. At that time I am not sure, but I think Mr. 
Adinolfi was there. 
Q And can you tell us what took place at that meeting 
as you remember it? 
A Yes. Now I remember. That was the meeting where we 
had to select a Negotiating Committee to bargaing with the 
company. : 


Q Can you describe what happened at the meeting? 
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A Well, Mr. Adinolfi outlined the procedure that we 
had to select a Negotiating Committee to bargain with the 
company for a contract and the details of the contract and 
some of the boys made nominations for the Negotiating 
Committee. 
Q Do you remember what the nominations were or who was 
nominated? 
A No. Mr. Al Paul, the President of the Association, he 
Was nominated. I was nominated and one man nominated Mr. 
Maynard and Mr. Sposito; and Mr. Goldman made a speech about 
we should have people on the Negotiating Committee who could 
talk, so someone nominated him right away. 

(Laughter. ) 
TRIAL EXAMINER: You mean to tell me there is a question 
that any of you salesmen can talk? 
(Laughter. ) 

Q (By Mr. Marrow) As a result was a Negotiating Committee 
established at this meeting? 
A That's correct. 
0 Can you tell us who the members of the Committee were? 
A There was Al Paul, myself, Norm Goldman, Leo Maynard 


and Morris Sposito. 


Q Did anything else occur at the meeting at Mr. Adinolfi's 


office on this occasion? 


A Well,---- 
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Q That you can recall. 

A I think at that time -- 1 am not sure ~- but I think 
I questioned the validity of Mr. Adinolfi ‘acting as our 
attorney in the light of the Association now being a 


legitimate Association with the Bargaining Committee, and 


there were objections to my Statement, and it was put to a 


vote, and I lost the vote on that. 

Q Now, following this meeting at Mr. Adinolfi's office 

did the Negotiating Committee have any occasion to serve 

as a Negotiating Committee? 

A Yes, we did. 

Q Would you tell us where and when and under what circumstanteg 
A Well, it was on a Thursday night we met at the Parma 
Restaurant in Hartford. 

0 Now, with respect to the date of the NLRB election, 

can you fix the date when the meeting at the Parma Restaurant 
took place? ; 

A Well, it was the last week in July if I can recall it 
correctly because we were going to go on vacation the second 
week in August, and they wanted to get everything in order 
before that happened. 

Q Who wanted to get everything in order? 

A The Company wanted to get things straightened out 

before we went on vacation. 


Q Had anybody in the company so indicated to you? 
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Not personally. Al Paul gave me this information. 


MR. SOMERS: Objection. I move that his testimony be 
stricken as hearsay. 


TRIAL EXAMINER: No I'm going to accept it as a 


statement given this witness by the President of the Associatio 


relating to the Association affairs, not necesarily binding 
on the Respondent. 

Q (By Mr. Marrow) Now, could you tell us the circumstances, 
if you can recall, with respect to the meeting at the Parma 
Restaurant. Who was present and what transpired? 

A Well, Mr. Sam Lentz was there and Mr. Mervin Lentz 

and Mr. Stanley Goldstein. Mr. Bernard Sandler. Mr. 

Bernie Mendel]. 

Q Who was Mr. Mendell? 

A He is now the office manager. Mr. Milton Reuben. 

Q I think Mr. Ruben has been identified for the record, 
but perhaps you could tell us if you know what Mr. Reuben's 
position is. 

A I was introduced to him at the bar before the meeting 
started. The meeting started right away, and he sat in 

on the meeting. I questioned his function there, and it was 
explained that he was part of the Lentz familiy, and some day 
they hoped to have him come into the company. 

Q Now, was anyone there from the Association besides 


yourself? 
JA-519 


551 


The five members of the Negotiating Committee were there. 


Q Now, can you tell us as best you can recall] what happened? 
A Well, we discussed the grievances that brought about 
the seeking of the International representation, and these 
were---- 

MR. SOMERS: Objection. We're being vague. 

TRIAL EXAMINER: I'm overruling the objection. Let's 
proceed with this. 
Q (By Mr. Marrow) Would you go on? 
A We discussed the grievances that had occurred in the 
past, and they were discussed back and forth between 
management and the Negotiating Committee -- I would say 
three members of the Negotiating Committee because the other 
two just sat there and made no comment. 

TRIAL EXAMINER: Now, will you tell us what these items 
were that you characterize as grievances? 
A Well, number one was that nobody in the liquor sales 


department knew how they were getting paid. We were supposed 


eee —— 


to be on a commission basis, but there was no_way of determinin 
the—_actual. commissions; and Management agreed to furnish 
guidelines from that point on to try to give us a determination 
as to how they arrived at our weekly commissions. I can't 
remember all the points, but there were 14 points that were 


taken up. 


Some of the others were about taking away ounts from 
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Salesmen and taking away lines from the liquor department 
eae — - - . 
and giving them to the wine department. Those are basically 


the Points that I remember or that I was involved in myself. 
TRIAL EXAMINER: Continue, Mr. Marrow. 

Q (By Mr. Marrow) Is there anything else that you can 

recall, Mr. Smith, that took place at this meeting? 

A Not to my knowledge. Those were the actual happenings 

to the best of my recollection. 

Q How did the meeting conclude, if you recall? 

A Management said that they would draw up these points 

and they seemed to be in accord with them, and we would 

discuss it further in the morning in the office. 

Q And with that the meeting adjourned? 

A Yes. 

Q Did anything happen the following day with respect to 

this same subject? 

A The following morning we were assembled in the office, 

and I think it was Mr. Mervin Lentz read off some kind of a 

new contract, and quite a few of the points we discussed 

weren't in thee , and we were told to present it to the 

Salesmen and they would step out of the room, and seek 

their approvel -- the salesmen's approval. And we talked 

back and forth with the various salesmen in the room, and 

they expressed the new items to be discussed. I can't remember 


them now, and then we went in and presented the demands to 
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Management. 
Q When you say "we," who do you mean? 


The Negotiating Committee. 


To whom wea make the presentation? 


Mr. Sam Lentz was there and Mr. Mervin Lentz and Mr. 
Reuben and Mr. Goldstein. 

MR. SOMERS: Who was the third man? 

MR. MARROW: Reuben. 

(By Mr. Marrow) Was anyone else there that you recall? 

(Nodding head.) 

Was Mr. Sandler there? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I don't think so. 
Q And could you describe for us what took place at that 
time? 
A Well, the compan insisted on a three-year contract, 
and the ee cme neManed a one-year contract, and there was 
quite a vehement discussion on that particular issue, and 
Mr. Sam said if we insisted on a one-year contract, he would 
insist on a five year contract, and he wouldn't agree with 
most of the demands that were made by the salesmen or requests. 
Q And did anything else occur at that time? 
A Finally the salesmen -- we explained it all to the 
salesmen just what took place. They agreed to go along 
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with the three-year contract if we couldn't have a contract 
otherwise. 

0 Apart from the duration, were any other subjects 
discussed? When I say the duration, I mean the length of 
the agreement. Were there any other subjects discussed? 

A Well, we tried to discuss the fourteen points. I don't 
have them, and I can't remember them all now, but we tried 
to include as many in there as possible. Management only 
agreed to certain points. 

Q Do you recall what they agreed to? 

A Well, they agreed to pay half of the Blue Cross and CMS, 
and they agreed to give the liquor salesmen a hundred dollars 
for the two-week-vacation period. They agreed to give the 
wine salesmen an increase, and they agreed to furnish 
guidelines as to how we were getting paid, and they agreed 
not to take away any lines without discussion with the sales 
force. 

Q Now, do you know whether or not any of the matters 

that were agreed to were ever implemented? 

A Yes. they were. 

Q Can you tell us when and what? 

A I think it was the following week or the week after 


that we received the hundred dollar vacation pay. That was 


number one. . Then shortly afterwards the company started to 


pay half of the CMS and the Blue Cross; and Mr. Standley 
Goldstein explained the whole commission setup; and he 
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Started to give us a Slip showing how much wine was involved 
in our check to try to give us a little more accurate picture 
as to how we were getting paid, but you still couldn't determine 
even with that. i 

MR. SOMERS: Objection. I move that it be stricken. 

TRIAL EXAMINER: The witness’ statement “but you still 
couldn't determine how it was paid" js Stricken. It's 


not responsive. 


Q (By Mr. Marrow) Following Mr. Goldstein's explanation 


as you described it, were you able to determine how your 
commission---- 
MR. SOMERS: Objection. This is another way of asking it. 
TRIAL EXAMINER: No. It's a question, I assume, following 
the Examiner's statement. I'll stil sustain it. 
MR. SOMERS: I would like to object on the basis 
relevance. | 
TRIAL EXAMINER: It's irrelevant and immaterial. 
Q (By Mr. Marrow) When did you go on vacation---- Strike 
that. When was the company vacation period last year if you 
recall? : 
A The second week in August. 
Q And is there a total Shutdown at that time or as far 
as the salesmen's activities are concerned? 
HA With the exception of one salesman. He takes his vacation 
in the winter, and he covers fn the summer any checks that 


are to be picked up or any details to be handled. All of 


the rest of the sales force went on vacation. 

Q At or about the time you went on vacation did you 
receive any vacation benefit or payment? 

A We received a hundred dollars. 

Q Did you ever receive that in the past? 

A No, sir. 

Q And I believe you also indicated that at or about this 
time the company paid one-half of your Blue Cross and CMS 
policy, is that correct? 

A That's correct. 

0 Had they ever made any contribution towad that in the 
past? 

A No, sir. 

Q Now, going back for a moment, you have testified 

that the day after you had the meeting at the Parma 
Restaurant there was further discussion between the Negotiating 
Committee and Management. That took place, I assume, at the 
company headquarters. 

A That's correct. 

Q How long did that take place? How long did it last? 

A We started about 8:30 in the morning, and it lasted 
until 2:30 in the afternoon. 

0 What ‘happened at 2:30? Was any announcement or anything 


done with respect to the meeting? 


A Yes. They agreed to have the contract drawn up and 
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have it signed. We were to meet in Attorney Adinolfi's 
office. 
Q When were you to meet in Mr. Adinolfi's office? 
A I don't recall exactly. 
Q Did you in fact meet? 
A It was within a day or two. 
Q Did you in fact meet in Mr. Adinolfi's office at some 
time after that? 
A Yes, we did. 
Q Now, do you know whether or not Mr. Adinolfi was contacted 
by the Negotiating Committee prior to that meeting? 
A I can't say exactly. I'm not sure, but I assume---- 
MR. SOMERS: Objection. 
TRIAL EXAMINER: I'm not going to strike what he said, 


Mr. Somers. Let's go on. 


Q (By Mr. Marrow) Did you personally contact Mr. Adinolfi 


at any time prior to that meeting -- that is, between the 
time the meeting broke up at the office and the time when you 
met at Mr. Adinolfi's office? 
A Not to my knowledge. 
You personally. 
No. 
All right. Who was present at Mr. Adinolfi's office? 
MR. ADINOLFI: At what time? When? 


(By Mr. Marrow) When this meeting took place. 
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/ 
A I would say most of ees salesmen were there. 


Q Was Mr. Adinolfi there? 
A Yes. 
Q And can you fix the date about when this took place? 
Was it before your vacation? 
A Yes. It was before vacation. I can't recall the exact 
date. 
0 I assume it was after the meeting concluded at two-thirty 
at thecompany that you have described. 
A That's richt. 
0 And what happened at Mr. Adinolfi's office, if you 
recall. 
A Well, to the best of my recollection he had the 
Papers drawn up, and Mr. Al Paul I guess was supposed to 
sign them. 
Q Did you see the papers that Mr. Adinolfi had drawn 
up? 
A I may have. I don't recall. 

MR. MARROW: May I have a moment please? 

TRIAL EXAMINER: Yes indeed. 

MR. FEINGOLD: May we have a five-minute recess please? 

TRIAL EXAMINER: All right, we'll take a five-minute 
recess. 

(A short recess was tken.) 


TRIAL EXAMINER: On the record. Go ahead, Mr. Marrow. 
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Q (By Mr. Marrow) Could you tell us, Mr. Smith, what you 


did see and what you observed at that meeting? 
A I don't recall too well what happened at that meeting. 
Q Do you recall whether or not Mr. Adinol fi had any 
documents with him? 
A I would say yes, that he had a contract drawn up there 
and finalized with everything that was agreed to. 
Q Did he or anybody read from a document? 
A I think he did. 
MR. MARROW: I would like to have this marked as 
General Counsel's Exhibit 9 for identification. 
(The document above-referred to 
was marked General Counsel's Exhibi 
No. 9 for identification.) 
MR. SOMERS: I would like to examine the document. 
(The document was handed to the parties.) 
Q (By Mr. Marrow) Mr. Smith, I show you what has been 
marked General Counsel's Exhibit 9 for identification and 
ask if you recognize that. Would you look it over carefully 
please? 
(Pause. ) 
Yes. I would say this was the contract. 
MR. ADINOLFI: I would object to this, and I would like 
to ask for a voir dire on this. : 
MR. MARROW: I haven't asked any question yet. 
MR. ADINOLFI: He has identified it. 
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TRIAL EXAMINER: The witness said yes, he would say 


this was the contract. No. I am not going to permit voir 
dire on it unless and until the General Counsel offers the 
document. 
Q (By Mr. Marrow) Mr. Smith, have you examined the 
General Counsel's Exhibit 9 for identification? 
A Yes. 

You have read it over? 

Yes. 

And could you tell us what it is if you know? 

This was the contract that was finally drawn up 
offered to the salesmen to be signed. 
Q Have you ever seen that or a document identical to it 
before? 

Yes, I have. 


could you tell us where and when? 


A 
Q 
A Well, I would say it was in Attorney Adinolfi's office. 
Q 


Now, could you fix the date and time when, to the best 
of your recollection? Perhaps with respect to either the 
election or the meeting that you have already related at the 
P arma Restaurant. 

A I’m not sure. It was either in our office or Attorney 
Adinolfi's office we were shown this new contract, and I 
remember someone saying about it that it was almost the same 


as the International's contract. 
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MRO SOMES: I move that the last remark be stricken 
as not responsive and no foundation laid for it. "Someone 
said." 

TRIAL EXAMINER: No. I'm not going to strike it. It 
will be received on the basis of the statement of the 
witness as to how it comes about that he remembers seeing it. 
Q (By Mr. Marrow) Could you describe for us your best 
recollection as to what happened with respect to this 
document? : 

A Well, we all assumed after the meeting in Attorney 
Adinolfi's office that the contract would be signed and it 
would become valid. | 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Yes, Mr. Somers? 

MR. SOMERS: "We all assumed." This fs a conclusion. 
He can't testify as to the assumption of other men. What's 


the basis for it? 


TRIAL EXAMINER: What's the basis for your saying 


that you all assumed. 

THE WITNESS: All of the salesmen that were gathered 
in his office, afterwards we talked about it, and we assumed 
that was the final step to ratifying the contract. 

TRIAL EXAMINER: All right, the witness states that 
this fs the gist of or the inference he drew from the 
conversation of the men in Mr. Adinolfi's office. I won't 


JA-530 


strike it. Go ahead. 

0 (By Mr. Marrow) Did anything take place or did the 
Association do anything with respect to the document that 
you have before you -- that is, the members of the Associatio 
who were present at that meeting? 

A I can't recall any. 

Q Was there any vote taken? 

A Not to my knowledge. 

Q Have you had occasion to see, prior to today and 
following the meeting at Mr. Adinolfi's office, see the 
document that is now before you? 

A It is possible that it was read off in the office, but 
I can't say for sure. 

Q After the meeting at Mr. Adinolfi's office were there 
any meetings at the Brescome offices with respect to what 
has been marked General Counsel's Exhibit 9 for identification} 
A As I said before, it is entirely possible, but it 
seemed to me as though this contract was read off in our 
office, but I can't be positive about it. 

Q Do you recall if any statements were made by anyone in 
Management with respect to General Counsel's Exhibit 9 for 
identification at or about this same time? 


A Would you repeat that question. 


Q Do: you recall whether or not anything was-said by 


anyone in Management with respect to what has been marked 


General Counsel's Exhibit 9 for identification at or about 
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this same point of time or the same time period that you're 


now telling us of? 
A Well, I would say someone made the remark -- and I don't 
know who it was at that time -- that this was very similar 


————— ———_—— 


to the International Contract. 
Q Someone An Manaqenentcn 
A I can't be sure. 

MR. ADINOLFI: I ask that that be stricken. 

TRIAL EXAMINER: Now, let's get on. He hasn't identified 
this with Management. Go ahead. 

Q (By Mr. Marrow) Do you recall at any time anyone in 
Management discussing the terms or conditions of the so-called 
new agreement? 

MR. SOMERS: Objection. Asked and answercde He was 
asked if there were any statements made by Management about 
the contract. He said he did not eCaIe 

MR. MARROW: I don't think that's his answer at all. 

TRIAL EXAMINER: I'11 permit you this question. Do 
you understand it, Mr. Witness? 

THE WITNESS: I would say so. 

TRIAL EXAMINER: All right, go ahead. 

THE WITNESS: I don't recall discussing it with 
Management. 

Q (By Mr. Marrow) Do you recall any statement by 


Mervin Lentz at or about this period with respect to 
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document General Counsel's Exhibit 9 for identification? 

MR. ADINOLFI: Objection. Leading and suggestive. 

TRIAL EXAMINER: Overruled. 

THE, WITNESS: The next thing I remember about this 
contract was that Mr. Mervin Lentz got up and said the 
Union had filed an appeal with the NLRB and the company 
could not go through with the contract, but they would 
honor the agreements they had put in there anyway. 

Q (By Mr. Marrow) Do you recall when that was said and 
where? 

A It was in the office at a meeting that the statement 
was made, but I don't recall the exact date. 

Q Was it prior to your going on vacation? 

A I'm not sure. 

Q Now, you testified earlier of a meeting of the five 
members of the Negotiating Committee. 

A Uh huh. 

Q Or a meeting at which the five members of the Negotiating 
Committee were selected by the Union. Do you recall whether 
anything was said with respect to grievances or complaints 
being turned over to the Negotiating Committee by the other 
salesmen? 


A Wiel, the Negotiating Committee was set up as an 


instrument to handle any grievances or complaints in the 


fugure by the sales department. 
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0 And prior to the negotiations that you have described 
were any grievances turned in by the salesmen to the 
Negotiating Committee? 
A Prior to the formation? 
Q Prior to the restaurant meeting were any grievances---- 
A Oh, yes. We were instructed before we went to the 
restaurant to get a list of grievances oF suggestions from 
the sales department, which Mr. Al Paul did. He had them 


write down on a piece of paper any complaints and compiled 


the list. That was the list of the 14 points that I have 


discussed. 
Q Did you ever see that list? 
A I never saw the list myself personally. Mr. Al Paul 
who sat at the negotiating table had them. 
Q Do you recall what any of those 14 points were? 
A Well, the ones that I outlined previously. 

MR. ADINOLFI: I would object to this as being 
repetitious. Mr. Smith went over this this morning, and 
to the best of his recollection mentioned as many of the 
fourteen points as he could recall. I don't think it's 
necessary to take him through this again unless he testifies 
that he now recalls additional points. : 

TRIAL EXAMINER: All right. I agree with that unlees 
there is some specific reason to further refresh the witness‘ 


recollection. 
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MR. MARROW: I would like to have this marked General 

Counsel's exhibit 10 for identification. ) 
(The document above-referred to 
was marked General Counsel's Exhibit 
No. 10 for identification.) 

MR. SOMERS: I would like to examine the document. 
(The document was handed to the parties. ) 

0 (By Mr. Marrow) Now, Mr. Smith, I believe you testified 

you told us as many of the fourteen points as you can 

remember. 

A (Nodding head.) 

Q I show you what has been marked General Counsel's 

Exhibit 10 for identification and ask if that refreshes 

your recollection as to any of the additional fourteen 

points. 

A Yes, 

Q You answered yes? 

A Yes. 

Q Can you tell us what additional points with respect to 

these fourteen items were discussed or brought to the 

attention of the Negotiating Committee? 

A Oh, you say additional points beyond these? 

Q No. Beyond those that you testified to before. 


A That no man should be fired for union activities. Don' 


have to work Saturdays or Bundays or legal holidays. 


MR. FEINGOLD: Speak up. 
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THE WITNESS: Legal holidays. Provisions for car 


allowance. I can't remember them all. 

Q But you do recall or do you recall that these points 
were discussed at the meeting at the Parma Restaurant? 

A Yes, they were. : 

Q Each of the points? 

A Yes, they were. 

Q And was there any further discussion with respect to 
these points at the company following the Parma Restaurant 
meeting? 

A The following morning they were all discussed. 

MR. ADINOLFI: I object to this as repetitious, Your 
Honor. He testified this morning that the meeting at the 
company lasted from 8:30 until 2:30 in the afternoon and 
continued negotiations. We're going through repetitious 
testimony of what he testified this morning. I see no need 
of going over this again. I object. | 

TRIAL EXAMINER: As of the present moment, all the 
witness has said is that the fourteen points were discussed 
the following morning at the company's offices. Go ahead, 
Mr. Marrow. I don't want to go over old ground. I don't 
remember this having been touched on previously. fo ahead. 
Q (By Mr. Marrow) Do you know what, if any, of these 
points were agreed to by Management either at the Parma 
Restaurant meeting or at the meeting at the office the following 
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day? 

A Well, Management seemed to be agreeable with all of 
these points the Thursday night at the restaurant, but the 
following morning they had a different agreement drawn 

up, and quite a few of them were eliminated. 

Q Do you know whether or not the document that I showed 
you earlier, General Counsel's Exhibit 9 for identification, 
embodies any of the fourteen points that were discussed 

by the Grievance Committee? 

A Yes, it does. 

0 Could you single those out for us please? 

A Well, the furnishing of guidelines for the salesmen 

so they would know how they are getting paid. CMS and Blue 
Cross. The salesmen not being fired for union activities 
and no accounts should be taken away from the salesmen 
without due cause, and protection of shifting of lines 

or taking away lines. Those items were included in this 
that wae in the fourteen original items. 

Q Mr. Smith, could you identify whether or not General 
Counsel's Exhibit 9 for identification was the document 
that Mr. Adinolfi had in his office or at the meeting you have 
earlier related? 


A I would say it is. 


MR. MARROW: I'm offering that now as General Counsel's 


Exhibit 9. 


he read was the contract. 

TRIAL EXAMINER: But you remember him reading it? 

THE WITNSS: Yes. : 

TRIAL EXAMINER: Now, my question to you is, this 
document, General Counsel's Exhibit 9 which you have just 
read through a few moments ago, the matters which you heard 
Mr. Adinolfi fead in his office, do somellof those appear in 
this document? : 

THE WITNESS: Yes. 

TRIAL EXAMINER: Now, will you give me your present 
best recollection of the time and circumstances that you first 
held this document in your hand and read it? 

THE WITNESS: (No response.) 

TRIAL EXAMINER: Just your best recoilectiont 

THE WITNES: To the best of my Knowledge I read that 
in Attorney Adinolfi's office. I know fivesd it somewhere. 

I can't be positively sure. 

TRIAL EXAMINER: Now, if you read it in Mr. Adinolfi's 
office, is it your reocllection that it ae the same day that 
he read it off or on some other day? : 

THE WITNESS: If we were in Adinolfi's office, it 
would have to be that particular day. I don't recall reading 


it anywhere else. 


TRIAL EXAMINER: Gentlemen, I'm overruling the objection 


to the receipt of the document, and it is received as 


JA-538 


General Counsel's Exhibit number 9. 
(The document above-referred to, 
heretofore marked General Counsel' 
Exhibit No. 9, was received in 
evidence. ) 
TRIAL EXAMINER: Mr. Marrow? 
Q (By Mr. Marrow) Mr. Smith, with respect to the 
Association, did you ever hold office in the Association? 
A Prior to the election? 
Yes. 
Yes. 
And what office or offices did you hold? 
Well, these offices weren't sought after. The 
salesmen tried---- 
MR. SOMERS: Objection. 
MR. MARROW: Just answer the question. 


TRIAL EXAMINER: The matter previously spoken jis 


stricken, and we'll start over again. 


THE WITNESS: I held the office of President one time 
and another time as Treasurer. 
Q (By Mr. Marrow) Can you fix the date when you were 
treasurer of the Association? 
A Well, that would be I would say ‘65 and '64, those 
two years. 
Q Now, do you recall whether or not you ailected 


dues during that period? 
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Yes, I did. 


A 
Q And do you remember on what occasion? 
A 


Well, I used to collect a dollar a month from the 
sales department. Every two months I would collect two 
dollars from them. 

MR. SOMERS: What is the last answer? I didn't 
hear the answer. 

THE WITNESS: Every two months I would collect two 
dollars from the sales department. | 
Q (By Mr. Marrow) Would you collect dues from any other 
employees? 

A No. 

Q Do you know during that period whether or not the 
truck drivers and warehousemen paid dues? 

A The truck drivers never paid any dues.. 

Q Now, during your term of office as Treasurer, what if 
anything did you do with the money that you collected for 
dues? 

A The money was deposited in the United Bank and Trust. 
Q Is that a bank in Hartford? 

A That's a bank in downtown Hartford. 

Q Do you know whether or not the Association had any 
other accounts at any other banks? 

A Not to my knowledge. 


MR. FEINGOLD: Excuse me. Is that a witness outside? 
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MR. MERVIN LENTZ: It's Mr. Smith's son. 
Q (By Mr. Marrow) Your answer was you were unaware of 


any other banks with which the Association had depositories? 


A To my knowledge there were no other banks or bank 


accounts. f 
MR. MARROW: I would like to have this marked as 
General Counsel's Exhibit 11 for identification. 
(The document above-referred to 
was marked General Counsel's Exhittit 
No. 11 for identification.) 
(The document was handed to the parties.) 

MR. ADINOLFI: May I ask the Purpose of this inquiry? 

MR. MARROW: If you want the witness to be excused. 

MR. ADINOLFI: It's all right with me. I would like 
to know what the purpose is in order to intelligently 
object. 

TRIAL EXAMINER: The witness will be excused. 

(The witness left the room. ) 
TRIAL EXAMINER: We'11 go off the record for a moment. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. The witness has been 
sent out of the room, and Mr. Marrow, you can state your 
purpose. 

MR. MARROW: Yes. I think I can show through this 
witness that the Employer made financial contributions to the 


Association. 
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MR. ADINOLFI: How can that be shown by a bank statement? 

It is my recollection that earlier in the proceeding a 
guoup of bank statements had attempted to be included in 
the parade of papers that we have had as exhibits so far. 
I can't see cluttering up the record withiaddittonal bank 
statements if there is any testimony to the effect that the 
Employer contributed monies to the account. That certainly 


cannot be shown by a bank statement. If there is any 


testimony to the fact, it can be done by direct question 


and answer and not by the inclusion of a bank statement. 

TRIAL EXAMINER: Mr. Adinolfi, I can only take care of 
one of these problems at a time. The onelma cer I can 
answer from a Trial Examiner's standpoint is that I rejected 
the prior bank statements because the wanes who was being 
questioned at that time was only being asked as to whether 
or not he was the Treasurer, and there was some doubt 
raised as to whether he actually was. Certain checks were 
offered which I received because they bore on that point, 
but the bank statements wouldn't bear on that tissue, and I 
rejected them for that reason. 

I am not passing on whether or not I will receive or 
reject this bank statement at all, depending upon whether 
General Counsel makes it relevant to some legitimate issue. 
I've heard what he said, but what counsel tells me and what 


- 


they prove are two different things. 
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I am going to await the testimony. I'11 pass on the 
document when it is offered. 

Mr. Somers, you're standing. Did you want to say 
something? 

MR. SOMERS: I don't know that this is the time to 
make the objection, but if it is ging to be introduced on 
the basis of the 10(b) period, there is no allegation 
of any financial---- 

TRIAL EXAMINER: I'm glad we had the discussion in 
advance, but I am not passing on the document. It has not 
been offered or identified. 

MR. ADINOLFI: It's been identified. 

TRIAL EXAMINER: Only by counsel. 

MR. MARROW: I only asked to have it marked for identifi- 
cation. 

TRIAL EXAMINER: A111 right, call the witness in. 

(The witness resumed the witness stand.) 

TRIAL EXAMINER: Proceed, Mr. Marrow. 

Q (By Mr. Marrow) Mr. Smith, do you recall whether or 
not the Association, during your tenure as Treasurer, had 
an account at the Riverside Trust Company? 


A The Riverside Trus has now been designated as the 


United Bank and Trust. Originally it was the Riverside 


Trusé. 


Q When you earlier said the United Bank and Trust, it is 
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the present name of what was earlier the Riverside Trust 
Company? 

A Yes. 
Q So at the time you were Treasurer, did the Association 
have an account at what was then the Riverside Trust Company 
and what is now the United Bank and Trust? 
A That's right. 
Q Do you recall during your tenure as Treasurer, making 
any deposits on behalf of the Association in that account? 
A Yes. 

MR. FEINGOLD: May I ask for a recess please? 

TRIAL EXAMINER: We'll take a recess until 1:35 for 


the luncheon recesss. 


(Whereupon, at 12:10 o'clock p.m., the hearing 


was recessed until 1:35 o'clock p.m., the same day.) 


AFTERNOON SESSION 
(1:35 o'clock P.M.) 

TRIAL EXAMINER BARBAN: On the record. 

Let the record show that just before we went on the 
record on this occasion, the Reporter read the last two 
questions and answers to the witness. Mr. Marrow, 
will you continue? 

Q (By Mr. Marrow) Do you recall any specific deposits 
that you made during this period of time? 

A Well, when I first took over the job as Treasurer, 
Mr. Sam Lentz came to me and asked me how much money there 
was in the treasury, and I told him at the time, and 

there wasn't enough money in there, so he told me to go to 
the secretary and get $300 to put into the account and to 
makr up a record to show that the drivers paid dues 

and the salesmen paid dues. 

MR. SOMERS: I object and move that the testimony 
be stricken as beyond the 10(b) period. 

TRIAL EXAMINER: Denied. Go ahead. 

Q (By Mr. Marrow) Can you fix the date when this took 
place? 
A That was about 1964 or thereabouts. 


Q Mr. Smith, I show you what was previously marked as 


General Counsel's Exhibit 11 for identification and ask 


1 f you recognize that. 


A Yes. I would say that's the deposit I made at that time. 
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Q Does that refresh your recollection of the time and the 
date you made the deposits? 

A Yes. 

Q Tell us when that was and the amount. 

A The amount of the deposit here is $316. That's October 9 
1964. 

Q October what? 

A The statement period is from October 9, 1964. 

Q But does the slip reflect the date when the deposit was 
actually made? 

A The date when it was actually made was October 30th. 

Q And you made that deposit? 

A Yes, I did. 

f MR. MARROW: I would like to have this marked as General 
Counsel's Exhibit 11A since it's part of the earlier exhibit? 


Or rather could I, with the Examiner's permission, have the 


earlier document marked 11A and this document which I am 


now requesting be marked 118 for identification? 
TRIAL EXAMINER: The bank statement will be 11A, and 
the present document, which is a blue slip, 11B. 


(The doc ument above-referred to, 
heretofore marked General Counsel '§ 
Exhibit No. 11, was remarked 
General Counsel's Exhibit 11A. 

The second document above-referred 
to was marked General Counsel's 
Exhibit No. 11B for identification ) 


(The document were handed to the parties.) 


JA~546 


582 
Q (By Mr. Marrow) Now, Mr. Smith, I show you what has 
been marked as General Counsel's 11B for identification 
and ask if you can identify that. 
A That's the deposit slip that the bank gives you when 
you make a deposit. 
Q And is that the deposit slip that was given to you in 
this particular instance? 
A That's correct. 

MR. MARROW: I would like t offer in evidence the two 
exhibits, General Counsel's 11A and B. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: Objection on the basis it's beyond the 
10(b) period. There is no allegation in the complaint 
going to this matter. 

MR. ADINOLFI: Same objection. 

TRIAL EXAMINER: Overruled. Perhaps I should comment 
briefly that in overruling your several objections, I assume 


that you understand it is received only as background 


material, and within those limitations and for whatever 
eee - re 


it_is worth, .I went over the complaint again this morning, 
and the complaint does allege the fact that General Counsel 
is relying—onbackground material going back to 1952. 

That wouldn't necessarily make it admissible, but he has 
alleged it. Go ahead. The two documents are received. 


_ (The documents above-referred to, 
heretofore marked General Counsel 'k 
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Exhibits Nos. 11A and 11B, were 
received in evidence.) 


MR. MARROW: I would ask leave to substitute Dhotostats 


inasmuch as they belong to the Association. 


TRIAL EXAMINER: Any objection? 
MR. ADINOLFI: No objection. 
TRIAL EXAMINER: The Photostats may be substituted. 


0 (By Mr. Marrow) Now, with respect to the payment 
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of dues, do you recall whether or not you made any entries 
in the Treasurer's books at or about this time as part 
of your functions as Treasurer of the Association? 
A No. I never had time to put any Treasurer's report 
because there was always some sales activity goina on, 
and I never got time to. The only thing I showed from then 
on were worksheets where I collected tw dollars every two 
months from the men. 
Q Do you recall whether or not you made out any worksheet 
with respect to the Payment of dues by the drivers or 
salesmen? 
A No. I never found time to do that either. I was 
Supposed to on the $300. 

MR. MARROW: May I have this marked General Counsel's 


Exhibit 12 for identification? 


(The document above-referred to 
was marked General Counsel's Exhihit 
No. 12 for identification.) 
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MR. SOMERS: May I examine the document? 
(The document was handed to the parties.) 

MR. SOMERS: I'm going to object to this document being 
Shown to the witness. The witness didn't testify he 
couldn't recall. He testified, no, he didn't. This document 
is aimed at his recollection. There is no evidence---- 

TRIAL EXAMINER: I don't want to comment on that, but 
on the basis of all the witness’ testimony to date, I'11 
permit the document to be shown him. He testified to 


more than you have just said. The objection is overruled. 


Q (By Mr. Marrow) Mr. Smith, I show you what has been 


marked General Counsel's Exhibit 12 for identification and 
ask <f you recognize that. 

A Yes, I do. It's in my writing. 

Q Could you tell us what it is or what it purports to be? 
A It is a record of dues collected from September '64 

to September '65. 

Q Do you have any recollection of actually having collected 
the dues as shown on that exhibit? 

A No, outside of any sheets I May have made up where 

I collected the two dollars from the salesmen. 

Q Do you recall whether or not you actually collected 

dues during that period? 

A Oh, yes. I collected from the salesmen, as I say, every 


two months. I would make out a sheet with the names on it 
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and put down the amount collected next to their names. 

Q Then what do the figures on this sheet represent? 

A Well, I can't say a hundred per cent that it represented 
just the money from the salesmen because I don't remember 
making up this sheet originally, but it's in my writing, 

and I must have done it. I think it was for the purpose 

of showing the $300 distributed because the drivers’ names 
are on here, and I never collected any money from the 
drivers. 

Q You say the drivers' names are on there? 


A Yes, some of them. 


Q Could you identify the individuals on that list who 


are drivers? 
A Frank Jones, Eddie---- 

MR. SOMERS: I'm going to object to this whole line of 
testimony. He should be testifying from his recollection 
having been refreshed. He is testifying from the document 
directly. : 

TRIAL EXAMINER: I don't follow you, Mr. Somers. 

MR. SOMERS: The document, as I understand it, has 
been introduced to refresh his recolledon as to having 
collected dues or an amount of money. Now, the document 
was to be read by him, and he was to testify after having 
; his recollection refreshed. The man is testifying 


directly from the document. I don't think that's the purpose 
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of the document. 

TRIAL EXAMINER: Mr. Somers, if I remember the testimony, 
the witness was shown the document and asked to identify 
it. He has identified the document as a document made up 
in his handwriting, and he is being asked by the General 
Counsel to explain the document, and he apparently is doing 
that. Now, I don't see that this is improper examination. 

MR. SOMERS: I think it's in fact impeachment of his 
own witness because in his answer prior to the introducing 
of the document the witness stated he did not collect any 
money from the drivers or warehousemen. 

TRIAL EXAMINER: All right, gentlemen, I've said it befor 
and I'll say it again. I am only interested in the best 
facts I can get, and if one of your witnesses -- when I say 
yours, I mean any of you counsel -- if one of your witnesses 
testifies to something you think is inaccurate and you want 
to correct it, either through that witness or some other 


witnesses, I'll permit it. I am not interested in who 


impeaches whose witness. I am only interested in getting 


the most accurate facts available. 

I have to find at some point in this proceeding what 
actually happened, and when I make a finding, I want you to 
know that I like to be satisfied that that is what happened 
and not just what some witness said what happened just because 


he said it. 


All right, the objection is overruled. 


Q (By Mr. Marrow) Could you identify for us, Mr. Smith, 
the individuals on General Counsel's Exhibit 12 for 
identification who you knew to be Ceuckiieaneeee 

A Frank Jones, Edward Kucka, Curley eric Warren Gates, 
Mel Harris, Walter Terry, Ernie Paccio, Joe Moore, Joe 
Geraci. 

Q Now, did you, during your tenure as Treasurer of the 
Association, ever collect dues from any oe those gentlemen 
you just named? 

A Never. 

MR. FEINGOLD: Are counsel participating in this hearing? 

MR. ADINOLFI: TI am. : 

TRIAL EXAMINER: Mr. Feingold, I don't understand that 
comment. 

MR. FEINGOLD: 1 thought I saw Mr. Adinolfi at the 
threshold or outside the room. 

MR. ADINOLFI: I can stand wherever I want. Leave me 
alone, will you? 

TRIAL EXAMINER: I'm not going to have that kind of 
thing. If Mr. Adinolfi or any other counsel wishes to stand 
uP, S@long as they don't do anything to disrupt counsel 
or be disrespectful, I don't object to it. 

MR. FEINGOLD: Well, counsel standing while Mr. Marrow 


is examining, it's inappropriate. 
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TRIAL EXAMINER: So long as it doesn't interfere with 
other counsel, I see no objection to it. I'm sure it js 
not meant to be disrespectful. 
Q (By Mr. Marrow) Mr. Smith, does the name Hopkins mean 
anything to you? 

MR. FEINGOLD: I want the record to show that while 
the witness is being asked question, Mr. Somers and 
Mr. Adinolfi are walking around the room, and I think it's 
objectionable, and I want the record to show that. 

TRIAL EXAMINER: Continue, Mr. Marrow. 

THE WITNESS: I would say that Hopkins was one of the 


drivers, but probably he was terminated about that time 


in employment, and I didn't put in anything for him. That's 


the only, explanation I can give on that. 
MR. MARROW: I'm offering General Counsel's Exhibit 12 
for identification. 
MR. SOMERS: You're offering it? 
MR. MARROW: Yes. 
MR. SOMERS: I object on the basis of 10(b). 
TRIAL EXAMINER: Mr. Adinolfi? 
MR. ADINOLFI: I have no objection. 
TRIAL EXAMINER: General Counsel's Exhibit 12 is received. 
(The document above-referred to, 
heretofore marked General Counsel]s 


Exhibit No. 12, was received in 
evidence.) 
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MR. MARROW: With leave to substitute photostats 
since the original is part of the Association's original 
records? 

MR. ADINOLFI: No objection. 

TRIAL EXAMINER: The permission is granted. 

MR. MARROW: I have no further questions of this witness. 

TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: May I have five minutes to assemble 
documents because I'll have a lengthy examination. 

TRIAL EXAMINER: All right, we'll be in recess until 
two o'clock sharp. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. Are you ready, Mr. 
Feingold? | 

MR. FEINGOLD: Yes, I am. 
Q (By Mr. Feingold) Mr. Smith, I show you a book of 
minutes produced by Mr. Adinolfi and turn to the minutes of 
October 23, 1964, and I ask you whether that refreshes your 
recollection as to when you became Treasurer of the 
Association. 
A Yes. It shows that I was elected Treasurer in 


October, 1964. 


MR. ADINOLFI: I object to that as not being responsive. 


He merely says that it shows he was. The question is whether 


or not his recollection is refreshed and in fact he was. 
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TRIAL EXAMINER: That was the question, Mr. Smith. 
For a lay person probably fit sounds captious, but the 
question is after looking at the book, 1s your mind 
refreshed as to when you were elected Treasurer. 

THE WITNESS: Yes. 

TRIAL EXAMINER: If so, tell us what the date was. 

THE WITNESS: October, 1964. 

TRIAL EXAMINER: Thank you. 

(By Mr. Feingold) Did you act as Treasurer on and after 

day? 

From that point on, right. 

Now, did the Treasurer have a book of records that he 
kept with his notes? 
A They were supposed to be a record of the monies 
collected. 
Q Now, I show you a black book which was produced by 
Mr. Bruno Glaski. I ask you, who is Mr. Glaski presently? 

He is presently the Treasurer. 

Who are the other officers of the Association today? 


Mr. Al Paul is the President. I don't know who---- 


I have no idea. 


A 
Q 
A 
Q Who was elected Vice President? 
A 
Q 


I show you the minutes from the minute book produced 
by Mr. Adinolfi dated November 11, 1966, and I-ask you to 


look at that. And after looking at it, does it refresh 
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your recollection who are theofficers elected at that 


meeting? 
A Mr. Amoroso was elected. 
MR. FEINGOLD: I move to strike it. 
Q (By Mr. Feingold) Does it rairestiv oon recollection 
as to who the officers were at that meeting? 
A Yes. : 
Q Can you tell us who the officers were that were elected 
at that meeting? | 
A Al Paul as President. Amoroso, Vice President. 
Glaski was Treasurer, and Lou Peck wagencs 
Q Look at the book and refresh your recollection. 
A ----secretary. 
Q Since the meeting of November 11, 1966, have there been 
any other elections? 
A No. 
Q Now, was that black book ever in your custody? 
A Yes, it was. 
Q And was General Counsel's exhibit 12 for identification 
one of the papers that was in that book? 
A Yes, it was. : 
Q And could you show me where this page was placed in 
that book? 7 
A I couldn't say exactly. 


Q ‘Was it in its chronological order? — 
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It would have been 


to the years. 


Q 


592 
somewhat in the order according * 


And this is the paper that you identified as being in 


your handwriting? 


A 


Q 
A 


Q 


Right. 


And what period does that cover? 


September '64 to September '65. 


And you made this paper out as Treasurer of the 


Association? 


A 
Q 


That's correct. 


Now, would you look in that book and see whether there 


was a statement of a bank balance for the month of October, 


964 from the Riverside Trust Company? 


MR. ADINOLFI: Excuse me, Mr. Feingold. Isn't that the 


bank balance that's already in evidence introduced by the 


General Counsel? 


MR. FEINGOLD: That was a bank statement. I'm talking 


about an auditor's statement. 


Mark this for identification. 


MR. ADINOLFI: May 
MR. FEINGOLD: Yes. 
(The document 


(By Mr. Feingold) 


(The document above-referred to 
was marked Charging Party's Exhibit 
No. 17 for identification. ) 


we see that, Mr. Feingold? 


was handed to the parties. ) 


And this slip of paper, Charging Party's 
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Number 17 for identification, did that come, and was that among 


the records you kept as Treasurer? 
A To the best of my knowledge it is. 

MR. FEINGOLD: I offer that in evidence. 

MR. SOMERS: Objection. Immaterial and irrelevant and 
beyond the 10(b) period. : 

MR. ADINOLFI: TI object to it because the witness 
obviously doesn't recognize it as never having seen it 
before. 

MR. FEINGOLD: I'11 ask counsel whether they'll stipulate. 

TRIAL EXANINER: Just a moment. Before we start getting 
into that, doesn't it duplicate the information that's on 
General Counsel's Exhibit 11A? 

MR. FEINGOLD: I don't think so wens o6 fixes the 
date of the balance. It's an auditor's statement of the 
bank, | 

TRIAL EXAMINER: Jet me see it. 

(The document was handed to the Trial Examiner.) 

MR. ADINOLFI: It's a duplication because the statement 
of the beginning balance appears on General Counsel's Exhibit 
TIA of the bank blanace in the lowere left-hand side. 

TRIAL EXAMINER: Charging Party's Exhibit 17 is rejected. 
Do you want it in the rejected exhibit file? 

MR. FEINGOLD: On what ground? May I ask the ground? 


TRIAL EXAMINER: Accummulative and hasn't been positively 
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identified. 

Do you want it in the rejected exhibit file? 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: So ordered. 
(The document above-referred to, 
heretofore marked Charging Party's 
Exhibit 17, was rejected.) 

MR. FEINGOLD: May I substitute photostatic copies 


for the original? 
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TRIAL EXAMINER: You may. You may put in any copy you 


~ 
fo] 


want in the rejected exhibit file. 


~ 
~ 


Q (By Mr. Feingold) Now, look at the looseleaf binder 


~ 
wo 


book that you have identified as a book that was kept by the 


~ 
er) 


Treasurer and which was produced by Mr. Glaski pursuant to 


~ 
A 


Subpoena and see if you can find any piece of paper showing 


=) 
on 


the dues payments for the first period prior to September '64 
to September '65 among those papers. 
A Prior to September '64? 
Q Yes. 
MR. FEINGOLD: With permission of counsel, may I try 
to assist the witness to save time? 
TRIAL EXAMINER: Well, on the basis of your question, 


I don't see how you can do it, Mr. Feingold. You asked him 


to look through all the papers to find a certain document. 


MR. FEINGOLD: All right, yes. I would rather have him 
find it that way, himself. 


JA-559 


595 
TRIAL EXAMINER: All right. 


THE WITNESS: Let me say there are papers here---- 

MR. FEINGOLD: You haven't looked through there. 

TRIAL EXAMINER: Is it your intention to have the witness 
identify a particular paper of which you are aware, Mr. 
Feingold? : 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: Why don't you get that piece of paper 
and show it to him? 

MR. SOMERS: Why don't we have the witness have the 
contents of all that book and the Treasurer's records in 
front of you? I believe there are some of them on the 
table in front of counsel for the Charging Party. 

TRIAL EXAMINER: Mr. Feingold, you have withdrawn your 
last question? : 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: He is going to ask another question. 
Q (By Mr. Feingold) I show you a sheet of paper containing 
a list of names and marked 1961 and ask you whether that 
was in the book that was in your custody. 

A Yes, it was. 
MR. FEINGOLD: Would you mark this for identification 


please? 


(The document above-referred to 
was marked Charging Party's Exhibit 
No. 18 for identification. ) 


(The document was handed to the parties.) 


JA-560 


~ 


o oOo A oa an kh WwW WN 


596 
Q (By Mr. Feingold) Was this one of the papers kept in 
the book that was kept by the Treasurer of the Association? 
A Yes, sir. 
Q Now, you have already identified a paper, General 
Counsel's Exhibit 12, as a list of names and payment of 
dues for the period September 1964 to September, 1965. 
A (Nodding head.) 
Q Can you tell me whether there are any such statements 
between the period of 1961 to 1964 when you took office as 
Treasurer? Look through the book. . 

MR. SOMERS: Mr. Trial Examiner, may I request that 
all of the Reasurer's records and books be put in front of 
the witness so he can check on these things, including 
checkbooks and everything? 

MR. FEINGOLD: All that we received from Mr. Glaski 
in this red folder and the book are on the desk. 

TRIAL EXAMINER: Since the witness has a number of 
Papers he is going to have to go through, we'll take a 
recess until 2:30 and give him a chance to go through them 
thoroughly. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. 

As soon as we went off the record the witness asked 
for clarification of the question, and he has been informed 


that the question is whether he can find any records in the 


documents he has been given between the years 1961 and 1964 
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which are like or have the information similar to that containef# 


in General Counsel's Exhibit 12. 

We will not take a recess until 2:30 while the witness 

looks for it. | 
(A short recess was taken.) 

TRIAL EXAMINER: On the record. 

Let the record show that I mequested Respondent's counsel 
and counsel for the Association to look at and observe 
the materials which the witness has just finished going 
through. mr. Feingold, it would be best if you now ask 
your question again of the witness, on the basis of his 
having looked at the record. 

Q (By Mr. Feingold) Mr. Smith, having looked at the 
records in the looseleaf book, can you tell us whether you 
find any statement of payment of dues between 1961 and 
September, 1964 when you took office? 

A I couldn't find any such record. 

MR. FEINGOLD: Now I offer in evidence the dues statement 
of 1961 for the purpose of clarification of the witness' 
testimony. : 

TRIAL EXAMINER: Any objection? : 

MR. SOMERS: Objection on the basis of 10(b), and I 
don't see its relevancy. 

TRIAL EXAMINER: Mr. Adinolfi? 


MR. ADINOLFI: No objection. 
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TRIAL EXAMINER: Can I have a brief statement of 


relevance -- or let me ask you, is it your contention by 
this testimony---- 
MR. SOMERS: I'11 withdraw the objection. 


TRIAL EXAMINER: All right, Charging Party's 18 is 


received. 


(The document above-referred to, 
heretofore marked Charging Party's 
Exhibit No. 18, was received in 
evidence. ) 
TRIAL EXAMINER: I assume you're not withdrawing your 
objection as to its being beyond 10(b). 
MR. SOMERS: As I understand it, I ahve a continuing 
objection pertaining to 10(b). Anything I have objected 
to with regard to 10(b) fs asked more in the sense of 
protecting myself in the event these documents are used 
for that. 
TRIAL EXAMINER: I'11 state for Mr. Adinolfi and yourself 
you do not waive your objection as to the 10(b) period. 
MR. ADINOLFI: I want to makeit clear. When I say I 
make no objection, it is understood that the 10(b) objection 
pertains since your statement that you examined the complaint 
and you're satisfied that this material can come in as 
background. I see no reason for objecting continually. 
TRIAL EXAMINER: You gentlemen, have an automatic 


objection to anything beyond the 10(b) period. 
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MR. ADINOLFI: Thank you. 
MR. FEINGOLD: Would you mark this for identification? 
(The document above-referred to 
was marked Charging Party's Exhibit 
No. 19 for identification.) 
MR. ADINOLFI: May I see that please? 
6 (The document was handed to the parties.) 
7 Q (By Mr. Feingold) Now, Mr. Smith, I show you Charging 
8 Party's Exhibit 19 for identification and ask you whether 
you see your signature on it. 
A Yes, I do. 
Did you make that check out? 
Yes, I did. 
What's the date of that check? 
The check is dated December 4, 1964. 


Is that shortly after you became Treasurer? 


That's correct. 


MR. FEINGOLD: I offer it in evidence. 


MR. ADINOLFI: No objection. 
TRIAL EXAMINER: Mr. Somers? | 
MR. SOMERS: I have an objection. There is no foundation 
as to what it's for. It's just a check made out to Schatz 
and Schata. What's the purpose? | 
Q (By Mr. Feingold) All right, who is Schatz and Schatz 
|] there, Mr. Smith? 
A Mr. Adinolfi was associated with the law firm of Schatz 
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and Schatz at that time, and he was in charge of the legal 


matters for the Association. 
MR. SOMERS: No objection. 
MR. FEINGOLD: I don't see why an objection was made 
in the first instance. 
TRIAL EXAMINER: Charging Party's Exhibit 19 is received. 
(The document above-referred to, 
heretofore marked Charging Party's 
Exhibit No. 19, was received in 
evidence.) 
MR. FEINGOLD: Would you mark this? 
(The document above-referred to 
was marked Charging Party's Exhibit 
No. 20 for identification.) 
13 |}9 (By Mr. Feingold) I show you a check marked Charging 
14 |/Party's Exhibit 20 for identification and ask you if your 
15 ||signature appears thereon. 
16 ||A It's my signature. 
17 Did: you make out that check to Schatz and Schatz? 
18 I did. 
19 What's the date of that check? 
20 November 9, 1965. 
21 MR. FEINGOLD: I offer this in evidence. 
MR. ADINOLFI: No objection. 


22 


23 MR. SOMERS: No objection. 


TRIAL -EXAMINER: Charging Party's Exhibit 20 is received. 


24 
(The document above-referred to, 
heretofore marked Charging Party's 
Exhibit 20, was received in evidence. 
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0 (By Mr. Feingold) Mr. Smith, I want to go back to clarif 


the dates and times after the election -- the NLRB election. 


You told Mr. Marrow that you met Mr. Adinolfi's or in 


Mr. Adinolfi's office. 

MR. ADINOLFI: I object to a rehash of what he testified 

If he wants to direct some questions---- 

(By Mr. Feingold) Do you recall your testimony? 

TRIAL EXAMINER: Just a moment. Mr. Adinolfi, there jis 
at least one labor board decision by which I am bound which 
reversed a Trial Examiner who the Board thought had unduly 
limited the Charging Party from questioning the witness, 
even though the Charging Party had gone over ground that the 
General Counsel had. That doesn't mean, Mr. Feingold, that 
you have unlimited right to go over the ground General Counsel 
has gone over unless you have something of sianificance 
to add to it, and I am asking you at this time not to 
repeat what General Counsel has already gone over just for 
the sake of repeating it. : 

MR. FEINGOLD: That fs not my purpose. My purpose was 
a preliminary question. 

TRIAL EXAMINER: Within those limits, you can go ahead 
and interrogate. 

MR. ADINOLFI: The thrust of my argument, sir, was 
simply that-I objected to his incorporating what this witness 


testified to this morning on direct pursuant to the questions 
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asked by General Counsel. If he wants to ask this witness 


direct questions on what dates what events took place, if he 
has any better recollection this afternéon than he had this 
morning, that's all right with me; but to rehash what he said, 
I object. 

TRIAL EXAMINER: Let's start the qeustion over again. 
If the question uses something that has already been testified 
to as a point of reference, if it's properly phrased, I 
can't see anything wrong with that. 

MR. FEINGOLD: I would like the question read back. 

TRIAL EXAMINER: Ask your questions. 

Q (By Mr. Feingold) Do you recall those events? 

A Yes. 

Q Could you tell us as best you can what day of the week 
it was that you met in Mr. Adinolfi's office? 

MR. SOMERS: Objection. He testified to the best of 
his recollection as to what the date of this meeting was in 
Mr. Adinolfi's office on the original direct. 

TRIAL EXAMINER: Just a moment. 

MR. ADINOLFI: TI have an objection to the question that 
it does not delineate which of the several occasions he has 
reference to. The question is vague. Would you read the 


question? 


TRIAL EXAMINER: No. Let's not read it back. If you 


will, from the beginning, rephrase the question, Mr. Feingold. 
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I think for the witness' benefit and protection it should be 


~ 


rephrased. 
MR. FEINGOLD: I think it was clear. 
Q (By Mr. Feingold) When was the first time you met in 
Mr. Adinolfi's office after the NLRB election? 
A Is it all right to answer it? 


TRIAL EXAMINER: Yes. 


THE WITNESS: To the best of my knowledge it was the 
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following Monday or Tuesday. 


we 
°o 


Q (By Mr. Feingold) And was that the time the Negotiatgng 


~ 
ro 


Committee was appointed? 

A That's correct. 

Q Now, you stated that you met in the Parma Restaurant, 
and you gave Mr. Marrow the details. What date or rather 
what day of the week was that? 

A That was on a Thursday night. 

Q And how long did that meeting take? 

A Well, we had lunch or dinner, and then I would say 
about two and a half to three hours at the most. 

Q Including the dinner? 

A Including the dinner. 

Q Now, you stated that before you went there, there were 
fourteen points on a piece of paper which you identified, 
is that correct? 


A (Nodding head.) 


604 


Q Now, is that what you referred to as grievances? 
A These were all the suggestions made by the salesmen -- 
particular grievances or things that they would like to 
have Management do. 
Q You are not referring to grievances in connection with 
a grievance procedure or hearings or an arbitration, were 
you? 

MR. SOMERS: Objection. Leading. 

TRIAL EXAMINER: Just a moment. I'm going to sustain 
the objection to the question as to form. 
Q (By Mr. Feingold) When you refer to grievances, were 
you referring to the fourteen items that were on this paper? 
A Yes. 
Q Were you referring to any discharge cases -- specific 
discharge cases? 

MR. SOMERS: Objection. 
Q (By Mr. Feingold) Or were these general complaints 
that the employees had? 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Feingold) Mr. Smith, do you understand the 


technical term of grievance as it's used by labor lawyers? 


A Not as used by labor lawyers. I wouldn't say so. 


Q What would be your definition or your understanding 
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of the word grievance? 
MR. ADINOLFI: Objection. 
TRIAL EXAMINER: Why do I have to know this? 
MR. FEINGOLD: Well, he speaks of grievances, and I 
ant to clarify the record.. These were bartering jtems. 
MR. SOMERS: I don't think this should be heard in 
froat of the witness. 
TRIAL EXAMINER: Gentlemen, let me find out something. 
I didn't know there was a great dispute as to what this 
jtness meant by a grievance. Is there? 
MR. SOMERS: Apparently. 
MR. ADINOLFI: Not as far as I'm concerned. 
MR. SOMERS: Counsel for theCharging Party is putting 
a great amount of weight on the term arievances. 
TRIAL EXAMINER: I don't see 
MR. FEINGOLD: Very well, I'11 drop the inquiry. 
Q (By Mr. Feingold) Now, in the Thursday meeting, was 
r. Adinolfi present? 
No, sir. 
Mr. Kelly present? 
No, sir. 
Was there anybody present representing the Association ? 
MR. SOMERS: Objection. 


TRIAL EXAMINER: Overruled. 


MR. SOMERS: I think it has been established there was a 
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Negotiating Committee. 

MR. FEINGOLD: Outside of the committee. 

MR. ADINOLFI: I object to this as repetitious. It 
was clear that Mr. Smith's recollection was very good as to 
who was present. 

TRIAL EXAMINER: Is the question as amended whether or 
not there was anyone at the Parma Restaurant representing 
the Association other than the Negotiating Committee? Is 
that your question? 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: The witness can answer that. 

THE WITNESS: No, sir. 

Q (By Mr. Feingold) Was there any communication in the 
course of the evening between the Negotiating Committee 


and Mr. Adinolfi or his office? 


A None whatsoever. 


Q Do you know whether anyone communicated withM. Adinolfi - 
anyone of the Negotiating Committee -- whether anyone of the 
Negotiating Committee communicated with Mr. Adinolfi or 
anyone in his office? 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. 

MR. FEINGOLD: If you know. 


TRIAL EXAMINER: The objection to the question fs sustainet 
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on the grounds of relevance. 


MR. ADINOLFI: He also hasn't laid a proper foundation. 


TRIAL EXAMINER: I think relevancy is a sufficient 


grounds. 


(By Mr. Feingold) Now, at the next session, that would 
Friday, is that correct? : 

That's correct. 

Was Mr. Adinolfi present? 

No. 

Did he ever appear in the office at any time during 
day? | 

Not to my knowledge. 

Did you meet on Saturday to discuss the contract? 

MR. SOMERS: Objection. I think it has been established 
happened. 


TRIAL EXAMINER: No. Overruled. If the witness under- 


stands the question. 


Q 


(By Mr. Feingold) Did the Committee meet with Management 


or any representative of Management on Saturday? 


A 


I don't recall. 

You didn't meet, did you? 

I don't recall meeting on Saturday. 
Did you meet on Sunday? | 
No. 


When was the next time that you saw or spoke to Mr. 
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Adinolfi about a contract after the Friday meeting? 

A I would say it was the next meeting in his office ot 
the best of my recollection. 

Q And when was that following the Friday session? 

A It was sometime the next week. I can't specifically 
say what day. 

Q Now, you testified that you were one of the signers 
of the Articles of Incorporation when the Association was 
formed, is that correct? 

A That's correct. 

Q And up to the time the bargaining committee met with 
Management on a Thursday, July the 27th, Thursday night, 
in all those years was there ever a Bargaining Committee 
that ever met with Management? 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: We haven't established, first of all, he 
was on any bargaining committee prior to this period. Secondly 
we don't know how it would be within his knowledge if he 
weren't. 

TRIAL EXAMINER: Mr. Adinolfi?2 


MR. ADINOLFI: Basically the same objection. 


TRIAL EXAMINER: I'11 overrule it. The witness occupied 


offices in this organization, and I'll take the answer as to 
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whatever he knows. 

MR. ADINOLFI: I think if the question is limited to 
the period during which he was an officer, then I would 
have no objection. 

TRIAL EXAMINER: The question was whether the witness 
is aware of any collective bargainina with Management between 
the Association and Management during the period he was a 
member or an officer of this organization. I'll take his 
answer. 

THE WITNESS: There was never any collective bargaining 
while I was an officer or when I wasn't an officer that I 


ever heard of. 


Q (By Mr. Feingold) Now, what did this Association do 


for its members and the employees since 1952? 
A Nothing to my knowledge. 
Q And I'm talking up to the time that the Negotiating 
Committee met with Management on July 27th -- up to that 
time. , 
(Nodding head.) 
You're shaking your head. 
Nothing to my knowledge. I answered your question. 
Now, how often did you have Association meetings? 
Once a year at the election of officers. 
Once a year? 


That's right. 
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Q And what was done at these meetings once a year? 
A Well, any new members that were to be taken in were 
taken in; and a report was read of dues collected, and there 
was nominations for officers. 
Q Was there ever a contested election for officers in 
all the years? 
A You mean in the sense that someone sought these offices? 
Q Yes. 

MR. SOMERS: Objection. I don't think that's proper. 

TRIAL EXAMINER: I'11 sustain the objection to that. 
Q (By Mr. Feingold) Was there ever more than one dandidate 
for office for a particular office? 

MR. ADINOLFI: Objection. 

TRIAL EXAMINER: No. Overruled. 

THE WITNESS: No. We had trouble finding candidates 
for office. 

MR. SOMERS: I move to strike the latter part of the 


answer as not responsive. 


MR. FEINGOLD: I belfeve it's responsive. 


TRIAL EXAMINER: No, I won't strike it. 
Q (By Mr. Feingold) Did these officers receive any 
benefits or waiver of dues for holding office? 
A No, sir. 

TRIAL EXAMINER: Of course, Mr. Feingold, I assume at 


some point you're going to ask me to give some weight to 
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the fact that this organization was not militant; is that 


what you're getting at; or not active or not overly active? 


MR. FEINGOLD: That's only part of it. Not overly 


active? It was a sham. 

TRIAL EXAMINER: All right, I think it has enough 
relevance so I have to receive it, but I. wish you would get 
on to something more substantial. 

MR. FEINGOLD: I think it very substantial. 

TRIAL EXAMINER: I don't want anybody to be misled. 
I'm quite serious in saying I am not impressed with it now, 
but perhaps the cumulative effect will prove that Mr. 
Feingold is correct in what he is doing. Go ahead, sir. 
Q (By Mr. Feingold) Now, to your knowledge were there 
meetings every year? 
A There was a period -- I don't recall what year -- but 
someone missed up on calling the annual meeting, and a few 
weeks later we were all told to go to Mr. Adinolfi's office 
in a hurry. We had to take care of it to keep the Association 
legal. | 
Q Who told you to go up to Mr. Adinolfi's office? 
A Well, it was one of the supervisors at the time who was 
instructed to tell us. 
Q And who were the supervisors at that time? 
A I can't remember that. 

MR. SOMERS: Objection to this. 
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TRIAL EXAMINER: Overruled. 

(By Mr. Feingold) Did you know Mr. Horowitz? 

Yes. 

What: relationship did Mr. Horowitz have to you? 

He was a supervisor. 
Q And during all the period that he was employed by 
Brescome, was he an officer or a member of the Brescome 
Association? 

MR. SOMERS: Objection. It has been asked and answered. 
It's in the record numerous times. 

TRIAL EXAMINER: I'11 take the answer. Do you know? 

THE WITNESS: He was a member of the organization at 
all times. 
0 (By Mr. Feingold) And Mr. Tarre? 
A Mr. Tarre likewise. 
Q How about Mr. Sandler? 
A Mr. Sandler was also in the organization when he came 
with the company. 
Q Now, was there any requirements to your knowledge 
that an employee salesman had to become a member of the 
union as a condition of employment? 


A Was there a requirement? I don't quite get the question 


Q In order to continue as a salesman, did you or any 


other salesman have to become a member of the organization? 


A This was an implied threat. 


JA-577 


we 


o O20 27 DBD AH kF WA NW 


613 
MR. SOMERS: Objection. 


MR. ADINOLFI: Objection and ask that it be stricken. 


MR. SOMERS: Physically. 

TRIAL EXAMINER: The last sentence of the witness "this 
was an implied threat" is stricken. 
0 (By Mr. Feingold) Please answer the question what 
your understanding was yes or no. 
A Will you repeat the question? 
Q Was it your understanding that in order to retain your 
employment and as a condition thereof voulhed to join 
the Association? 
A Yes. 

MR. SOMERS: Objection. Was it his understanding. 

TRIAL EXAMINER: I'm going to overrule that objection. 
For whatever it may be worth, the man has stated his under- 
standing of what the obligation was. : 
Q (By Mr. Feingold) And when did a salesman who is 
employed---- | 

TRIAL EXAMINER: Just a moment. 

MR. SOMERS: These are all leading questions. 

TRIAL EXAMINER: Yes, they are. Do you remember how 
you came to that conclusion that you had to join? Did 
anyone tell you? 

THE WITNESS: Nobody said this in so many words. We 


were told to go to the lawyer's office at the beginning of 
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this organization, and we were given to understand that if 
you wanted to work there, you had to belong to the Association. 

TRIAL EXAMINER: Who gave you to understand that? ° 

THE WITNESS: Well, the supervisors who worked there, 
and Mr. Lentz' personal attitude. He didn't say in so many 
words this, but it was evident. 

TRIAL EXAMINER: All right, go ahead, Mr. Feingold. 

Q (By Mr. Feingold) Mr. Smith, following up your answer 
to the Trial Examiner's question, do you remember when this 
organization was formed? 

A Not the exact date. 

Q But do you recall the circumstances, that you met in 
the office of Schatz and Schatz? 

A Yes. 

MR. SOMERS: Objection. He's leading the witness. We've 
been through this before. 

TRIAL EXAMINER: We've been through this with this 
witness, and I'm sustaining the objection. I suggest you 
confer with General Counsel. 

MR. FEINGOLD: I just conferred with him, and he said 
he just touched on it. He touched on the subject. 

TRIAL EXAMINER: Rather than deprive counsel of an 


opportunity to interrogate, I may be wrong, I'11 permit you 


to do it, but don't do it by leading questions. 


Q (By Mr. Feingold) Do you recall the circumstances or 
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the time when and the place where the Association was 
formed? 
MR. SOMERS: Objection. Multiple question. 
TRIAL EXAMINER: No. Overruled. 7 
THE WITNESS: Yes, I do. 
0 (By Mr. Feingold) And where did the salesmen meet to 
form this association? 
A In Mr. Adinolfi's office. 
Q And who is Mr. Adinolfi or who was he at that time? 
TRIAL EXAMINER: All right now, this I know the record 
shows whether by this witness or somebody’ else. Let's 
get on with it. 


MR. FEINGOLD: I withdraw the question. 


Q (By Mr. Feingold) Did you know Mr. Adinolfi before you 


went there? 
A I never saw him before. 
Q Didyou know Schatz and Schatz? 
A I didn't have anything to do with them. 
Q Do you know whether Schatz and Schatz was friends of 
the Lentzes? 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Sustained. 
Q (By Mr. Feingold) Could you tell us what if any relation 
ship existed between Schatz and Schatz and the Lentzew? 


MR. SOMERS: Objection. If the witness knows of his own 
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knowledge. 

TRIAL EXAMINER: If the witness knows of his own 
personal knowledge of a relationship between either 
Mr. Mervin Lentz or Mr. Samuel Lentz and the firm of Schatz 
and Schatz, he may testify. 

THE WITNESS: It was common knowledge that Mervin 
Lentz was very friendly with young Schatz. 

MR. SOMERS: Objection, and I move it be stricken. 

) (By Mr. Feingold) What did you know, Mr. Smith? Did 
know that Mervin Lentz knew the younger Schatz of Schatz 
and Schatz? 

MR. SOMERS: Objection. 

Q (By Mr. Feingold) Did you personally know of that 
relationship? 

THE WITNESS: Is there an objection? 

TRIAL EXAMINER: I'm Sorry. I didn't hear it. The 
objection is overruled to that question, which, as I understand 
it is what was your personal knowledge. 

THE WITNESS: TI had no personal knowledge of it. 

MR. FEINGOLD: I have no further questions. 

MR. SOMERS: May I have any statements of the witness 
given to the NLRB or any written notes taken from 


discussions with him? 


(A document was handed to Mr. Somers.) 


MR. SOMERS: May we have a 15-minute recess? 
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TRIAL EXAMINER: Will ft take all that time? 

MR. SOMERS: Yes, I think it will. | 

TRIAL EXAMINER: I'11 do better than that. I'll give 
you twenty. We'll return at half past three an give 
Mr. Smith a chance to get a drink of water or whatever else 
he wants to do. | 

(A short recess was taken.) 
TRIAL EXAMINER: On the record. Mr. Somers? 
CROSS EXAMINATION | 

Q (By Mr. Somers) Mr. Smith, do you recall that at a 
meeting that you attended which would probably be the 
fourth meeting of the Distillery Workers Union, discussion 
came up concerning Leo Maynard? Do you recall that? 
A I recall the discussion. 
Q I see. And Leo Maynard is a fellow salesman, isn't 
that correct? : 
A That's correct. 

Was Leo Maynard invited to this meeting, do you know? 

No, he wasn't. 

Do you know why he wasn't invited to this meeting? 
A They were being considerate of his health because he has 


a heart condition. 


Q And when did this heart condition develop that Mr. 


Maynard had? 
A I would say a couple of years ago. 
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Q But aside from this one instance, you never asked to 


look at that sheet, did you? 

A I asked for a sheet, and I was told I couldn't get one. 
0 That was eight months ago? 

A That's right. 

Q Now, do you recall when Mervin Lentz and Stanley Goldstein 
met with you in Mervin's office? 

A That's correct. 

Q Was anyone else present at that meeting? 

A No, sir. 

Q And when you walked into that meeting, you were asked 
to sit down? 

A Right. 

0 And who spoke first? 

A I think Mervin Lentz spoke first. 

0 Do you recall him having any yellow sheets in front 

of him? 

A It's possible. I can't remember. 

Q Do you recall that they had any figures with them at 
that time -- any statistics on your sales or your earnings? 
Q It's possible. I don't recall it. 

0 Do you recall if they outlined the company's benefits 


and the amount of money -- withdraw the second part -- Do 


you recall-they outlined the amount of benefits or the 


particular benefits that you received at Brescome? 
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Q You were probably of the opinion at that time that Sam . 
Lentz knew that you were active in ongantiziing for the 
Distillery Workers, isn't that right? 


A I would say so, yes. 


Q Now, Mr. Smith, you stated that since the election 


the company had shown to the salesmen the commission sheets, 

is that correct? 

A That's correct. 

Q And this basically was one of your complaints prior 

to the election, isn't that correct? 

A Right. 

Q And this was of great interest to you, isn't that correct? 

Right. | 

And isn't it correct that you looked at those sheets 

Since that election? | 

That's right, because---- 

You---- 

MR. FEINGOLD: Wait. | 

TRIAL EXAMINER: The witness indicates he has something 
further to answer to the question if it's pertinent to the 
question. , 

THE WITNESS: Well, prior to the election in fact three 
or four years Before that we were always given a sheet 
showing commissions. Each man was given a sheet showing his 
commissions. Since the election the sales manager has one 


copy in his drawer, and you have to go and ask him to see that, 
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and we're in a very busy business, and there are a million 
details, and sometimes you just don't get to it. 
Q (By Mr. Somers) But you've been asked to come and look 
at it. 
A We were told the sheet was available. 
Q But you specifically have been asked to come and see 
the sheet by Mr. Reuben? 
A Not asked. We were told it was available if anyone 
wanted to look at it. 
Q Didn't Mr. Goldstein on more than one occasion ask you 
to look at the sheets with him? 
A I not only---- 
Q Answer the question. I think it requires---- 
A I not only wanted to look at the sheets, but I went 
to the IBM to see if I could determine the rate of pay 
even with the sheet. 

MR. SOMERS: I move that the answer be stricken as 
not responsive. And I ask the Trial Examiner to direct the 
witness to answer the question. 

TRIAL EXAMINER: The last answer is stricken. Wil] 


you repeat the quetion? 


MR. SOMERS: I'11 withdraw the question. 


Q (By Mr. Somers) Isn't it true that Mr. Goldstein has 
asked you to come into his office on several occasions since 


the election in order to explain to you in detail your earnings 3 
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A On one occasion he did, and we went into the IBM room, 
and he tried to explain to me how the commissions were 
arrived at from the IBM cards, but he made a statement that 
they couldn't break it down without the use of the computer. 
Q I don't think that you understand. I'm talking about 
Mr. Goldstein asking you to come in and to. go over your 
earnings and exactly how they are arrived at. This is what 
I'm talking about. Do you recall that? 

MR. FEINGOLD: I'm going to object to this type of 
examination in this context any further. I don't see the 
relevancy at this point, even for cross examination. 

TRIAL EXAMINER: Overruled. The pending question is 
whether or not Mr. Goldstein ever asked the witness to come 
in so that Mr. Goldstein could tell him how his commissions 
were computed. Is that your question? 


MR. FEINGOLD: At what time? 


TRIAL EXAMINER: Just a moment. Is that your question? 


MR. SOMERS: How the Salary is computed. 


TRIAL EXAMINER: I think you can answer that yes or 


MR. FEINGOLD: I'11 object unless a time is fixed. 

TRIAL EXAMINER: Mr. Feingold, the objection is overruled. 
The question to the witness is did Mr. Goldstein ever ask 
you to come in for that purvose. 


THE WITNESS: He never asked me directly. The statement 
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was made that if you wanted to check your commission or how 
they were arrived at, that he was available. 

0 (By Mr. Somers) Haveyou ever attempted to ao over 
your earnings and how it is arrived at and review it? 

A I made the statement just previous that I had gone 
into the IBM room with him to trv to determine how the 
commissionswere arrived at. 

Q I'm talking about your yearly earninas -- excuse me -- 
your weekly earnings. 

MR. FEINGOLD: Could we clarify the situation and find 
out just what the question is? 

TRIAL EXAMINER: Will you rephrse your auestion, Mr. 
Somers? 

Q (By Mr. Somers) Do you recall Mr. Goldstein asking 
you specifically to go over your earninas and how they are 
specifically arrived at? 

TRIAL EXAMINER: Mr. Somers, I think we've gone over 
this a number of times. Apparently you're thinking of 
something that is not clear to the witness. Can you further 
identify it? Y 

MR. SOMERS: I think the witness is referring to how 
the commissions are arrived at. I'm discussing how his 


earnings are arrived at. There's a difference. 


TRIAL EXAMINER: A11 right. Do you understand what 


Mr. Somers is referring to, Mr. Smith? 
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MR. FEINGOLD: [I'm going to object unless a specific 


question is put to the witness, not a discussion. 

TRIAL EXAMINER: That's overruled. The question as 
explained by Mr. Somers has to do with how the witness' 
earnings are arrived at as distinct from how his commissions 
are computed. Of course, I don't know enough about this 
business. That's confusing to me. Maybe if the witness 
understands, he can answer, 

MR. FEINGOLD: 1'7} object to it because it's confusing. 

TRIAL EXAMINER: Just because the Examiner doesn't 
understand it doesn't mean that the witness doesn't, 

MR. FEINGOLD: I don't understand it, and I object to it. 

TRIAL EXAMINER: Do you understand, Mr. Smith? 

THE WITNESS: J understand it in this context. I 
tried to find out how the earnings are computed, and Mr. 
Goldstein couldn't explain it to me. He said you would have 
to have a computer. 

TRIAL EXAMINER: Continue, Mr. Somers. 

Q (By Mr. Somers) Now, addressing yourself to Mr. 
Sandler, do you recall Mr. Sandler? | 

A Yes, sir. 

Q And he came to the company about three years ago, is 
that correct? | 


A That's correct. 


Q And he is no longer with the company?) 
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Right. 
Q Were you personally aware of the limitations of the 
responsibility of Mr. Sandler? 
A In what respect? 
Q With regard to conducting sales meetings? 
MR. FEINGOLD: I'm going to object to that questions. 
MR. SOMERS: Let me rephrase it. 
Q (By Mr. Somers) Do you know personally how the program 
for the sales meeting is drawn up? 
A Perhaps you could clarify that a little further. 
0 Do you know how the content of the sales meeting is 
determined? 
A Well, normally a supplier comes in and wants to conduct 
a sales meeting. 
Q I'm talking about a sales meeting for the company. 
A Run by the company itself? 
Q Yes. 
A Well, we get an announcement that the company is going 
to have a sales meeting, and I assume or the rest of the 


salesmen assume that Mr. Sandler prepares the sales meeting. 


Q But you don't really know who prepares it. 


A No. He conducts it. 
MR. SOMERS: I move that the last remark be stricken 
as not responsive. 


TRIAL EXAMINER: Overruled. 
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Q (By Mr. Somers) Isn't it true that either Mervin 
Lentz or Sam Lentz would speak at the sales meetings? 

Sometimes. 

And suppliers would speak at the sales meetings? 

Sometimes. 

Can you ever recall a meeting which Mr. Mervin Lentz 
attended which he did not speak? 
A Over a period of how many years are you talking about 
now? 
Q At any time when Mr. Sandler was employed. 
A No. I would say he usually made some remarks if he 
attended a sales meeting. 
Q Now, the assignment of new accounts is done according 
to territory, isn't that correct? : 

This is the normal procedure. 

I see. And is it ever done according to some other 
riteria besides or aside from territory? 


Yes. Occasionally it will happen where a new man 


omes into the company, and they will juggle territories 


around. 
Q Now, if there was one account which included two territoriefis- 
-- Withdraw that. Is there ever an area in which there 
is more than one salesman covering? 
Yes, quite frequently. 
And the determination has to be made as to which salesman 


111 cover a particular account? 
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That's correct. 

And fan't it true that Mervin Lentz or Samuel Lentz 

that determination? 

Not to my knowledge. 

Who made that determination to your knowledge. 

The sales manager. 

How do you know that he made that determination? 

He has done it to me. 

He has done what to you? 

He has assigned an account in a particular area. 
Q Now, you say he assigned an account. He told you to 
cover it? 

He told me to call on this particular account. 

Do you know in fact how he arrived at that decision to 

you that? 

I assumed that that was part ofhis duties. 

But you don't know. 
‘A Definitely, no. 
Q It could possibly have been Samuel Lentz or Mervin 
Lentz that did make that decision, isn't that possible? 
‘A Anything fs possible. 
Q Now, Mr. Smith, you stated that as a salesman you do 
make deliveries, isn't that true? 


That's correct. 


And you pick up the goods at the Brescome plant? 
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A Right. 

Q And you back up your car to the door, I guess at the 
front of the plant? 

A Right. 

Q And you help a warehouseman or whoever is there put the 
goods into your car? 

A Sometimes if they're available. 

Q If they're not available, you would put it in? 

A I put it in, right. | 


Q How often does this happen in one week, would you say 


to you? 
A It happens quite frequently. 
Q What do you do? You deliver the goods to the customer? 
A Right. I try to give them service where they need it 
in a hurry and the truck is not available to get it there 
at that time. 
Q Right. So you're helping out the driver in fact to 
ake a delivery because it has to be made urgently? 
A I'm helping myself because I'm on a Commission basis, 
and I'm building good will with the customers by giving 
him service. : 
Q There are times in fact where you have helped out in 
the warehouse, isn't that true? 

There have been times in the past. 


And you have picked orders for customers on occasion? 
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HA That was just recently. That was the only time that 

I did though. 

HQ And you have helped with the inventory in the warehouse, 
haven't you? 

A No, sir. 

Q Some salesmen have, haven't they? 


A Not to my knowledge. There may have been some, but 


I don't recall, outside of supervisors. 
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You're familiar with Mr. Sposito, aren't you? 


~ 
fo] 


Yes, I am. 


he 
o 


right. 


~ 
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Was he formerly a warehouseman? 


Q 
A 
Q He's a salesman? 
A 
Q 
A 


~ 
a 


I think he was. I wasn't there at the time, so I 


) 
a 


can't state specifically. 


~ 
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Are you familiar with Mr. Ferrante, aren't you? 


He) 


Yes. 


~ 
te) 


Was he a former warehouseman? 


= 
wo 


He was a shipper in the old warehouse years ago. 

Isn't it true that some warehouse employees will 
call on accounts when it is needed such as in times when a 
salesman is 111 or a salesman is on vacation? 
A That has happened, I think, in one or two occasions in 
the past. 


25 |] Q Now, you have given us some testimony with regard 
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to the functions of Mr. Sandler. Would you say that Mr. 


~ 


Horowitz had the same functions that Mr. Sandler had? 

A No, I would not. 

Q What differences were there? ; 

A Mr. Horowitz was listed as a supervisor. Mr. Sandler, 
it was always understood, was a sales manager. 

Q That's the only differences in their title? 

A Right. 
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Q What about Mr. Tarre? Would you say he had the same 
responsibilities or the same functions? 

A Mr. Tarre was originally listed as a supervisor, and 

then when Mr. Horowitz left the company he became known 

as the sales manager. 

Q What about his functions? Were they the same or substantially 
the same as those of Mr. Sandler and Mr. Horowitz? 


A I would say so, yes. 


Q To your knowledge did Mr. Sandler have occasion to ever 


fire any employee? 
A Not to my knowledge. 
Q To your knowledge did Mr. Sandler ever hire an employee? 
MR. ADINOLFI: 1 object to that unless it has been 
established that Some people were hired during the period 
he was there. 
24 | TRIAL EXAMINER: Well, I think we can establish it in 
os [the same question, if the witness answers either no or yes. 
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necessarily on the grounds you state. 
Q (By Mr. Somers) At the third m-eting that you 
attended of the Union at the Firehouse, Mr. Canton spoke, 
is that correct? 
A I would say so, yes. 
Q And he spoke about how best to promote entering the 
union, isn't that correct? 
A Right. 
Q What do you mean by promote entering the union? 

MR. FEINGOLD: I'm going to object to that. 

MR. SOMERS: Those are his terms on direct examination. 

TRIAL EXMINER: I don't remember that he used those 
terms, but I am going to sustain the objection. 
Q (By Mr. Somers) What was said concerning how best to 
promote entering the Union by Mr. Canton? 

MR. FEINGOLD: There is no foundation laid that anything 
was said. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I can't recall word for word, but it was 
just an explanation of what steps would be followed 
once we had a majority of salesmen signing cards. 
Q (By Mr. Somers) Did he talk about an election at this 
meeting? 


A I can't remember that specific meeting whether he talked 


about an election, but it had been explained the steps that 
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would be followed if the Company didn't recognize a 


majority of the salesmen in the Union. 


MR. SPELLACY: Mr, Examiner, may I ask for a 30-second 


recesss? 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: No objection. 

TRIAL EXAMINER: You can have a full minute. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. Mr. Somers? 
Q (By Mr. Somers) Do you recall, Mr. Smith, that you 
Stated on your direct examination that you were told by 
Mr. Canton to vote for the Association at the meeting of the 
Association where the ballot was taken? 
A That's correct. 
Q Didn't Mr. Canton also Say to you that this was for 
your protection? ! 
A That's correct. 
Q And didn't Mr. Canton also tell you that you were not 
to openly discuss the Union in front of the Employer? 
A I would say so. 
Q And that also was for your protection? 
A Right. ? 

MR. eile Objection. Is that what. was said or is 
he asking the witness if that's what he thought? 


TRIAL EXAMINER: I had assumed that. Was this something 
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Mr. Canton told you, not discussing it in front of the 
Employer was for your protection? 

THE WITNESS: Yes, sir. 

Q (By Mr. Somers) He didn't want the Company to know 
that the salesmen were organizing, isn't that correct? 

MR. FEINGOLD: I object to what Mr. Canton's state 
of mind was. 

TRIAL EXAMINER: You may answer as to what Mr. Canton 
said to you about this, if anything. Do you know what the 
question is? 

THE WITNESS: Would you repeat it? 

TRIAL EXAMINER: Read the question please. 

(The pending question was read by the Reporter.) 

THE WITNESS: Yes. 

(By Mr. Somers) That's what Mr. Canton told you? 

A Yes. 

Q Didn't he tell you to keep theCompany in doubt as to 
whether the Union had a majority of the employees or not? 
A Well, the way you phrase the question, it wasn't just 
that way. As he explained it to us, not to indulge in any 
conversation for our own protection. 

Q He told you not to indulge in any conversation for 


your own protection in front of the Employer, is that correct 


MR. FEINGOLD: I object. He didn't say that. 


MR. SOME8S: I'm asking if he aaid in front of the Employer. 
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Union? 
A I never have. 
Q Did you ever pay any initiation fee into the 
Distillery Workers Union? 
A I never have. 
Q Did you ever become a member of the Distillery 
Workers Union? 
A Not as yet. I have an authorization card signed, 
but whether that---- 
Q If the Union -- the Distillery Workers Union -- hadwon 
the election, then you would have become a member of the 
Distillery Workers Union? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Somers) Was it explained to you by Mr. Canton 
at any time that once the Union -- the Distillery Workers 
Union -- won the election, they would then be your bargaining 
representative? } 
A That they would be what? 
Q Your bargaining representative. 


A Yes. 


Q Now, do you recall that you stated on direct that the 


Association met once a year, and they elected officers, took 
in new members, read the report on dues? Do you recall that? 
A Yes, sir. 
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THE WITNESS: Well, it refreshes my memory in what 
I started to say before, that originally this 
Q (By Mr. Somers) No. Does this refresh your recollection 
of this meeting. 
A No. No. 
MR. FEINGOLD: I am going to object to that. 
TRIAL EXAMINER: Are you going to follow that up, 
Mr. Somers? That last question didn't mean much to me, 
and the answer now doesn't either. Your question was 
does this refresh your recollection as to this meeting. 
Q (By Mr. Somers) As to what happened at this meeting. 
TRIAL EXAMINER: All right. 
I would say no. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: Back on the record. 
Q (By Mr. Somers) Mr. Smith, you testified on dtrect to 
receiving $300 from the Companyitor the Association. 
Do you recall that testimony? 
A Yes, sir. 
Q And do you recall approxoimately the time that thet 
occurred? 


A It was around the time when I was elected Treasurer 


24 the first time. 


25]] Where did the discussion take place with Mr. Sam Lentz? 
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A In the office. 
Q Whose office? 
A Mr. Sam Lentz’ office. 
Q How did the discussion start? 
A Well, as best I can recall, there wasn't enough money 
to pay Mr. Adinolfi. 
Q Who told who this? 
A Well, I had the Treasurer's book, and the bank checkbook, 
and I was proceeding from that. 
And you went in and told Mr. Lentz this? 
Yes. I would say so to the best of my recollection. 


And you asked him what could be done about it? 


Or if he could help? 
Right. 


Q 
A 
Q 
A Right. 
Q 
A 
Q 


And Mr. Lentz replied that he would give you a $300 
advance, isn't that true? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Overruled. 

THE WINTESS: It was no conception of it being an 
advance. He said "Get $300 from my secretary in cash and 
make out a report Showing that the dues were paid by the 
drivers as well as the salesmen." 

Q Was anyone else present in this discussion? 


A Outside of the Secretary, I don't think she was in on 
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the discussion. It's just I went to her. 
Q Didn't you get the money from the secretary? 
A Yes, sir. 
Q And do you recall at that time that you received the 
money that it was cash? 
A That's correct. 
Q Where did she take the money from? 

MR. MARROW: Where did who take the money from? 
Q (By Mr. Somes) Where did the secretary take the money 
from? 
A She always had the money available. 

TRIAL EXAMINER: The question is where did she take 
the money from on that occasion. 

THE WITNESS: TI would say her desk. I don't know 
exactly. 
Q (By, Mr. Somers) Do you recall she wrote out a slip 
covering that payment to you? 
A I have no knowledge of it. 
Q You don't recall, is that your testimony? 
A I would say no. I have no knowledge wf the slip 
being made out. 

She didn't hand you a Slip, did she? 


No, sir. 


And is this secretary Miss Fuehrer? 


(No response. _ 
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MR. SOMERS: Let me see if I can refresh your recollection. 
I would like to have this marked as Resionuanacs 16. 
(The document Anon epaea to 
was marked Respondent's Exhibit 
No. 16 for identification.) 
(The document was handed to the meee) 
MR. FEINGOLD: Are you offering this in evidence? 
Q (By Mr. Somers) Mr. Smith, do you recall seeing Miss 
Fuehrer writing this note? | 
A I have no knowledge of it whatsoever. 
MR. FEINGOLD: Could I have voir dire on this document? 
TRIAL EXAMINER: No. | 
MR. SOMERS? May I have one minute? 
TRIAL EXAMINER: Certainly. We'll take a five-minute 
recess. 
(A short recess was taken.) : 
TRIAL EXAMINER: On the record. Mr. Somers? 
Q (By Mr. Somers) Mr. Smith, on direct examination 
you stated that you were told by Management to go to Schatz 
and Schatz. Do you recall who told you that? 


A At what time? 


Q In 1952 at the beginning of the formation of the 


Association. 
A As best I can recall, it would have to be one of the 
supervisors. 


Q Ywu don't know which one, do you? 
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A 
Q 


No. I can't recall now. 


You don't know where the conversation took place either, 


do you? 


A 


Q 
A 


Q 


It would take place in the office. 
You mean in the building? 
The warehouse. 


At the first meeting of the Union you stated -- the 


first meeting you attended -- all men signed cards? 


MR. FEINGOLD: Excuse me. Are you talking about the 


Association or the Distillery Workers? 


MR. SOMERS: I'm talking about the Distillery Workers 


Unfon. 


Q 


MR. FEINGOLD: Thank you. 


(By Mr. Somers) You stated that all men there signed 


cards, do you recall that? 


A 


Q 
A 


Yes. 
Did you see anyone sign a card yourself? 


Yes. They were all right at one table there, and 


we were given cards, and we signed them. They were right 


adjacent to me. 


Q 
A 


Q 


You signed your name to that card, right? 


Right. 


And who did you personally observe putting his 


signature on a card? 


A 


Well, Joe Leahy, Al Paul, 
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Q And where was Mr. Paul in relation to you when you 
filled in the card? 
A We were al] Sitting at one table. 
Q Well, could you explain the position? Were you opposite 
him? Was he beside you? 
A No. They were sitting alongside me as far as I can 
recollect. | 

MR. SOMERS: Does the Union have this card with them? 
May I see the card? | 

MR. MARROW: You mean Mr. Smith's card? 

TRIAL EXAMINER: Let's not have a discussion about 
it. If you're going to show him, show him. 


MR. MARROW: He has it. 


MR. FEINGOLD: wr, Somers was handed a card. 


MR. MARROW: I gave him a card. 

TRIAL EXAMINER: All right. 

MR. SOMERS: May I see Mr. Smith's first card that was 
put into evidence? : 

MR. MARROW: TI have the original if you would rather 
Took at that. 

MR. SOMERS: Yes, 

(A document was handed to Mr. Somers .0 

Q (By Mr. Somers) Mr. Smith, do you recall if you 
were ever on the Negotiating Committee for the Association? 


MR. ADINOLFI: Other than the last time? 
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MR. SOMERS: I'm sorry. 
Q (By Mr. Somers) Other than 1967, do you recall ever 
being on a Negotiating Committee for the Association? 
A I don't ever regall a Negotiating Committee, period. 
Q That is not my question. 

MR. SOMERS: I move the answer be stricken. 

MR. FEINGOLD: I think---- 

TRIAL EXAMINER: Gentlemen, the motion to strike is 
denied. I think it was responsive, 

MR., SOMERS: I have nothing further. 
Q (By Mr. Adinolfi) Mr. Smith, you sell approximately 
$640,000, worth of liquor during the course of a year, is 
that correct? 

What period of time are you talking about? 

During a calendar year. 


You mean the past calendar year? 


It's quite possible. 


A 
A 
A 
Q Yes. 
A 
Q 


And averaging two and a half per cent against that, 
you run around $16,000. 
A That's not correct. That $16,000 includes expenses. 
My net earnings would be approximately $3,000 less than that. 
Q Or $13,000? 
A Right. That's correct. 


Q IT see. All right now, in order for this total picture 
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to operate successfully, you've got to sell liquor, and the 
truck drivers have got to deliver, isn't that so? 

A That's correct. | 

Q And there's got to be a good deal of service to the 
accounts. In other words, they've got to get the cases of 
whiskey when they want them, don't they? 

A That's correct. 

Q And if you sell them, and they don't get them, you're 
falling down on your service? 


A Right. 


Q And if you don't sell them, the truck drivers don't 


have anything to deliver, do they? 
A That's right. 
Q And if the truck drivers are on a strike and are 
unable to deliver the goods, that's going to hurt you and 
your earnings. 

MR. MARROW: Objection. 

MR. ADINOLFI: I claim it. 

TRIAL EXAMINER: Overruled. 

MR. FEINGOLD: May I have the question please? 

(The pending question was read by the Reporter. ) 

(B -Mr. Adinolfi) Isn't that so? 

That's right. 

MR. MARROW: Is my objection noted? 

TRIAL EXAMINER: Your objection is noted. Perhaps 
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I didn't give it enough consideraticn. Did you have any 
argument? 
MR. MARROW: It's hypothetical, and there was no 
testimony there was ever a strike of the truck drivers. 
TRIAL EXAMINER: Well, we're now apparently on the 
appropriate unit issue, and I am a little more flexible on 
that one. Go ahead. 


MR. ADINOLFI: I further beg to differ with my colleague. 
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There was testimony there was a strike of the truck drivers 
in 1952. 

TRIAL EXAMINER: That doesn't make any difference to me. 
I am trying to keep my eyes on the issues. 

MR. ADINOLFI: Very well. 
Q (By Mr. Adinolfi) As a consequence of this inter-relation- 
ship between you and the warehousemen and the drivers, you 
pitch in to unload goods at a time when the warehousemen 
are on strike or the truck drivers are on strike or it is 
necessary that the salesmen unload goods, isn't that so? 

TRIAL EXAMINER: Mr. Adinolfi, I think that that question 
is a little difficult for me. 

MR. ADINOLFI: Very well. Let me rephrase it. 


TRIAL EXAMINER: Now, in that particular area I don't 


think there is any necessity to refer to what this witness -- 


well, if this witness has in the past done something during 


the course of a strike, yes, okay. Go ahead. 
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Q (By Mr. Adinolfi) Yeu have unloaded goods in the past 
in the course of a strike, haven't you? | ? 
A Correct. 
Q And you have many times backed up your car to pick up 
cases of whiskey to deliver to your customers to maintain 
the high level of service that you have during the past 20 
years to your accounts, isn't that so? | 
A That's correct. 
Q And if a truck driver that's assigned to your route 
does not deliver your goods that you have sold as promptly 
as you want them delivered, then you step ‘in and see to it 
that they're delivered, don't you? ! 


A Yes, that's substantially correct. 


Q And in 1952 the truck drivers in fact went on strike, 


didn't they? 
A Correct. 
Q And this was a very great concern to the Salesmen because 
if their goods weren't delivered to their accounts and 
they didn't collect the money from the sale of those 
cases of whiskey, they weren't going to earn money, were 
they? | 
TRIAL EXAMINER: Excuse me for breaking in, Mr. Adinolfi. 
I may have misled the other side by some of my rulings. 
This is argumentative. I want you to establish the basic 


facts on which you intend to make your argument, but we don't 
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need this. 
MR. ADINOLFI: Let me rephrase the question. 
Q (By Mr. Adinolfi) That strike of the drivers was 
of great concern to the salesmen, wasn't it? 
A Yes. 
Q And it was of concern to the salesmen because it would 
affect their earnings, wouldn't it? 
A Yes. 

MR. FEINGOLD: Let the record note that Mr. Adinolfi 
is going outside the sphere of the direct and making Mr. 
Smith his own witness at this point. 

TRIAL EXAMINER: Al] right. 

MR. ADINOLFI: I object to that and disagree with it. 

TRIAL EXAMINER: Your exception to my ruling is noted. 
Q (By Mr. Adinolfi) And you personally were concerned 
in 1952 because of that strike, weren't you? 


A Yes. 


Q And there was a man in your organization at that time 


by the name of Mr. Henry Grinsell, wasn't there? 

A Yes. 

Q And he was one of the top salesmen in the organization, 
wasn't he? 

A Well, I don't know what you mean by the designation 

top salecmant 


Q He was a good salesman. 
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MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Was Mr. Grinsell a salesman? 

THE WITNESS: He was a salesman. 

TRIAL EXAMINER: All right, go on please. 
Q (By Mr. Adinolfi) And all of the other salesmen were 
as concerned as you were in 1952 concerning that matter, 
weren't they? 

MR. MARROW: If he knows. 

TRIAL EXAMINER: This fs limited to your knowledge. 

THE WITNESS: To my knowledge they werent 

(By Mr. Adinolfi) They were not concerned? 


No. 


Q 
A 
Q You were the only one who was concerned? 
A 


I didn't say that. I said to my knowledge. There 
were some salesmen who refused to go out and deliver goods 
and unload freight cars as I did, which meant they weren't 
as concerned as I was. 

Q But there were others who did do exactly what you did, 
isn't that so, Mr. Smith? 

A Correct. 

Q And as a consequence of that strike of the truck drivers 
some one or more of the salesmen got the idea to organize 

the entire labor force consisting of warehousemen, truck 
drivers and salesmen in order to protect each. other in the 


future against that situation, isn't that so? 
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MR. MARROW: Objection. 
THE WITNESS: That is not so. 
TRIAL EXAMINER: Mr. Smith, please give the other 
side a chance to object. I would have sustained that, but 
I am not going to strike the answer under the circumstances. 
MR, FEINGOLD: He said it was not true. 
Q (By Mr. Adinolfi) Is it not true? Is that your 
testimony? 
A That's right. 
Q In any event, shortly after that strike was when the 
employees association was organized, isn't that so? 
A I would say so. 
Q And included in the Association was the salesmen, 
the warehousemen and the truck drivers, isn't that so? 
A Correct. 


Q And each of those types of men -- salesmen, warehousemen 


and truck drivers -- participated in the establishment 


of the Association, isn't that so? 

A Yes, to a degreee. 

Q Yes. 

A All of the salesmen, but only a few of the drivers 
participated. 

Q All right, and there came a time when you became 
Treasurer, isn't that so? 


A Correct. 
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Q And when you were collecting dues from the membership, 
it occurred to you to also start collecting monies from 
these men to establish a mutual benefit fund? 
MR. FEINGOLD: I am going to object to that. There 
is no such testimony. 
TRIAL EXAMINER: Overruled. 
Q (By Ma. Adinolfi) Isn't that so? 
A I don't know whether it was around the same time or not. 
It had no connection one with the other. 
Q Except you actually collected manies from the membership 
for dues and for your investment club or matual benefit 
fund or whatever you want to call it, Mr. Smith, and at 
meetings, didn't you? 
MR. FEINGOLD: I object to the form of the question. 
TRIAL EXAMINER: All right. I'11 sustain as to the 


form. 


MR. ADINOLFI: I'11 rephrase the question. 


TRIAL EXAMINER: There is one word you used that troubles 


MR. ADINOLFI: I'11 rephrase the oncehicn. 
Q (By Mr. Adinolfi) In any event, Mr. smith, it was you 
who operated or thought up the idea of the collecting of the 
monies from the employees and creating an mvectmens fund, 
isn't that $0? | 


A No. That isn't so. © 


Q Who was it who thought of the. idea? 
A I explained before to the other counsel that it 
was the general concensus of all the salesmen at the time 
that a competitive salesman died at 38 years of age, that 
we were all discussiag it, and they all agreed it would be 
a good idea to start a fund. 
Q Who: followed through to collect the monies? 
A As usual, I'm the patsy. I was delegated to collect 
the money. 
Q You collected the money, didn't you? 
A Corect. 
Q It was you who thought of the idea of creating this 
profit-sharing trus plan. 

MR. FEINGOLD: I object to it. 

TRIAL EXAMINER: Overruled. 

MR. FEINGOLD: There is no such testimony that it was 


a profit-sharing trug plan. 


TRIAL EXAMINER: I'm going to overrule that. I 


think the witness can answer. 

THE WITNESS: There is a distinction there. When 
the fund was first formed, it wasn't called a profit-sharing 
plan. It was a very---- 
Q (By Mr. Adinolfi) I understand, but I'm trying to show 
how this developed. This was your baby, wasn't it? 


MR. FEINGOLD: I object to it. 


JA-613 


THE WITNESS: I just explained how it started. 
Q (By Mr. Adinolfi) In eny event, you followed through. 
You were the one who made the collections, isn't that so? 
A That's correct. 
Q You made the investments. 
A Well, we had a committee that decided. I didn't make 
them alone. : 
Q So there was a committee established from the membership? 
A Well, I qualify that statement. There was no organized 
committee. We discussed it amongst ourselves. 
Q And investments were made. 3 
A right. 
Q And this was the predecessor to what you now refer to 
as the profit-sharing trus plan. 

MR. FEINGOLD: I object to that. Objection. 

TRIAL EXAMINER: I don't see any basis for a valid 
objection. | 

MR. FEINGOLD: I don't know what he means by a 
predecessor. In time? In interest? 

TRIAL EXAMINER: The witness apparently understood 
because I heard him answer. Do you understand the question? 

MR. FEINGOLD: Let me finish my objection. The word 
“predecessor” has varied meanings. Does it mean in time, 


in interest, in functions? 


TRIAL EXAMINER: I'11 take the witness’ answer to the 
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question. Do you want it read back? 

THE WITNESS: No. I can answer that. The profit- 
Sharing plan trust was an outgrowth of the original plan. 
Q (By Mr. Adinolfi) All right, and it was you who had the 
determination to follow through to see that that was 
created, isn't that so? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: All right, Mr. Adinolfi, what's 
the purpose of this, the relevance of it? 

MR. ADINOLFI: I'11 withdraw that question. 
Q (By Mr. Adinolfi) Did you spend many hours with 
Attorney Edward Schatz in pursuing a type of plan? 
A If you mean Edward Schatz was the man in your office, 
Leo Maynard and I went up to talk to him for about an hour. 
Q Didn't you spend many hours with him concerning this 
plan that he eventually recommended which was not acceptable 


to you? 


A Well, I just explained that Leo Maynard and I went 


to your office and saw Mr. Schatz for an hour, and he explained 
what he thought would be a good plan. We discussed after we 
left your office and decided tt wasn't for us. 

Q You still followed through? 

A No. 

Q Subsequent to that you followed through and had a 

trust plan created? 
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A Yes, but it had nothing to do with the attorney in 
your office. It wasn't the same type. 

Q All right, and this plan is in effect today? 

A Well, when you say “this plan," the plan that is in 
effect today was drawn up by an attorney for the accountants 
for Brescome Distributors down in Bridgeport. 


Q I say that plan is in effect today. 


MR. FEINGOLD: I object when he says that plan. 


MR. ADINOLFI: The profit-sharing trust. 

TRIAL EXAMINER: No. The word “that" would refer to 
the witness' last answer so far as I am concerned. You 
may answer. 

THE WITNESS: That is so. 

Q (By Mr. Adinolfi) The profit-sharing trust plan 

is in effect today? 

A Yes. 

Q And the total gross value of that plan today is how 
much? : : 

A Approximately $65,000. 

Q And what are the benefits that the menarche or the 
employees enjoy from that? 

A Present benefits? They have a loan feature whereby 
they can borrow 200 per cent of what they have in there -- 
their own contribution at three per cent, and in the future 


after they have been employed there two years, if they leave 
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the company after that period of time, they are entitled 
to the company's contribution as well as their own. 
Q What other features are there to your knowledge? 
A (no response.) 
Q Are there any other features? 
A I don't know what you're speaking of specifically. 
Those are the principal benefits of the fund. 
Q Are there any retirement benefits? 
A Well, it's listed as a profit-sharing plan trust, 
and on retirement you're entitled to the lump sum that's in 
there -- the company contribution plus your own. 
Q And. you were the one who was princtiapply responsible 
for the creation of this plan, isn't that so? 
MR. FEINGOLD: I didn't hear that question. 
TRIAL EXAMINER: Would you read it, Mr. Reporter? 
(The pending question was read by the Reporter. ) 
THEWITNESS: Do Ihave to answer yes or no? 
TRIAL EXAMINER: No. You may give whatever answer 
is required to adequately state the facts. 
THE WITNESS: It came about because management had 
made statements prior to this time that eventually they were 


thinking of setting up a pension plan, so when we had started 


this fund and we needed rules and regulations to go by, I was 


instrumental in progress in this matter. 


Q (By Mr. Adinolfi) You were instrumental in the creation 
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of this plan, weren't you, Mr. Smith? 

MR. FEINGOLD: That's not what he testified to. 

MR. ADINOLFI: I thought I just heard him say he was 
instrumental. 7 

MR. FEINGOLD: In the progress. 

THE WITNESS: In the progress. 

TRIAL EXAMINER: Mr. Adinolfi, you apparently have some 
point you're getting at. It's not clear to me as to why 
the fact that this gentleman was instrumental or wasn't 
instrumental is of significance to this case. If you 
intend to go much further along this line, I would like 
to know. Otherwise go ahead and continue, 

MR. ADINOLFI: All right, let me ask a couple more 
questions. 

TRIAL EXAMINER: All right. 

Q (By Mr. Adinolfi) Is it a fair statement to say, Mr. 
Smith, that the ultimate creationof this plan that we have 
just been discussing was a combination of your determination 
to get it established in some cooperation from Management? 
MR. FEINGOLD: I'm going to object to the question . 


It calls for a:‘conclusion. 


TRIAL EXAMINER: All right. I hesitate to rule on this 


because I don't know your point. 
MR. ADINOLFI: Can the witness be excused a moment? 
TRIAL EXAMINER: Would you step ous for a bit? 


(The witness left the room.) 
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MR. ADINOLFI: I can understand your quandry, Your 
Honor, but my inquiry to attempt to prove the very great 
determination of this man when he fixes upon an ftdea is to 
bring out subsequently that he also determined that he was 
in favor of the International, and when the Internati oral 
lost the election, he has become bitterly disappointed 
and angered over the situation, and as a consequence has 
a direct relation to the bias of his testimony that has 
transpired since his initial taking of the stand. 

I feel that that sense of determination is vital to 
the understanding of the character of this man, that he 
siezed upon this idea and followed it through until it 
was ultimately accepted by the IRS, created and established. 
I think it's significant to his bias. 

TRIAL EXAMINER: Well, I'm going to allow you any 


reasonable lattitude to establish bias, but I don't see 


how what he did before he was even aware of the Union or 


thought of the Union -- that is, in terms that we are 
dealing with it here -- can reflect on his bias. If you 
want to ask him -- you don't have to do it directly -- but 
1f you want to: develop that he is angry, disappointed, 
dislikes Respondent or any other appropriate method of 
showing bias, subject to objection. 

MR. ADINOLFI: I hate to approach it as directly as 


that because the very bias we are seeking to bring out 
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would contravene the answers that I am seeking. 

TRIAL EXAMINER: My point is this. In order to show 
bias, if I am correct, you either have tolget the witness 
that he has a mental attitude of bias or else 
you have to show objective affirmative acts of the witness 
which indicate bias. Now, If I am correct in my statement, 
I'll permit you to do either one of arose Sn. but you 
havn't convinced me at this point that the things you're 
going into now need to be further Gevetoneds 


MR. ADINOLFI: Very well. 


‘ 


TRIAL EXAMINER: You want to show that he is a very 


determined man. 

MR. ADINOLFI: A determined man and once he fixes upon 
an idea, come hell or high water he is going to accomplish 
it. When he was thwarted in getting the International 
into this situation and destroying the Association, he jis 
bitterly disappointed, and that's what I want to develop. 

TRIAL EXAMINER: I think you've made your record. I'm 
going to sustain the objections to any further questions 
along the line you were pursuing, and if I'm wrong, 
somewhere along the line one of the reviewing authorities 
will correct me as they sometimes do. 

MR. ADINOLFI: Very well. 

TRIAL EXAMINER: Call the witness back in. 


(The witness returned to the witness stand.) 
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TRIAL EXAMINER: Mr. Smith, I have ruled that you don't 
have to answer the pending question with respect to your 
part in the profit-sharing plan or its predecessor or 
its origin. 

Go ahead, Mr. Adinolfi: 

MR. FEINGOLD: We have a witness out in the hall that 
we're using as a standby. Mr. Marrow is speaking to him 
now. Maybe he'll send him off. I don't know. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

While off the record it was determined that Mr. Smith 
may be under cross examination for some time, and I 
advised the parties pursuant to my commitment to Mr. 
Somers earlier in the hearing, that we woud] adjourn early 
today, and there would be no other witnesses aftee Mr. Smith. 

Mr. Marrow, you have a witness present who is under 
subpoena? 

MR. MARROW: Yes, sir. 

MWRAIL EXAMINER: Who is that? 

MR. MARROW: Mr. Sameloff. 


TRIAL EXAMINER: You want him instructed that he 


continues to be under the subpoana previously issued to him 


and that he should return at 10 o'clock on January 22nd at 


this place? 


MR. MARROW: Yes, sir. 

TRIAL EXAMINER: You're so instructed. 

MR. SAMELOFF: To lose Monday jis a big day. I would 
rather it be held over to Friday. 

TRIAL EXAMINER: Mr. Sameloff, the subpoena is 
continued to the General Counsel's request, subject to 
arrangements you make with him as to coming back at another 
day. Any arrangements he makes with you will serve to 
modify what I just said. 

Mr. Adinolfi, would you continue? 

MR. ADINOLFI: Yes, Your Honor. 

Q (By Mr. Adinolfi) Mr. Smith, there came a time when you 
determined and decided that you were 100 per cent in favor 
of the International Union, isn't that so?. 

MR. FEINGOLD: I object to the characterization of 

what percentage he was in favor of. 


TRIAL EXAMINER: All right, that's overruled. I think 


we're talking in colloquy or colloquial terms. Mr. Smith, 


you can answer that. 

THE WITNESS: I arrived at a conclusion that to get 
protection and to seek redress for things that had happened 
pertaining to commissions and losing lines and accounts, 
that the only alternative was the International Union. 

Q (By Mr. Adinolfi) So that you had grievances against 


the Brescome Distributors Corporation, didn't you? Is that 
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what you're saying? 

A I had mentioned them to Management, and nothing was 
dome about it. 

Q And this caused you to become upset and disappointed 
and disillusioned with the company, is that so? 

MR. FEIGOLD: I object to the characterization. 

MR. MARROW: I also object. 

TRIAL EXAMINER: No. I'm going to overrule it on the 
basis of the stated purpose. Go ahead. 

THE WITNESS: Well, as I explained before---- 

MR. FEINGOLD: Which one should he answer? Upset, 
disappointed or disillusioned? 

TRIAL EXAMINER: Just a moment. This witness may 
answer these questions. I think he is capable of answering. 
Mr. Smith? 

THE WITNESS: I wasn't upset or disillusioned. It was 
just a matter of practicality. 

Q (By Mr. Adinolfi) Were you angry with the company 

for these redresses which they failed to straighten out 

as far as you were concerned? 

A I would say so. 

Q And at the annual meetings of the Association under 


new business and under discussion concerning relations with 


the company, at no time did you suggest having anyone or any 


committee meet with Management, did you? 
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MR. MARROW: I object. May we know when? 


MR. ADINOLFI: During the entwe period. 

MR. MARROW: The entire period of what? 

MR. ADINOLFI: From 1952 to 1968. 
Q (By Mr. Adinolfi) Did you? 
A At no time I did not because I recognized that the 
company controlled the union, and it would have been a 
waste of time. 

MR. SOMERS: Objection. I move that the answer be stricken 
as not responsive. 

MR. FEINGOLD: I say it's responsive.. 

TRIAL EXAMINER: No, I won't strike it. 

MR. SOMERS: Mr. Examiner, could you order the witness 
to answer the qeustions which are being asked of him directly? 
TRIAL EXAMINER: Well, I want the witness to answer 

all questions asked of him directly, but I will not prevent 
him from making proper explanations. 
Q (By Mr. Adinolfi) There came a time when the membership 
wanted a written contract, didn't they? 
A It was never discussed to my knowledge. 
Q Never discussed to your knowledge, Mr. Smith? 
A You're talking about the company? 
The contract between the Association: and the Company. 
MR. FEINGOLD: Would you fix a time please? 


TRIAL EXAMINER: What time period do you have in mind, 
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Mr. Adinolfi? 
MR. ADINOLFI2 Do you have the exhibit? 
TRIAL EXAMINER: Let's not discuss this. 
Q (By Mr. Adinolfi) We're talking about just prior to 
November 15th of 1960. 
A I don't recall it, counsellor. 
Q You have no recollection whatsoever, Mr. Smith? 
A Not of any talk of getting a contract with Management. 
Q You don't recall my telling the association---- That's 
withdrawn. You do remember my telling the Association 
on many occasions that the ultimate weapon in the negotiating 
a contract with the company was a strike, isn't that so? 
MR. FEINGOLD: I'm going to object to that. 
TRIAL EXAMINER: Overruled. 
Q (By Mr. Adinolfi) Isn't that so, Mr. Smith? 
A The only time I remember you saying that was in our 
office after the NLRB election. 
Q You don't recall my saying that time and again prior 
to that? 
A I do not. 
MR. FEINGOLD: I object to that. Asked and answered. 


Q (By Mr. Adinolfi) And it was clear after this Negotiati 


Committee was formed of which you were a member,---- 


MR. FEINGOLD: May we have the time please? 


TRIAL EXAMINER: Mr: Adinolfi, would you finish your 
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question please? 

MR. MARROW: TI hate to interrupt the hearing again, 
but I have a final short witness that I would like to cleer 
up, and there won't be any more interruptions. 

TRIAL EXAMINER: You have another witness who you were 
going to call this afternoon? | 

Let's go off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Mr. Marrow, you have another witness in the same 
position as the Previous gentleman. hat is his name? 

MR. MARROW: Norman Goldman. 

TRIAL EXAMINER: Mo. Goldman, you are here under 
Subpoena, and I am directing you that the subpoena continues 
in force, and you are to return here at 10 o'clock on 
Monday, January 22nd or some day following which the 
General Counsel, Mr. Marrow, will direct you. 

MR. GOLDMAN: Would it be possible to make that on a 
Tuesday? 


TRIAL EXAMINER: Whatever day the General Counsel advises 


Continue, Mr. Adinolfi. 
Q (By Mr. Adinolfi) sr. Smith, at the meeting held on 


July 25th at eight o'clock at my office, Mr. Paul, Mr. 


Maynard, Mr. Sposito, and Mr. ,oldman and you were elected 
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to the committee, is that correct? 

A That's correct. 

Q At that time I advised you to solicit from the membershin 
a list of demands, isn't that so? 

A That's correct. 

Q And |I suggested that the demands be written down on 

a sheet of paper and numbered so that the Negotiating Committee 
could discuss those with Management, didn't I? 

A I would say so to the best of my knowledge. 

Q And at that time I also advised you that the major 
weapon that the Association had, if you could not come to an 
agreement at that time with Management, was a strike, didn't 
1? 

A It's possible. I don't recall that particular time. 

Q You do recall my telling you at some subsequent time 
prior to the execution of the contract that you would strike? 
A You said the ultimate weapon was the strike, and you 
said it three or four times throughout the course of that 
meeting in our office. 

Q But you do not recall my saying it at the July 25, 1967 
meeting when the Negotiating Committee was created? 

A I said it was possible, but I don't recall. 


Q You knew at the time you were negotiating with Management 


as part of this Negotiating Committee that if-you did not 


come to agreement, that you could strike, didn't you? 
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Surely. 

But no strike vote was taken, was it? 
A None. Not to my knowledge. : 
Q Did you suggest that a strike vote be taken to the 
Negotiating Committee or the membership when you reported 
to the membership? : 
A No. 
Q Didn't Mr. Canton tell you on at least one occasion 
in the course of all the conversations you've had with him 
that if the employees of Brescome don't want the International 
we don't want them"? : 
A I don't recall any conversation like that. 
Q You don't recall his saying that "If we lost the election} 
there would be no further difficulties with the International?} 
A I don't recall any such conversation. 

MR. FEINGOLD: I don't know what he means by difficulties 
with the International. There is no evidence that there 
were difficulties with the International. 

TRIAL EXAMINER: Gentlemen, let's go on. 
The witness has answered he remembers nothing like that. 
Q (By Mr. Adinolfi) Do you recall, Mr. Canton saying 


that if the International lost the NLRB-conducted election, 


there would be no appeals or any legal actions taken by the 


International after that loss? 


MR. MARROW: I'm gotng to object. 
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MR. FEINGOLD: I object. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I don't recall any such conversation. 
Q (By Mr. Adinolfi) Did you ever ask Mr. Canton what 
the International would do if it lost the election? 
A You mean before the election? 
Q Yes. 
A Not to my knowledge because we figured we had a 
majority. 
Q So that it never even came into your mind that there 
might be a loss? 

FEINGOLD: What time are we talking about? 


Mr. Adinolfi) Prior to the election. 


Q Alli right, in addition to the mental state that you 


have toward the company that you have already---- 


MR. FEINGOLD: I am going to object to the characteriza- 


tion. 

MR. ADINOLFI: Very well, I withdraw it. 
Q (By Mr. Adinolfi) The results of the NLRB election made 
you angry towards the company, didn't it? 

MR.) FEINGOLD: I'm going to object to it. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Not toward the company. 


(By Mr. Adfinolfi) Just toward individuals? 
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A Right. I was deeply disturbed by the men who had 


signed cards and voted the other way. 
Q And what effect did that have on your mental attitude 
toward the company? 

MR. FEINGOLD: I'm going to object to this. We've 
been through this. I think it's---- 

MR. ADINOLFI: We haven't been through this, Mr. 
Feingold. We've been through the grievances he had with 
the company which angered him. We have not been through the 
election. 

TRIAL EXAMINER: The question is what effect did the 
results of the election have on the witness’ attitude 
toward the company. Am I correct? 

MR. ADINOLFI: Yes, Your Honor. 

TRIAL EXAMINR: All right, I'l] take the answer to that. 

THE WITNESS: It had no effect on me whatsoever because 
I continued to do my duties as I have alwayd done them. 
Q (By Mr. Adinolfi) Well, you continued to do your 
duties as you always did in spite of the lack of the company 
to redress the grievances that you had, isn't that so? 
A Well, the company redressed quite a few of the grievance 
since the election or they made an attempt to which has been 
pointed. out here, and there has also been a change in 
Management. 


MR. ADINOLFI: Would you mark this? 
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(The document below-referred to 
was marked Intervenor's Exhibit 
No. 3 for identification.) 
(A document was handed to the witness.) 
(By Mr. Adinolfi) Mr. Smith, do you recognize this? 
MR. MARROW: May the reeord reflect that the witness 
is looking at Intervenor's Exhibit 3 for identification? 
MR. ADINOLFI: Yes. 
(By Mr. Adinolfi) Do you recognize that? 
A I would say so. That's my signature on it. 
Q This is the authorization card that you signed in my 
presence on July 14, 1967? 
A Correct. 
MR. MARROW: I object to the characterization of 
authorization card. 
TRIAL EXAMINER: Well, the witness has adopted that. 
Overruled. 
Q (By Mr. Adinolfi) That was on behalf of the Brescome 
Employees Association, was it not? 
A Right. 
MR, ADINOLFI: That's all. 
MB. MARROW: No further examination? 


MR. ADINOLFI: No. 


MR.i FEINGOLD: I thought M.r Adinolfi was going to 


examine for an hour and a half. 


TRIAL EXAMINER: I also told him if he could shorten the 
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examination, the Trial Examiner was not going to complain. 


Mr. Marrow? 
REDIRECT EXAMINATION 

Q (By Mr. Marrow) Mr. Smith, several questions have been 
put to you with respect to conversations that you may or may 
not have had with Mr. Canton concerning what the employees 
shauld do with respect to the Association after these 
meetings that you had at the Firehouse in East Hartford. 
Do you recall these conversations? 
A Well, specifically, we were told to go along with the 
Association in the votes or whether we signed in favor of 
the Company Union to protect ourselves. 
Q Now, at any of these meetings do you recall any 
Suggestion being made by an employee with respect to what 
the other employees should do in this regard? 

MR. ADINOLFI: Objection. Leading. — 

TRIAL EXAMINER: No. Overruled. 

THE WITNESS: I don't remember anything specific. 
Q (By Mr. Marrow) Were any meetings of the Association 
held after the signature card that you have earlier identified 
as being signed on June 3rd? : 

MR, ADINOLFI: I object to that question merely because 
I think that General Counsel-is confusing the witness by 
using the word Association. I don't think you: mean the 


Association. 
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MR. MARROW: I beg your pardon. 
Q (By Mr. Marrow) Were any meetings of the Distillery 
Workers held after the signing of the Union card on June 
3, 19672 
A Yes. To the best of my recollection there was another 
meeting after that. 
Q And was that prior to the NLRB election? 
A That's correct. 
Q Could you fix the date approximately when that meeting 
took place? 
A I would say sometime the first part of July. 
Q Now, was anything said at that meeting with respect to 
what action or what steps the employees should take regarding 
the Association? 
A Mr. Canton just went over everything and refreshed 
everybody's minds and explained the steps that would happen 
from there on in. 
Q Now, do you recall if anything was said at that meeting 
with respect to the NLRB election? 
A Outside of the fact that there would be a ballot posted 
in the office showing the choices and so forth. 
Q Well, do you know if at that time the date had already 


been set for the NLRB election if you recall? 


A I don't recall at that meeting. 


Mr. Smith, I show you what has been previously introduced 
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in evidence as Respondent's Exhibit 11I, and ask if you 


recall whether or not the amount that appears thereon was 


ever deposited in the Association bank account. 


A 
Q 


As far as I know it has been. 


That would be the total amount there that appears 


at the bottom of the page? 


A 
Q 


Uh huh. 


Do you have any recollection as to how those monies 


were obtained? 


MR. SOMERS: Objection. This area wasn't covered on 


direct as to money for the drivers. 


MR. MARROW: I beg your pardon. 


TRIAL EXAMINER: I thought counsel was cross examining 


on a document that was received on cross examination. 


MR. FEINGOLD: There was quite a bit of extensive 


cross examination on that. 


TRIAL EXAMINER: Let's get on with it. 
(The pending question was read by the Reporter. ) 


THE WITNESS: Well, the monies obtained on this side 


of the paper were collected from the salesmen. 


Q 


(By Mr. Marrow) By “this side of the paper," you're 


referring to the left side? 


A 
Q 


The left side. 
And there is a total figure there of how -much? 
$42. | 


What about the figure on the right-hand side of the pape 
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if you recall? 

A That was a notation to the best of my recollection 

a figure of how many drivers times 12 apiece to cover their 
dues for the year which I had been instructed by Management 
to show as being paid by the Drivers. 

Q And was any money in fact xatually paid by the drivers? 
A No. 

Q And was any money in fact paid at all representing that 
figure of $132 by anyone? 

A No. 

Q Now, Mr. Smith, with respect to the $300 that you have 
testified to as having been paid by Mrs. Fuehrer, was that 
money to your knowledge ever repaid by the Association to 
the Company? 

MR. ADINOLFI: I boject. This man was Treasurer for a 
limited period, and there have been a substantial number of 
years subsequent to that time, and I think that this witness 
can only testify during the period he was treasurer. 

MR. MARROW: I was very careful to limit it to his 
knowledge. 

TRIAL EXAMINER: I'11 take it as to his knowledge. 


THE WITNESS: During the period when I was Treasurer 


it was never repaid. 


MR. MARROW: I have no further questions. 


TRIAL EXAMINER: Mr. Feingold? 
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TRIAL EXAMINER BARBAN: On the record. Mr. Marrow, we 
will take your next witness. 

MR. MARROW: Mr. Paul, please. 
Whereupon, 

ALBERT R. PAUL 
was called as a witness by and on behalf of the General 
Counsel and, having first been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

Q (By Mr. Marrow) Would you state your name and home address 
for the record? 
Albert R. Paul 131 Sawka Drive, East Hartford. 
By whom are you employed, Mr. Paitl? 
Brescome Distributors Corporation. 
How long have you been with the company? 
Approximately three and a half years. 
And what is your position? 


Sales representative. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


Could you describe briefly what your duties are and have 
with respect to your job? 
A Well, I merchandise, sell liquors and wines, and make 
collections. 
-Q Do you call on accounts for the company? 


A I call on accounts such as liquor stores, drug stores, 
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and restaurants. 
Q And within the company, from whom do you receive your 
instructions as to your duties and functions? 
A The sales manager. 
Q And who is that at the present time? 
Presently it is Mr. Milton Reubin. 
And prior to Mr. Reubin, who held that position? 
Mr. Bernard Sandler. 
How long was Mr. Sandler with the company, if you know? 
Two and a half years. 
Q Did he come there after you had started to work for 
Brescome? 
A Approximately six months after I had started working. 
Q Could you describe for us what you did when you were 
first hired by Brescome? 
A Well, when I was first hired, I came under the assumption 
I was going to sell liquor but the particular liquor run did 


not materialize because of a line --- 


MR. SOMERS: Objection. This is irrelevant. 


TRIAL EXAMINER: Mr. Marrow? 

MR. MARROW: It may tie in with some issues that I think 
are germane. I realize it is background. 

TRIAL EXAMINER: For a brief period just so you don't 
go into too much, I will consider it preliminary. Go ahead. 


Objection overruled. 


THE WITNESS: I started out as a wine salesman. 
Q (By Mr. Marrow) Who did you work with while you were 
working as a wine salesman? 
A Mr. Amoroso. 
Q Is that Frank Amoroso? 
Yes, sir. 
Do you know if Mr. Amaposo is still with the company? 
Yes, he is. 


What is his position, if you know? 


Q 
A Wine supervisor. 
Q 


How long were you working the wine selling aspect of the 
business? 
A Approximately six weeks. 

And then what happened? 
A There was then an opening for a liquor man up in the 
Hartford area, and I wasg/called up from the shore run to take 
over that route. 
Q That was approximately six weeks or so after you started 
with the company? 
A Yes, sir. 
Q Now, who was the sales manager at that time, if you 
recall? 
A Mr. Morris Tarre. 
Q Is that T-a-r-r-e? 


A Yes. 
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Q At about this time did a change occur with respect to 


the sales manager? 
A Between the time I took the job as maine man and the time 
I came back to the office, Mr. Tarre had left. 
Q And was he replaced by anyone? 
A Mr. Lentz himself took over the duties. 
Q How long did Mr. Lentz --- 

MR. SOMERS: Which Mr. Lentz are we talking about? 

THE WITNESS: Mr. Mervyn Lentz. 
Q (By Mr. Marrow) How long did Mr. Lentz remain in that 
capacity? : : 
A Up until the time Bernie Sandler was hired. 
Q Now do you recall when Mr. Sandler was hired, the 
approximate period of time? ! 
A On or about January or February of 1964, I believe. 
Q What was your relationship with Mr. Sandler, what did 
he do and what did you do with respect to the conduct of your 
business? | 
A Well, he worked along with me;on a couple of occasions 
he accompanied me into the account to help me promote the 
sale of liquor, to see that I was doing the job as I should. 
At times if there were any accounts to be shifted or added on, 
he so issued them. 
-Q Do you have any specific recollection of such situations? 
A Roughly about -- after one year there were eight to ten 


accounts turned over to me by Mr. Sandler. 
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Q Do you recall what those accounts were? Were they all 


one account or was it more than one account? 
A No, a number of accounts, separate accounts. 
Q And what were the circumstances, if you recall? 
A Most of these accounts were taken away from one man in 
particular, and after I had acquired these accounts, this 
particular person was a little disgruntled with this having 
happened to him. 

MR. SOMERS: Objection. Relevancy. 

TRIAL EXAMINER: Might or might not be relevant, but 
I am disposed to take the testimony in just the way the 
witness gave it. 

Purely conclusionery, Mr. Marrow. What is the relevancy? 
Is it relevant? 

MR. MARROW: I think it is. I think it is germane. 

TRIAL EXAMINER: If you think it is relevant, then 
develop some probative evidence on the point. 
Q (By Mr. Marrow) If you could tell us specifically, if 
you recall, what happened with respect to the transfer of 
these accounts? 
A Well, of course I had no bearing on their being issued 
to me. I was thankful for getting them, but the fellow whom 
they were taken away from, he had taken it pretty hard that 
he had lost theese accounts. 


MR. SOMERS: Same objection. 
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TRIAL EXAMINER: Mr. Paul, I can't take that kind of a 


statement. You are going to have to state what happened 
and what you saw or what you personally heard directly that 
would support that statement. I just can't take your 
conclusions as to this. 

Now, you still think thatjou have a relevant issue as 
to the reaction of the man from whom this route was taken; 
Mr. Marrow? 

MR. MARROW: I think that it will tie in. 

TRIAL EXAMINER: You best develop frou this witness then 
briefly what he knows that will support that statement. 

Q (By Mr. Marrow) Was anything said to you--- First of 
all, who was the individual from whom these accounts were 
transferred? . 

A Well, he is no longer with us as he is deceased. His 
name was George English. 

Q Did Mr. English have some conversation with you with 
respect to these accounts? 

A Just to the effect that it was a shame that he had lost 
these accounts after calling on them for so many years. 

MR. SOMERS: I am going to object. I still don't see 
the relevancy. I don't see any relevance to anything in this 


complaint as to Mr. English's feelings so many years ago. 


@REAL EXAMINER: What Mr. English told you in effect 


is what you just said? 


THE WITNESS: Yes, sir. 

TRIAL EXAMINER: I will overrule the objection. 

Q (By Mr. Marrow) Do you know whether or not the 
Association did anything with respect to the transfer? 
A Nothing at all. I wasn't aware that there was a 
grievance committee or anything at the time. 

MR. SOMERS: Objection and move that the answer be 
stricken as not responsive, whether! there was a grievance 
committee or not. 

TRIAL EXAMINER: I will not strike it. 1 will agree 
that the first part of the answer is the only responsive 
part. 

Let's get on, Mr. Marrow. I don't see the significance 
of this. Of course, there are still a lot of things still 
to be developed. Go on. 

Q (By Mr. Marrow) Now, did you have any conversation 
with Mr. Sandler with respect to these accounts? 

A No, I didn't. 

Q In what way were they transferred to you, do you know? 
A Well, it was just he told me I was capable of covering 
these accounts and it would substantiate my earnings. 

Q Now, following that did you have any further occasions 
to have accounts turned over to you or taken away during 


the period of time that Mr. Sandler was with the company? 


A On occasion there were swaps made, accounts that I 
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couldn't honestly cover or give proper attention to where 
another salesman could. Then we would swap off accounts that 
would be convenient for us through Mr. Sandler. 

Q Through Mr. Sandler? 
A Yes, sir. 
Q Did you have occasion to attend sales meetings in your 
capacity as a salesman for the company? 
A Many times. 
Q How often are these meetings held? 
A Approximately three weeks out of the month. 
Q And who attends the meetings? 
A All the salesmen, management and the suppliers in question. 
And who conducts the meetings’as you observed them? 
The meeting is always brought forward by the sales 
manager. | 
In that case, Mr. Sandler? 
Yes, sir. 
During the time that he was with the Sang? 
Yes, sir. 
Now, are you acquainted with the Brescome Distributors 
Employees Association? 


Yes, I am. 


Do you hold an office in that Association? 


Yes, I do. 


What office is that? . 


President. 


Since September of 1966. 


A 
Q How long have you been presédent of the Association? 
A 
Q 


Could you describe for us how you came to be the 
president, if you know? 
A Well;, on one particular Friday morning we were notified, 
the sales force as a group, to report down to Mr. Adinolfi's 
office for the purpose of having an election of the officers 
for the year. 
Q And who attended that meeting, if you recall; what 
group of employees? 
A All the salesmen plus the wine supervisor, Mr. Amoroso, 
and Mr. Sandler. 
Was an election conducted at the meeting? 
Yes, there was. 
Do you recall who the officers were that were elected? 
Myself as president, Mr. Amoroso as vice president, 
Mr. Cohen as secretary, and Mr. Bruno Golaski as treasurer. 
Q Now, prior to that meeting--- Incidentally, can you 
fix the date about when that took place? 
A On or about the early part of September.. 
Q Of what year? 
A 1966. 
Q Now, prior to meeting, had you attended other meetings 


of the Association? 
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The previous year I attended one other meeting at which 


an election was also conducted. 


What employees or what classification of employees attended 


meeting, if you recall? 

Again, all the salesmen and the minerniaore: 

Were any truckdrivers present? : 

No, sir. 

Warehousemen? 
A No, sir. 
Q Did anything else take place at this meeeing that you 
recall, apart from the election of officers? 

MR. SOMERS: You are talking about 1965 or 1966? 
Q (By Mr. Marrow) Directing your aceancion to the Fall 
of 1966 meeting at which time you were elected president, 
did any other business take place.that you recall? 
A Not that I can remember, no. | 
Q Now, following that meeting, at some time did you 
become aware that some of the employees Nore interested in the 
Distillery Workers Union? 

Yes, sir. 

When did that first come to your attention? 

On or about the middle of April. 

In what manner? 

I was approached by one of the salesmen to find out if 


I would be interested in atemfling a meeting at which an 


JA-645 


774 
international representative would be present for a discussion 


of an outside union. 

And did such a meeting take place? 

Yes, it did. 

And can you fix the date approximately? 

It was the latter part of April. 

Where did the meeting occur? 

At the Chinese Hitching Post in Newington. 

Can you recall who was present at that meeting? 

The representative from the union, Mr. Canton, a shop 
steward from another distributor, Mr. Farrell, four fellows 
salesmen -- Mr. Smith, Mr. Kowalczyk, Mr. Leahy, Mr. McEnroe 4- 
and myself. 

Q What happened, as best you can recall? 

A A general discussion was held on the pros and cons of 
an international union, and the main reason for discussing 
these things was to have a representative such as a union 
to represent us as a collective bargaining agent. 

MR. SOMERS: I object on the ground that the answer was 
not responsive. 


TRIAL EXAMINER: Before I decide whether I am going to 


have that stricken, I am going to have the reporter read 


the question and answer back. 


(The last question and answer were read by the 


reporter.) 
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TRIAL EXAMINER: That part of the answer beginning with 
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“the main reason” is stricken. The question was, what was 
discussed or what took place at the meeting. Again, Mr. Paul 
I know that this is somewhat difficult, but I can only listen 
to what you heard, what you saw, what you read, what you 


actually know. When you give me something like the main 


reason for your doing something, you are telling me what is 


in your mind. I can't take that, at least under these 
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circumstances. You must tell me what was said. You don't 
have to put it exactly in the words that were used if you 
can't remember them. You must put in effect the substance 
of what was said. Do you understand me? 

THE WITNESS: TI believe so. 


TRIAL EXAMINER: Proceed. 


Q (By Mr. Marrow) In view of what the Trial Examiner 


has just said and in otder to better clarify the record, 
can you tell us as best you can recall what was said and 
done at this meeting at the Hitching Post? 
A Well, the men desired representation. They were all 
issued authorization cards, and I saw each one sign his 
card as well as myself. 
Q And you signed such a card? 
A Yes. 

" Q Did you attend any further meetings of the Distillery 


Workers Union following the meeting you have just described? 
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A There was another meeting held the latter part of April 


at the Fire House in East Hartford. At which time there were | 
eight men present. 
Q Can you recall who was there? 
A Well, there were three new men, Mr. Shea, Mr. Goldman, 
Mr. Deutsch, as well as the five previous men. 
Q And was anyone there from the union? 
A Mr. Canton again presided. 
Q Again as best you can recall, what took place at that 
meeting? 
A To the best of my knowledge the new, the other three 
men also signed authorization cards to have the union 
represent them. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Before I rule on that, do you want to 
develop what he means "to the best of his knowledge"? 
Q (By Mr. Marrow) Can you tell us what you saw in that 
respect? 
A Well, I saw cards passed out and men eien them. 

TRIAL EXAMINER: Mr. Paul, let's limit durselves to 
Mr. Shea, Mr. Goldman and Mr. Deutsch. Do you presently 
remember whether those three received cards at this meeting, 
and do you remember personally whether you saw them sign 
their cards? Those three men? 


THE WITNESS : Yes, sir. 
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TRIAL EXAMINER: All right. Your motion is denied. 


Go ahead, Mr. Marrow. 
Q (By Mr. Marrow) Did anything else take place at that 
meeting, Mr. Paul, that you can recall? 
A Outside of a general discussion, nothing else that I 
haven't already related. 
Q Approximately how long did the meeting last, do you 
remember that? 
A Oh, a good hour and a half. 
Q Now, following that, were any further meetings of the 
Distillery Workers held? 
A There was another meeting held near the middle of May. 
Q And where did that meeting take place? 


A Also at the Fire House in East Hartford. 


Q Do you recall who was present at that meeting? 
A 


Well, I can recall two new members, Mr. Cohen and 
Mr. Gasiorek attending this particular meeting for the first 
time. 
Q Were there any other people there besides those two 


and yourself? 


A Well, Mr. Canton was there, myself, Mr. Leahy, Mr. Smith 


and Mr. McEnroe. 
Q And what do you recall as having transpired at that 
meeting? 


A Well, again the topic of representation was discussed. 
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MR. SOMERS: Same objection. 

TRIAL EXAMINER: No, I will overrule that. 
Q (By Mr. Marrow) Go ahead, Mr. Paul, you were telling 
what you recall as having occurred at this meeting. 
A At this time -- I don't remember whether these two men 
signed cards at this time or at a later date. 
Q Were there subsequent meetings of the Distillery Workers 
Union held? 

There was another one held in the early part of June. 

And where did that takep place? 

Also at the Pire House in East Hartford. 

Do you recall who was present at that meeting? 

There were ten men present at this particular meeting. 

And can you recall who they were? 

Mr. Smith, Leahy, McEnroe, Gasiorek, Deutsch, myself, 
Kowalczyk, Goldman, Cohen, and Shea, I believe. 
Q And would you tell us, as best you can recall, what took 
Place at that meeting? 
A Well, a discussion revolved about how far we had 
progressed as far as being represented by the union, what 
had happened since the first meeting, and Mr. Canton more or 
less brought everyone up to date as this was the first time 
that ten men and hémself had a meeting all together as a 
whole, Just so that everyone had freedom of their senses 


and knew what they were doing and what they wanted, Cards 
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were then passed out to each individual. 


MR. SOMERS: Objection and move the answer be stricken, 
especially the latter part. 3 
MR. MARROW: I certainly think that is responsive. 
TRIAL EXAMINER: On this occasion what did Mr. Canten 
say, if anything, with respect to the penser for handing 
out cards again? | 
THE WITNESS: He stated that seeing as we had a majority, 
we could be represented by the union. | 
TRIAL EXAMINER: Did he say anything about cards? 
THE WITNESS: By signing these cards, it represented 
a majority of the men in the office. : 
‘TRIAL EXAMINER: All right. The motion is denied. 
MR. MARROW: I would like to have this marked General 
Counsel's Exhibit 13 for identification. 
(The ancumanstenoventeterted to 
was marked General Counsel's 
Exhibit No. 13 for identification.) 
Q (By Mr. Marrow) Mr. Paul, I show you what has been 
marked GC-13 for identification and ask if you recognize 
that? 
A Yes, I do. 


Q Could you tell us what it is? 


A It is an authorization card signed by myself requesting 


the union to represent me. 


Q And is that the card that you signed at the Fire House? 
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A On June 3, yes, sir. 
MR. MARROW: I would like to offer General Counsel's 
Exhibit 13 in evidence. 
MR. ADINOLFI: No objection. 
MR. SOMERS: No objection. 
TRIAL EXAMINER: General Counsel's 13 is received. 
{The document referred to, marked 
General Counsel's Exhibit 13, 
was received in evidence.) 
MR. MARROW: With leave to substitute photo copies at 
the conclusion of the hearing. 
TRIAL EXAMINER: That is granted. 
Q (By Mr. Marrow) Now, Mr. Paul, did you observe any 
other employees sign cards at that meeting? 
A No, not at that particular meeting. 
Q Now, did anything else transpire at the Fire House on 
that occasion? 
A We were told of a notice that was being sent out to the 
company by the union. 
Q Was anything said about what the notice was? 
MR. SOMERS: Objection. There is no foundation as to 
who said what. 
TRIAL EXAMINER: No, that is overruled. Do you want the 
last. question and answer read back, Mr. Somers? 


MR. SOMERS: Yes, sir. 


(The last question and answer were read by the 


Reporter.) 
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MR. SOMERS: By whom? 

TRIAL EXAMINER: We will develop that. My point, Mr. Som 
there was a prior question and answer in which the witness 
said that he was told about this notice. The next question 
goes to what was he told concerning it. Go ahead. 

Q (By Mr. Marrow) Could you tell us who said anything 
with respect to a notice at that meeting? 

A Mr. Canton stated that seeing as we had a majority of 
ten men, it more than represented the men of the company, 
and a notice would be put in the mail stating that the men 
so desired to have the union act as their Seceinins agent. 
Q Was anything else said or done at that meeting that you 
recall? 

A There was mention of a possibility of an election. 

Who mentioned that possibility? 

Mr. Canton. 


And in what manner, what did heéay? 


To the best of my knowledge I feel that --- 


TRIAL EXAMINER: Don't tell me wiat you feel. Just tell 
me to the best of your recollection what was said. Don't put 
it in terms how you feel about it; what you remember. 

THE WITNESS: He stated that if the company did not go 
along with the notice that there then would have to be an 
election among the men themselves at the offices of Brescome. 


Q (By Mr. Marrow) Was there any further discussion that 
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you recall at that meeting? 

A Not that I can remember. 

Q Do you recall anything being said about what the company 
might do when they found out that the union --- 

MR. SOMERS: Objection, leading. 

MR. MARROW: I am entitled to refresh his recollection. 
He says he doesn't remember. 

MR. SOMERS: Not refresh his recollection through a 
question. 

TRIAL EXAMINER: You can refresh his recollection throug 
a question, but I must have missed something. I didn't get 
the impression that this witness’ recollection was exhausted. 

You want to know what else was said at this meeting? 

MR. MARROW: Yes. 

TRIAL EXAMINER: Do you remember anything else that was 
said at this meeting? 

THE WITNESS: The only thing I remember is what the men 
mentioned, if word of the fellows that were primarily 
interested in the international union should get out, it 
would cost us our jobs, we would be protected; or words to 


that effect. 


MR. SOMERS: Could I have the answer read back? 


(The last answer was read by the reporter.) 
. Q (By Mr.- Marrow) Can you tell us more specifically what . 
was said in that regard and who said it? 


JA~654 


o© 2 28 oO AG b&b A DY HS 


ne el 2 <= ee 
n kh WwW wD FF OO 


783 
A Well, Mr. Canton stated so long as we were there as a 


whole and we had a majority for representation that nothing 
could be done insofar as our losing our jobs while the 
union was behind us, and that we had the freedom of a vote 
if we do desired. : 
Q De you recall anything else that was’ said or done at 
that time, at this meeting? : 
A No, sir. 
Q Mr. Paul, I show you what has previously been identified 
as Charging Party's Exhibit 3 and ask if you recognize that? 
Yes, I do. 
And could you tell us what it is? 
Shall I read it? 


What is it to your knowledge? 


It is an authorization by the undersigned men to have 


the international union represent them. 

Q Do you recall when that was executed or signed? 

A Well, the ten men in question--- That was signed 
around June the 3rd. 

Q And do you recall the circumstances? 

A This is when we definitely as a group eé ten so desired 
a meeting unanimously to have the interenational represent us. 
Q Do you recall physically the surroundings at the time 
and how the document was signed? 


A It was at the Fire House in East Hartford, and it was 
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signed around a round card table from right to left as we 


were seated. The document was passed around the table. 
Q Did you see anyone else sign the document or the original 
of it? 

Yes, X did. 

And is your name on there? 


Yes, it is. 


Yes, it is. 


A 
Q 
A 
Q Is that your signature? 
A 
Q 


Could you tell us who else you saw physically sign 
that document? 

MR. SOMERS: Is he testifying from his recollection or 
from the document? 

TRIAL EXAMINER: He is holding the document in his hand. 
Do you want him to testify without reference to it, Mr. Somers 

MR. SOMERS: That is correct. 

TRIAL EXAMINER: Take it back, Mr. Marrow. 
Q (By Mr. Marrow) Could you tell us who you saw physically 
sign this document, which has been marked Charging Party 
Exhibit 3? 
A I saw Mr. McEnroe, who was seated to my right, sign the 
document, sign the statement; hand it over to me; I so signed 


it after reading it; handed it over to Mr. Gasiorek; he so 


. signed it and handed it over to the next man. All ten men at 


the table did sign the statement. 
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Q Now, following the meeting on June 3, did you have 


occasion to discuss with anyone in management the Distillery 
Workers’ organizational efforts? 
A Well, shortly after this meeting, it was obvious that 
management knew about the union's activities in the corporation -- 

MR. SOMERS: Objection, move it be stricken as a con- 
clusion. | 

TRIAL EXAMINER: The part of the witness’ answer beginning 
“it was ebvious that management knew about the union's actiitips” 
is stricken. Continue. 
Q (By Mr. Marrow) Did you have any Convereasten with anyone 
in management with respect to the Distillery Workers‘ 
activities? | 
A Yes, I did. 
Q And when did that take place? Approximately. 
A We were informed at a meeting that we were to report 
individually at different intervals through the course of 
the day. : 
Q And could you fix the date about when this occurred? 
A On Friday. : 
Q And was this after the meeting at the Fire House that 
you have just described? 
A Yes, it was. 


Q About how long after that meeting? 


A I believe it was the following Priday. 
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Q Could you tell us what happened on that occasion? 


What happened to you and what you saw? 
A When I reported in, I was told to enter Mr. Lentz's 
office. 
Q Which Mr. Lentz? 
A Mr. Samuel Lentz. 
Q Who told you that? 
A I was interviewed by or told to do so by Mr. Mervyn 
Lentz. 
Q And what happened? 
A Well, he and Mr. Stanley Goldstein pointed out my 
earnings for the previous year, my gross earnings for the 
previous year. 

Where did this take place? 


In Mr. Lentz's office. 


No, sir. 


Q 
A 
Q Was anyone else present? 
A 
Q 


Can you tell us as best you can recall what was said 
and what happened? | 
A I was told that the only way I was able to earn what 
I had earned was because we were very flexible and because 
we operated as one big happy family, and that by operating 
as such my income could do nothing but grow, and that if we 
had an outside union in the office, this would not be 


possible, and that my earnings would not go as they were. 
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Now, do you reca-l -- excuse me. Had you finished? 

There was also one other point brought out, that--- 
have a credit union in the office of which we contribute 
much and management contributes so much. If an outside 
union comes in, this credit union could no longer exist. 

Who said all this? 

Mr. Mervyn Lentz. 


Did Mr. Goldstein say anything, do you recall? 
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All Mr. Goldstein said was to point out my gross income. 


What did you say, if anything, at this meeting? 


~ 
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Well, I told them I fully realized this and didn't commit 
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myself at all. 


Q New, following this, Mr. Paul, did anything occur with 


respect to the Association? 
A Well, following this meeting, another meeting was held 
at Mr. Adinolfi's office at which time we were each individually 
interviewed by Adinolfi* 
Q Can you fix the date when that occurred? 
A Well this happened between the time that Mr. Mervyn 
Lentz interviewed me and the Monday prior to the election. 
Q Were there any meetings of the Association held in that 
period? , 

Yes, sir, there were. 

Do you recall when the first such meeting was held? 


Yes, sir. It was on a Friday. 
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Q Can you fix the date? 

A The latter part of June. 

Q Can you tell us how that meeting came about, how it was 
called? 

A Well it was on a Friday, approximately 1:00, 1:30, a 
meeting was held in the office, suppliers' meeting as well as 
general sales meeting, and it was suppose to start at 2:00 
o*clock. I entered the office a bit earlier because I have 
collections and paper work to do prior to the meeting. As 

I entered the office, I was confronted by Leo Maynard, one 
of the salesmen. 

Q Did you have a conversation with Mr. Maynard? 

A Mr. Maynard told me he was directed by Mr. Samuel Lentz: 
to call Mr. Adinolfi at his office, but that he, Mr. Maynard, 
had suggested to Mr. Adinolfi, I mean Mr. Lentz that he 
wasn't an officer of the Association and that the job should 
be Al Paul's. So Mr. Lentz directed him to instruct me to 
make a phone call to Mr. Adinolfi. 

Q What happened, if anything? 

A Well, at that particular moment, I was occupied with 


paper work and collections. I wanted to get my money out of the 


way before the meeting started, so I just went about my 


business. As I was going out into the inner office, I was 
confronted by Mr. Samuel Lentz. 


Q Then what happened? 


JA~660 


789 
A He told me, he said, “Paul, don't you have a phone call 


to make?” And I said, "Yes, sir, but I want to get my work 
out of the way before making it and the meeting's about to 
begin,” which it was. So he then suggested that I take a 
few minutes out and eithr use his private office or Mervyn's 
office to make a phone call to Mr. Adinolfi. 3 
Q What happened then? 
A Well, I did as he directed, I called <= Mr. Adinolfi. 
Q Did you have some conversation with Mr. Adinolfi on the 
telephone? 
A I told him I was instructed to make a telephone call and 
arrange a meeting, and I so stated that it would be impossible 
to have this meeting this particular day because we had the 
salesmeeting about to begin and that by the time that was over 
it would be late and most of the men wanted to get home. So 
he agreed that a meeting be set up for the following Friday at 
10 a.m., at which time all the men would be back in. Just abopt 
four or five men worked out of town, and it would be difficul 
for them to arrive for a meeting during the week. 

So at this I hung up the phone and went back to my desk. 
Q What happened then, if anything? | 
A Well, I was seated about three or four minutes and 
Mr. Maynard again came up to me and asked if I had made the 


phone call. I said "Yes," and he said, “What happened?” 


I told him I had spoken to Mr. Adinolfi and made arrangements 
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for the meeting a week from that Priday at 10 o'clock im the 


morning for all the men, and it was agreed. He then left 
the salesroom. 

Shortly thereafter, he returned and Mr. Sandler told all 
the men around the office to be seated and the meeting 
progressed. 

Q Anything happen after that? 

A Well, five to ten minutes transpired and I was summonsed 
out of the salesroom by Mervyn Lentz. 

Q What happened then? 

A He suggested that I use his telephone and call up 

Mr. Adinolfi to arrange for a meeting that same day at 

5 o*clocky 

Q . Did you say anything to him? 

A I told him I had already called up Mr. Adinolfi and made 
arrangements for a week from that Friday and the time was set 
for 10 o'clock on Friday. He told me td call back and arrange 
for it for 5 o'clock that very same day, and I said what about 
the meeting. He said, “Well, we will finish the meeting up. 
So after that, I called Mr. Adinolfi and agreed for a meeting 
that same afternoon, and I so told Mr. Lentz that the meeting 


was arranged and set for that afternoon, and he said, "well, 


as soon as the sales meeting is over, direct the men to 


report to Mr. Adinolfi's office at 5 o'clock. 
Q What did you do if anything? 
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A I retruned back to the salesroom and sat down, and as 


soon as the meetings were over, I so informed the men of what 
they were to do. | 

Q Then what happened? 

A Well, they weren't too happy about it to begin with, but 
I told them I was just doing as directed, and we reported 
down to Mr. Adinolfi's office. : 

Q When you say "we," who was “we"? 

A Well, all the liquor salesmen were present along with 
Mr. Amoroso and Mr. Sandler. The only ones not present were 
the wine salesmen and Mr. Leahy. 7 

And did you go to Mr. Adinolfi's office? 

Yes, we did. 

What happened when you got there; who was there? 
Attorney Kelly was there. 

And the salesmen that you have described? 

Yes, sir. | 


And what happened? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


Well, we all gathered in one of the offices and were 
seated, and at this time Mr. Kelly stated that the notice 
sent to the company by the union was probably just a bluff 
which was probably instigated by one or two salesmen, and 
that he suggested we all agree to taking a written vote 
authorizing the Association to continue as our bargaining 


agent. 
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Q Anything else happen? 

A At this time, Mr. Goldman objected to this taking place 
because it was obvious there were some men interested in an 
international union. 

Q What was said,if you recall? 

A Well, I believe Mr. Goldman at the time requested that we] -- 
Mr. Goldman requested that a copy of our present union contrac 
be brought forth so that we could see it. 

Q What was said in response to that? 

A We were told it was being brought up to date and that 

it would be presented to us at a later date. 

Q Who said that? 


Mr. Kelly. 


A 
Q Anything else take place,.that you recall? 
A 


Well,; the meeting was dismissed, and we were told that 
we would be in touch with. 
Q Was another meeting of the Association held following 
that? 

A week from that Friday. 

And where was that? 

At Mr. Adinolfi's office. 

Do you recall who was present at that meeting? 


All of the salesmen including the wine men and 


- Mr. Sandler and Mr. Amoroso, 19 men. 


Q Incidentally, do you recall what time of day that 
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meeting took place? 


A I believe it was in the morning, about 10 a.m. I would 


gay. 
Q Do you recall notifying the men hae euch a meeting 
was going to take place? ! 

A Yes, sir. 

Q In what manner, how did you notify crea? 

A Well, I was notified of such a meeting either by phone 
call from Mr. Adinolfi, a message left at the switchboard, 
and I in turn so instructed the switchboard operator to get 
in touch with all the men to be sure they would be in the 
office in the morning because we had to be at Mr. Adinolfi's 
office by 10 a.m.. So it was either by phone to all of the 
men or by a slip of typewritten paper left in each man's 
box that came into the office each aetna 

Q Now, what took place at that meeting, if you recall, 
after the men were there? 

A Well, most of the men were seated around a large table, 
some had to stand up because there wasn't enoest room. 

Mr. Kelly had typewritten ballots prepared which he had 
numbered as one to nineteen, and I us president was to 
count the ballots along with himself after everybody had 
voted. These ballots were passed out aeorne the table and to 
those standing, and it was to state whether they wanted to 


continue with the Association's union as their representative 
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or if they so desired to discontinue and have an international 


union represent them. 
Q And what happened then after the papers were distributed? 
A The papers were distributed and marked by each individual 
salesman and then folded and returned or picked up and then 
returned to the head of the table where Mr. Kelly and I 
counted out the ballots. 

Do you recall what the result was of the vote? 

Sixteen to three in favor of the Association. C 

Anything else occur at that meeting that you recall? 

A copy of the Association's contract was shown to us. 

By whom? | 

Mr. Kelly. 

Had you ever seen a copy of that before? 

Until that time, no, sir. 
Q Was there any discussion with respect to that that you 
recall? 
A I can't recall at the moment. 
Q Anything else occur at tht Meeting? 
A Can't recall. 
Q Now, did you attend any further meetings at Mr. Adinolfi' 
office following that? 


A I had several private meetings with Mr. Adinolfi. 


. Q Do you recall when the first of such private meetings 


took place? 
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A Yes. I believe it was right after being interviewed 


~ 


| 

| 

| 
by Mr. Mervyn Lentz when I and many of the others sat down 
in private with Mr. Adinolfi and so signed a statement in 

} effect authorizing the Association union to continue as our 
bargaining agent. 
Q Do you recall having any discussion at that time with 
Mr. Adinolfi? | 


A Yes, I did. 
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Q To the best of your recollection, what was said and by 


whom? 


~ 
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A Well, he so stated, Mr. Adinolfi, that we as a union in 
ourselves could do just as well if met better without any 
help from an outside union. If we so desired to go on strike, 
we were free to go out on strike. If we didn't like the way 
things were progressing, that we should make up a committee of 
mean and they should sit down and iron these things out and 
present them to management. If we still didn't get results, 
just to go out on strike, and that it would be foolish if 
an outside union came in as far as our credit union was concerned 
this would have to go out. We couldn't continue this. Any 
loans from Mr. Lentz would have to be disallowed because an 
international union wouldn't allow any of this. 

Do you recall anything else at that time? 


No, I can't. 


Now, at any time were you aware that a hearing was 
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scheduled in a representation case before the National Labor 


Relations Board in Boston? 

A Yes. Again it was a meeting with Adinolfi where he 

so informed me in which I would so inform the rest of the men 
that a hearing was taking place in Boston and that he was to 
attend this meeting on our behalf. 

Q Was there any discussion in that regard? 

A Well, he felt that seeing that we had a vote of 16 to 3 
for our present Association union that there shouldn't be any 
problems as far as an outside union staying out, because this 
was the will of the men. 

Q Anything else that you can recall with respect to the 
hearing, any discussion? 

A No, sir. 

Q Now, following the hearing, did you have any discussion 
with Mr. Adinolfi about what had taken place in Boston? 

A Yes. He gave me the results of the hearing, stated that 
the Association vote was disregarded and that an election 

was to take place. 

Q Anything else that you can recall? 

A No, sir. 

Q Did he tell you when the election was going to take 
place? 


A On or about the 21st of July. 


Q Now, prior to that time, did anything happen with 


respect to the truckdrivers? 
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TRIAL EXAMINER: You seem to be getting off on a differ 


line. Are you going to be much longer with this witness? 

MR. MARROW: Yes, sir. 

TRIAL EXAMINER: We will take a ten-minute recess. 

(A recess was taken.) 
TRIAL EXAMINER: On the record. Mr. Marrow? 
MR. MARROW: May I have the last question read back? 
(The last question was read by the reporter.) 

(By Mr. Marrow} Bo you understand the question? 

TRIAL EXAMINER: Rephrase it. : 
Q (By Mr. Marrew) Prior to the Labor Board election, did 
anything occur with respect to a contract for the truckdriver 
A Yes, sir. : 
Q Could you tell us what happened in that regard, and 
when? 
A On a Monday morning prior to the election, I was ealling 
on one of my accounts in Glastonbury and a phone call came fo: 
me. I answered the phone, and it was sheigirl at the switch- 
board at the office. She so directed me to call Mr. Adinolfi's 
office as he had called looking for me. 
Q And did you call Mr. Adinolfi? 


A Yes, I did. 


Q Did you have some discussion with Mr. Adinolfizover the 


telephone? 
A Yes, I did. 


798 


~ 


Q What was the conversation, if you recall? 

A He suggested that I call or go into the office for a momert 
and contact the warehouse manager, Mr. Geraci, to get the 
drivers together and go up to his office that same morning. 

Q What did you do? 

A I did as directed, went into the warehouse, talked with 

Mr. Geraci, told him as I was instructed, and he said, "Certai 


After speaking to Mr. Geraci and finding out that the drivers 
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and Mr. Geraci would go up to the office, I contacted 

Mr. Adinolfi and told him that they would be on their way 
and also asked if I would be needed and I was told no. 

Q What happened after that, if anything? 

A Well, nothing Monday, but I was informed Tuesday to be at 
his office, I believe it was in the evening. 

Who informed you of that? 

Mr. Adinolfi. 

This was Tuesday evening that you went to his office? 
Yes. ° 
What happened, who was there and what took place? 
All the drivers were there with Mr. Geraci. 


What happened as best you recall? 
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A contract was shown to me to read, which I did, and 


the remark was made that it was a very nice contract and I 


go agreed, and so it was a good contract for the drivers, and 


I was told to affix my signature. 
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Who told you to affix your signature? 


Mr. Adinolfi. 


No, sir. 


Q 

A 

Q Have you ever seen that contract since that time? 
A 

Q 


Do you know whether the Association took any action with 
respect to that contract? 
A No, sir. 
Q Now, following that Tuesday, did you have an occasion to 
meet with Mr. Samuel Lentz? | 
A Yes, sir, day before the election. 
Q Where was that? 
A We were told to come in at aifferent intervals into his 
office, and at the time I came in, just Mr. Lentz and I were 
seated at a table. 
Q What happened, what was said? 
A Well, he told me that we were one big happy family and 
we should continue to carry on as such, and there were some 
things we could do presently the way we were that we would 
be unable to do if an outside union came in, such as the 
credit union, such as outside loans from Mr. Lentz. He finish 
up by implying that now he had the truckdrivers signed up in 
a contract, we would be more or less just a number, that all 
he had to do was use a telephone if he aobassireas 
Q Was there anything else said? | 
A He told me he never lost a fight in his life and wasn't 


about to lose this one. 
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Q Did you say anything at this meeting, if you remember? 


A I said, "Seeing that the vote was 16 to 23, you have 


nothing to worry about as far as the international union 
going in." 

Q What was--- Was that the substance of the conversation 
as you recall it? 

A Well, I also told him that I was my Own man and I knew 
how I would vote. 

Q Anything else? 

A No, sir. 

Q Now, the election was held the following day after this 
meeting? 

A Yes. 

Q Did anything occur after that with respect to a contract 
for the salesmen? 

A Yes, sir. 

Q When was the first thing that occurred in that regard? 
A Well, following the election, Mervyn Lentz had a meeting 
with all the sales personnél and so stated that obviously and 
definitely there was dissension in the office seeing that the 
vote came out 10 to 9, and there wasn't any reason why we 
couldn't get together and form a bargaining committee to bring 
out our grievances to management, so we could work much 
closer with them instead of men holding themsdves in, holding 


their problems inside of them, they would let loose and iron 
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things out. 
Q Did anything occur with respect to the Association 
following that? 
A Yes, a meeting was set up for the following Monday at 
Mr. Adinolfi's office. 

This would be the Monday after the election? 

Yes, sir. ) 


What time, if you recall? 


Who was at his office? 


Q 

A 

Q ‘ 

A Between 6 and 7 o'clock in the evening. 
Q 

A 


Mr. Adinolfi was present, all the salesmen were present. 
guess that was it. 
Q Was Mr. Sandler there? 
A I don't renaaber at this moment. 
Q Was Mr. Amoroso? 
A I couldn't say. 
Q Tell us as best you can recall what happened at 
Mr. Adinolfi's office on that occasion? 
A The men so chose to elect a bargaining committee of 
which I was elected as president; Mr. Goldman was elected 
as an agent; Mr. Smith, Mr. Sposito and Mr. Maynard. 
Q Did any other business take place at that meeting? 
A Yes, sir. Mr. Smith suggested that we get a new attorney, 
a new attorney to represent the Association. 


Q What happened in that regard? 
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A Well, this was objected to by Mr. Sposito and Mr. Maynard 


Q Was there any further discussion as far as that point 
was concerned at that time? 

A No, there wasn't. 

Q What is the next thing that happened with respect to the 
grievance committee, if anything? 

A Well, the following morning we had, they had a short 
meeting in the office of the men and told them what transpired 
the night before; so told them who the five men on the 
bargaining committee were and suggested if they had any 
grievances that they should on a piece of paper without 
putting a name to it write down and number each particular 
grievance they had, and that we would pick up these slips, 
consolidate them and itemize them; and this was done. The 
five men on the bargaining committee picked up all the slips 
and went upstairs and hashed out all these grievances and 
came up with 14 specific points which the men themselves had 


so desired that we represent them on. 


Q And what happened after that, if anything? 


A Well, we so informed the men of the 14 points that 

were in the agreement, and it was in the agreement that we havé 
a meeting with management. 

Q Mr. Paul, I show/what has previously been marked as 
General Counsel's Exhibit 10 for idgati#ication and ask if yo 


recognize that? 


A Yes, sir, I do. 
Q And what is that? | 
A These are the fourteen points brought up by the men and 
consolidated by myself and the other four — on the bargainin 
committee to represent them on. | 
MR. MARROW: I would like to offer them in evidence at 
this time as General Counsel's Exhibit 10. 
MR. SOMERS: No objection. : 
MR. ADINOLFI: No objection. 
TRIAL EXAMINER: General Counsel's 10 is received. 
(The document above-referred to, 
marked General Counsel's 10, 
was receked in evidence.) 
Q (By Mr. Marrow) Now, following the preparation of the 
14 points, did you have any occasion when -- I say “you” -- 
did this committee have any occasion to meet with management 
regardin ghe 14 points? 
A Yes. The five of us met with management at a dinner at 


the Parma Restaurant in Hartford. 


Can you fix a date when that meeting took place? 


On Thursday evening. 

Of that same week? 

Yes, sir. 

If you recall, who was representing or wno was present 
apart from the five members of the committee that you have 


already named? 
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A Mr. Samuel Bentz, Mr. Mervyn Lentz, Bernie Sandler, 
Mr. Goldtwin, and Mr. Mandell --- 
Who is Mr. Mandell? 


The office manager. 


And Mr. Milton Reubin. 


Q 
A 
Q Anyone else? 
A 
Q 


Can you tell us as best you can recall what took place 


at that meeting? 
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A Well, prior to the meeting started, the presence of 
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Mr. Reubin was objected to or questioned, I should say, by 

Mr. Smith as none of us had seen him or heard of him before, 

and we were wondering why he was seated in this capacity 

at the moment. 

Q Was any explanation given? 

A Yes, sir, it was. Mervyn Lentz explained that he was 

part of the family, and there was a possibility of his 

being connected with the Brescome family in the future. 

Q Now, following the dinner, did anything occur with 

respect to discussions between the parties regarding the 14 

points or any other matters? 

A Yes, we freely discussed each item one at a time, and 

questions were asked and answeredgiven. No definite answer wa 

given to us as far as management giving a commitment on any 
|- of these 14 items, but the general feeling before we left 


was that there would be no problem and this was very good and 
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that it should happen more often, the men should get together 


and so air their differences and bring them up to management 
so that we would have a clear picture and operate as one big 
happy family. 
MR. SOMERS: Objection and move the answer be stricken. 
TRIAL EXAMINER: Who so expressed, Mr. Marrow? The 
witness' testimony beginning with "there was a general feeling” 
will be stricken. You can develop that if you wish. 
Q (By Mr. Marrow) Was anything specifically said by anyone 
in management with regard to what had transpired at that 
meeting at the conclusion or toward the end of the meeting, 


if you recall? 


A Well, I was told that they would think about it that 


evening, and the following morning we would have an answer to 
our demands. 
Q And what happened the following morning? 
A The following morning another meeting was held by 

rvyn Lentz and myself, and he read off what was a legal 
contract to all of us in the salesroom. This we had never 
seen or heard of before. 
Q ‘Then what happened? 
A As soon as he got through finishing reading off this 
contract, I requested a meeting with the salesmen, and it was 
‘igranted. Whereupon, the men asked me what happened to the 


14 points that were brought up and discussed the night before, 
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and I said, "Well, they evidentally weren't included on that 
contract that was just read off." So they suggested that the 
bargaining committee go in and talk this over with management 
and come up with an answer. So this we proceeded to do. 

We went back and forth and arbitrated for the next six 
hours trying to get a few of these points that we had spoken 
of the previous evening clarified or agreed upon. 


Q Whom did you meet with? 


A Mr. Lentz, Mr. Goldstein, Mr. Mervyn Lentz; Mr. Sandler 


and Mr. Amoroso were also present. 

Q Where were the other salesmen at that time, if you know? 
A Waiting in the salesroom. 

Q Did anything occur as a result of this, these meetings 
back and forth? 

A Well, management wanted us to agree to at least a fhree 
year contract, preferably a five year contract, and the men 
wouldn't go along with this point, and they were holding mck 
on it simply because a number of the items we had discussed 
and so desired to have taken place, taken care of by manage- 
ment hadn't been taken care of or hadn't been agreed to I 
should say. So finally it boiled down to the point where the 
men had voted by a written ballot, vote in the office to 
agree strictly to a one year contract, and this was almost 
unanimous on the men's part unless a few of the points were 


given into by management. 
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So with this in mind, we went back into the office 
again and so spoke to the Lentzes, and they agreed to pay 
half of the CMs for the coming year and two weeks‘ vacation 
pay at $50 a week for the liquor salesmen themselves. This 
was not to include the wine salesmen as they are on a 
different pay scale. So with this in mind, we in turn went 
back to the men and discussed it with then and then returned 
to Mr. Lentz, and he stated that he wanted a three year 
contract, and he wouldn't agree to a one year contract at all 
So we told this to the men, and finally they gave in the 
point and agreed to a three year contract provided that we 
receive our two weeks' vacation plust half the CMS. 
Q What happened at that point? 
A Well, by this time it was around 4:30, 5 o'clock in the 
afternoon, and everybody was more or less a bit exhausted. 


I believe the meeting was terminated. 


Were there any meetings the following day? 


That would be a Saturday. No, sir. 
Sunday? 

We, sir. 

Renday? 

Yes, sir. 


What happened on Monday, if you recall? 
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On Monday we were called inte-either by message or by 
Mr. A@éholfi speaking to me because we had several phone 
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calls between the two of us--to report to his office, all 
the sales personnel. 

Q When was that? What time? 


This was, I believe, a Monday evening. 


A 
Q A Monday evening? 
A 


Yes, sir. 
Q What happened when you got there? 
A A contract was presented to all of us. Each item was 
read eff by Mr. Adinolfi. 
Q What happened then, if anything? 
A I signed the contract but was told that management would 
be unable to sign this contract due to union proceedings at 
the moment but that anything that was on the contract was 
valid and would be backed up by management a hundred per cent. 
Q Who said that? 
A Mr. Adinolfi. 
Q At any time following that was any such statement made 
by anyone in management? 
A Yes. A meeting was held by Mervyn Lentz. He so 
reiterated the same thing to all the salesmen and myself. 
Q Do yau recall when that took place? 

I believe it was that following Priday. 

Prior to your vacation? 


Yes, sir. The main --- 


I beg your pardon? 


-_ 


A I don't know if I can interject. 
TRIAL EXAMINER: Just answer the question. Have you 
finished your answer to the question? 
Read the last question and answer. 
(The last question and answer were read by the 
reporter.) 
TRIAL EXAMINER: Ask your next question, Mr. Marrow. 


Q (By Mr. Marrow) Were any of the matters that were the 
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subject of the contract introduced or made available to the 


~ 
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employees, to the salesmen at or about that time? 


~ 
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I received a copy of the contract. 

Were any of the changes or the plans that were announced 

result of this contract put into effect? 

Yes, sir. | 

And what were those changes? 

The CMS and Blue Cross along with the vacation pay. 

Now, prior to the discussions, what had been the payment 

by the mmployesswith respect to CMS? _ 

We paid all of it. 

And after the plan went into effect? 

We paid half. 
Q fas that the way matters are currently in effect, if you 
know? : 


A Yes, sir. 


Q Now, previously did you receive anything with respect to 
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vacation or vacation pay? 

A No, sir. 

Q And after these negotiations , what did you receive, if 
anything? 

A We received $100 for two weeks’ vacation and half of our 
CMS and Blue Cross. 

Q Do you know if therewre any other changes put into 
effect at or about that time? 

A Yes. I had a talk with Mr. Adinolfi and told him the 
men were a little disgruntled at having only a half of CMS 
and Blue Cross paid for, and he so stated that he himself had 
spoken to Mr. Lentz and after the first of the year, the 
second year of the contract would read that they would pay the 
CMS and Blue Cross completely. 

Q Were any other changes made that you are aware of? 

A Outside of it being a separate contract from the drivers, 


other than that, I can't remember. 


Q Were any changes made, to your knowledge, with respect 


to the wine salesmen? 

A The wine salesmen received an extra $5 a week. 
MR. MARROW: May I have just a moment please? 
Could we go off the record? 

TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 


TRIAL EXAMINER: On the record. 
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Q (By Mr. Marrow) Mr. Paul, I show you what has earlier 
been received in evidence --- : 

MR. ADINOLFI: Excuse me. Is that a new exhibit number? 

MR. MARROW: General Counsel's Exhibit Wo. 9. 
Q (By Mr. Marrow) Mr. Paul, I show youwhat was earlier 
received in evidence as General Counsel's Exhibit No. 9 
and ask if you recognize that? Would you look it over, 


please? 
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(Document shown to witness.) 
Q Have you examined the document, General Counsel's 9? 
A Yes, sir. 
Q Is that the contract that was shown to you by 
Mr. Adinolfi in his office the last week in July 1967? 
A Yes, it is. : 
Q Incidentally, do you know who typed or prepared that 
contract? | 
A No, sir. 
“MR. ADINOLFI: Before we go any further with the 
question, may I suggest that since the instrument that was 
shown to Mr. Paul as General Counsel's Exhibit 9 is not in 
fact marked General Counsel's Exhibit 9 that some marking be 
placed upon it? : 


« MARROW: We found the other one in the Exhibit file 


24 | and I will show it to the witness. 
25 | 


| Let the record show that the witness is now being shown 
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General Counsel's Exhibit 9 which I overlooked earlier in 
searching through the evidence file. 

TRIAL EXAMINER: Mr. Adinolfi, I believe you have had 
a chance to look at them. Are they not the same? 

MR. ADINOLFI: Yes. I did not want any question or 
confusion with regard to the record if I used the unmarked 
copy. 

TRIAL EXAMINER: Let's use the exhibit. The copy that 
the witness looked at is identical with the one received. 

Q (By Mr. Marrow) That is the same as the one you looked 
at? 


A Yes, it is. 


Q Did you sign such an agreement or copy of this agreement 


at Mr. Adinolfi's office? 
A Yes, I did. 
Q Do you know where that signed copy is now? 
A No, I don't. 
I believe that concludes the direct porti 
of the examination of this witness. 

TRIAL EXAMINER: Mr. Feingold? 

MR. PEINGOLD: May I request we recess for lunch? It 
may save time. I want to go over the area with MR. Marrow. 
It may shorten my examination. 

TRIAL EXAMINER: Off the record. 


(Discussion off the record.) 
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TRIAL EXAMINER: On the record. 

Let the record show that discussed with General Counsel 
and counsel for Respondent and Intervenor was the matter of 
making available the witness’ statements in the possession 
of the General Counsel to the other counsel during the 
luncheon period, and this has been done. In order to give 
counsel sufficient time to go over the statement and in order 
to give Mr. Feingold time to organize his arentnetioa? we wil 


be in recess until 2 o'clock. 
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MR. FEINGOLD: May I point out just one thing that the 


Trial Examiner requested at the time a photocopy of Charging 
Party's Exhibit 3 was put in evidence to nase for the 
original, if you recall, and I so have the original and am 
glad to exhibit it to the parties. 

TRIAL EXAMINER: I have no record that -- I am looking 
at the wrong document. All right. It is in evidence. You 
can show the original to the other parties, and if they have 
anything to state, they can do that after we return from 
lunch. | 

We are in recess until 2 o'clock. 

(Whereupon, at 12:20 p.m. the Nearing was recessed 


until 2:00 p.m. the same day.) 


~ 


~ 
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AFTERNOON SESSION 
(2:05 o'clock p.m. 

TRIAL EXAMINER BARBAN: On the record. 

Mr. Feingold, do you want to go ahead? 

MR. FEINGOLD: Yes. 
Q (By Mr. Feingold) Mr. Paul, are you still acting as 
president of the Association? 

Yes, I am. 

Was any election held in the year of 1967 for new offic 

No, sir. 

Were they suppose to be held? was & new meeting held 
for the election of new officers? 

MR. ADINOLFI: I object. It is beyond the scope of the. 
direct. 

TRIAL EXAMINER: I can't stop it on that ground. what 
is the relevancy? 


MR. FEINGOLD: I will come to that. This is just back- 
ground. 
Q (By Mr. Feingold) Was a meeting held for the election of 


officass? 
TRIAL EXAMINER: In 1967? 
THE WITNESS: Yes. 
TRIAL EXAMINER: What is your answer? 
THE WITWESS: Yes, sir. 
(By Mr. Feingold) Were officers elected at that meeting 
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| MR. SOMERS: Objection until we find out the date. 
| Q (By Mr. Feingold) Teli us when the meeting was held, 

| approximately when? : 

A A meeting was held at the Brescome offices shortly after 
Mr. Adinolfi had words with us in reference to our conducting 
ourselves in a manner which would benefit the Association if 

we continued with the Association as was and by having our co 


bargaining agent, and if we so desired to strike, to go ahead 
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and just to act as a team. 

Q You then had a meeting? 

A At this point we asked Mr. Adinolfi if it would be 
necessary for him to represent us at the hearing, if any 
hearing was suppose to take place, and he said seeing as the 
charges were dropped against the Association, this would be 
unnecessary. 

MR. SOMERS: I am going to object to this line of 
testimony as being irrelevant, and it appears it came after 
the charge was filed. I don't see any allegations or relevangy 
to this proceeding at all. | | 

TRIAL EXAMINER: The question was something about an 
election. How did we get off on this point? Suppose you 
rephrase your question, Mr. Feingold, and let's get on to the 
point. : 


Q (By Mr. Feingold) Did you have a meeting- sometime in 1967 


for the purpose of electing officers? 
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We had a meeting upstairs in Brescome. 

When was that? 

Friday afternoon. 

About when was that? 

After the election. 

Could you give us the month or week or a date? 
Approximately two weeks after the election. 


You are talking about the NLRB election, is that correct 


o nr naar a nN 


Yes, sir. 
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And was that meeting called for the purpose of electing 
officers of the Associatton? 
MR. SOMERS: I am going to object. This is beyond the 
time of the charge being filed. 
TRIAL EXAMINER: You mean it occurred after the filing? 
MR. SOMERS: It occurred after the filing of the charge. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: The meeting was called by myself and the 
rest of the officers upstairs. 
Q (By Mr. Feingold) For what purpose? 
A With all the men as far as an election of officers was 
concerned. 
Q What was the action taken by the salesmen at that meeting 
We took a formal vote to hold in abeyance anything per- 


| taining to the Association, its members, until the results of 


25 hearing took place. 
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Q And did the Association authorize Mr. Adinolfi to appear 


in this hearing? 
A No, sir. ; 
Q Did the Association authorize anyone to appear at this 
hearing for them? | 
A No, sir. 
Q Since that time has any sew--- Since that time have you 
elected any new set of officers? i 
A No, sir. 
Q Were minutes made of that meeting? 
A A letter in this respect was sent to Mr. Adinolfi and 
a copy of which I retained. 
Q Now, I show you the Minute Book which was prod 

TRIAL EXAMINER: Mr. Feingold, before you get into 
something that is going to unnecessarily lengbhan-. this 
hearing --- | 

MR. FEINGOLD: I am not going to unnecessarily lengthen 
this hearing, Mr. Trial Examiner. | 

TRIAL EXAMINER: Just a moment. What is the relevance 
of this last matter? | 

MR. FEINGOLD: At the opening of this hearing, the 
statement was made that as far as we knew xr. Adinolfi does 


not represent the Intervenor and the Intervenor does not wish 


' to appear in this proceeding, and the salesmen who are the 


members of this organization so instructed Mr. Adinolfi that 
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they did not wish him to appear here for them or the Inte 

and that they were withholding said matters in abeyance 
pending the outcome of the dispute between the Employer and 
the Charging Party. I think it is very material in thewhole 
picture in this case. I am not going to pursue this further. 

TRIAL EXAMINER: The thing that concerns me is if I 
leave this in, whether I am going to end up trying an issue 
as to whether or not one of counsel is authorized to appear 
here for his client, and I don't want to try that issue. 

MR. FEINGOLD: Well, the question is this. I am not 
preventing Mr. Adinolfi from saying whatever he has to say 
at this hearing, but I think this kind of evidence is 
indicative of the whole atmosphere that was created at this 
place of business with reference to this so-called labor 
organization and just how it operated. 

Now, I made this statement at the opening that we would 


produce such evidence when I asked for whom does Mr. Adinolfi 


appear and he said he appears for the Employees’ Association, 


and I think I have a right to produce this evidence. I think 
it is highly material on the issues raised. Now, I don't 
intend to pursue it any further. 

TRIAL EXAMINER: Is this all of the evidence that you 
are going to produce on this point? 

MR. FEINGOLD: That is right. 

TRIAL EXAMINER: All right, then I won't strike it under 
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those circumstances. Go ahead. 

Q (By Mr. Feingold) You testified that there was a meetir 
in July of 1967, the last week, Tuesday I believe, at which a 
committee was appointed? 

A Yes, sir. 

Q I believe mr. Marrow asked you whether anything else 
happened at that meeting? 


A Yes, sir. 
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Q Now, would you point--- would you look at the minutes 
of July, I believe it would be the 25th, ig it, of 1967, July} 
A Right. 
Q Read it to yourself and tell me whether those things 
happened at that meeting. 

MR. SOMERS I am going to object to the use of the 


minutes for that purpose. 


TRIAL EXAMINER: Sustained. That is not the proper way 


to establish that. 

Q (By Mr. Feingold) Is that the meeting at which the 

committee was appointed? 

A Yes, sir. 

Q Now, is there anything in those minutes or any action 

which was taken by the salesmen at that meeting at 

Mr. Adinolfi's office with reference to Frank Amoroso? 
MR. SOMERS: Will the Trial Examiner please note that 

the witness is reading the minutes at this time. He is not 
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testifying from his recollection. 

TRIAL EXAMINER: If there is an objection, I will direct 
the witness to testify from his own memory. If there is a point 
that he can't remember and counsel feels it necessary to 
refresh his recollection from the minutes, that may be 


possible. 


MR. FEINGOLD: I will take the long way. 


Q (By Mr. Feingold) Do you recall whether any action was 
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taken with reference to the wine supervisor Frank Amoroso? 
A The only action that we took was that he was not to sit 
in in our private meetings. 
Q Was anything said about his being a member of the 
Association, if you recall? 
A 46 was vice president of the Association, but as a 
supervisor he wasn't included in our meetings. That's all. 
Q Is that all you can recollection about the action taken 
with reference to Frank Amoroso? 
A Yes, sir. . 
Q Now, I ask you to look at the minutes. See whether 
that refreshes your recollection. 
MR. SOMERS: I object. He read the minutes prior to 
this testimony. e 
TRIAL EXAMINER: Gentlemen. The witness states he has 
no other recollection as to matters involving: Mr. Amoroso 
at this meeting. He is asked to look at these minutes to see 
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if they refresh his recollection. He may look at them for 


that purpose. 

Mr. Feingold, are you ready to ask a question? 
Q (By Mr. Feingold) wow, does that refresh your recoll 
as to the action taken with reference to Frank Amoroso as an 
officer and member of the Association? : 
A Yes, sir, it does. 
Q All right now, without reading from the minutes, would ya 
now tell us after having looked at the minutes what action 
as taken by that meeting with respect to Frank Amoroso? 
A The man in question was Cosmo Lupica. He is no longer 
with us as a member of the committee, his no longer being 
affiliated with us; and Frank Amoroso being in a supervisory 
capacity a replacement for Frank was made; and as replacement 
as secretary Al Cohen was put in: 
Q Do you know who prepared those minutes? 
A The secretary, Mr. Cohen. 
Q And is Frank Amoroso vice president of. the Association 
today? 

Not any longer. 

Was he present at this meeting? 

At that meeting? 

Yes, if you recall? 

That I can't answer. | 

Now, was anything said about his eligibility for cor 
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as a member of the Association? 
aA He was --- 

MR. SOMERS: Objection, a leading question. 

TRIAL EXAMINER: Wo, I will take it as a question 
designed to refresh the witness’ recollection. 

THE WITNESS: We as a whole felt he was ineligible to 
continue as an active member of the Association. 

TRIAL EXAMINER: Mr. Witness, was an action taken, not 
what you felt? 

THE WITNESS: Yes, an action was taken. 

(By Mr. Feingold) What was that action? 


To replace him with someone else as vice president. 


He was no longer a member of the Association. 


Q 
A 
Q How about as a member of the Association? 
A 
Q 


Thank you. Now, in the years you were a member of the 
Association and prior to the time the Distillery Workers were 
trying to organize you, how often did you have discussions 
with Mr. Adinolfi or anyone else about collective bargaining? 
A Never. 

Q Did you ever see a collective bargaining agreement prior 
to the meeting on June 30, 1967? 

A No, sir. 

Q Did a grievance committee ever meet, or was a grievance 
committee ever appointed during the time you were employed 


by Brescome? 


823 
No, sir. 


Now, you spoke about a meeting at the Parma Restaurant 


Thursday night of the last week in July? 
Yes, sir. | 
How long did that meeting last? 
Approximately four hours. 

Did you have dinner? 


Yes. 
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Who paid for the dinner? 

MR. SOMERS: Objection. I don't see the relevancy. 
TRIAL EXAMINER: It is not irrelevant. r don't know whethe 
the witness knows. Do you?know? : 

Q (By Mr. Feingold) Do you know who paid for the dinner? 
A Well, we didn't. : 

TRIAL EXAMINER: Who is "we"? 

THE WITNESS: The five men on the bargaining committee. 
TRIAL EXAMINER: All right. Go ahead, Mr. Feingold. 
(By Mr. Feingold) How long did that dinner take? 

The dinner itself? , 

Yes. 

An hour and a half. : 

Did you have anything to drink at the dinner? 

MR. SOMERS: Objection. | 


(By Mr. Feingold) Now, was anything said at that hursdhy 
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meeting as to urgency of getting a contract closed? 

MR. SOMERS: Objection. Leading the witness. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Feingold) Let me ask you this. Was there a 
time limit in closing this contract? 

MR. SOMERS: Objection. 


TRIAL EXAMINER: What meeting are you talking about? 


MR. FEINGOLD: At the Parma Restaurant. I am still there. 


TRIAL EXAMINER: If you are interested in what happened 
there, you best let the witness tell us. The objection is 
sustained. 

MR. FEINGOLD: I am going to ask him whether there was 
any discussion as to any time limit in concluding the agr 

MR. SOMERS: Objection. 

THAL EXAMINER: Answer that yes or no. 

THE WITNESS: Yes. 


Q (By Mr. Feingold) What was said and who said it? 


A I was told that the contract had to be. drawn up prior 


to our going away on vacation. 
Q And who told you this? 
A Mr. Mervyn Lentz. 
MR. SOMERS: Could I have the last answer back? 
(The last answer was read by the reporter.) 
MR. FEINGOLD: Just a minute. I may be at the end. 


(By Mr. Feingold) Mr. Paul, could you--- 
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MR. FEINGOLD: I would like to have this document 

marked Charging Party's Exhibit 23 for identification. 
(The document above-referred to 
was marked Charging Party's Exh 
No. 23 for identification.) 

Q (By Mr. Feingold) I show you a photocopy of a document 

marked Charging Party's Exhibit 23 for identification, which 

is a copy of a paper taken from Mr. Golaski's Treasurer's Book, 

and ask you whether you recognize that document? 

A Yes, I do. 

Q Could you tell us what that document is? 

A It was a notification of a meeting at wer. Adinolfi's 

office on the 30th of June. : 

Q Was that the first or second meeting in June at 

Mr. Adinolfi's office? : 

A That was the second meeting in June. | 


Q Did you prepare this notice, Mr. Paul, or was it 


prepared for you? 


A I wrote out the notice in longhand and someone in the 


office typed it up. 

Q When you say “the office," you mean at Brescome 
Distributors? : 

A Yes, sir. 

Q When was that done? Was it done that day or how soon 
before the time that notice was distributed? 

A It was done the day before. : 
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MR. FEINGOLD: I offer it in evidence. 

MR. ADINOLFI: No objection. 

MR. SOMERS: No objection. Could we have a copy of the 
original document? 

TRIAL EXAMINER: This is going to look awfully confusing 
on the record. A photostatic copy was the document that was 
identified and it is the document that is offered. I am 
assuming that your statement of no objection applies to that. 
Charging Party's 23 is received. 

(The document above-referred to, 
marked Charging Party's No. 23, 
was received in evidence.) 

MR. FEINGOLD: Well --- 

TRIAL EXAMINER: Let’s not get the record confused. 

I have received Charging Party's 23 without objection. Let's 
go on. 

Q (By Mr. Feingold) Now, did you physically put these 
notices in the boxes of the salesmen? 

A No, sir. 

Q As far as you know, it was done by the office, is that 
correct? 

A Right. 

MR. FEINGOLD: I have no further questions of this 
witness, and I understand at this time that Charging Party's 


Exhibit 3, which is that affiliation statement the original 


of which was shown:to Intervenor's attorney and Respondent's 
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attorney, is received, and I believe they have no objection 


Jo 


nor do they challenge the authenticity of that document. 

TRIAL EXAMINER: I have some ambiguous note that I have 
received it provisionally. You gentlemen have seen the 
original now? | 

MR. ADINOLFI: Yes, sir. 

MR. SOMERS: Yes, sir. 

TRIAL EXAMINER: Any objection to Charging Party's 3 


on the ground of authenticity? 
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MR. SOMERS: No objection. 

TRIAL EXAMINER: Mr. Adinolfi? 

MR. ADINOLFI: I have seen it. No objection. 

TRIAL EXAMINER: That should take care of the provision. 

Cross examine. : 

CROSS EXAMINATION 

Q (By Mr. Somers) Mr. Paul, you stated on second direct 
that a letter was sent to Mr. Adinolfi stating that he was noe 
authorized to appear for the Association at this hearing. 
Do you have that letter with you or a copy of that letter? 
A No, I don't. : 
Q Do you know whether any of the men in the room would 
have that letter with them or a copy of it? 


A Yes, sir. waa 


Q May I have that letter? Who do you believe has that 


letter, that copy? 
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A I thought Mr. Marrow had the letter. 

MR. SOMERS: Maybe we should take time out so see if we cpn 
find out who has that letter. 

TRIAL EXAMINER: I will let you go into that to a certain 
degree. I have already indicated I am aot going to litigate 
whether Mr. Adinolfi is legitimately here. 

MR. SOMERS: No, it goes to more than that fact. It goes 


more to credibility. 
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TRIAL EXAMINER: Mr. Marrow? 
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MR. I don't ever recall seeing such a document. 
I have seen many documents in this case, so it is possible 


that he did give it to me. 


THE WITNESS: May I speak up? 


TRIAL EXAMINER: We will go off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Let the record show that Mr. Marrow has discovered a 
letter to which the witness has been referring, and it has bee 
given to Mr. Somers. 

MR. SOMERS: I would like to have it marked Respondent's 
next in order for identification. 

(The document above-referred to 
was marked Respondent's Exhibit 
No. 17 for identification.) 

MR. ADINOLFI: By your leave, I think the record should 


also show that said letter was shown to the witness and he 
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had an opportunity to read it. 

TRIAL EXAMINER: This was done at my request to avoid 
any misunderstanding, and I think it is within my statement. 
Q (By Mr. Somers) Mr. Paul, I show you what has been 
marked Respondent's 17 for identification. “would you read tha 
and tell me whether that is the letter you sent to Mr. Adinolffi 
concerning his representing the association? 

A Yes, sir. 

MR. SOMERS: I would like to offer Respondent's 17 in 
evidence. | 

MR. ADINOLFI: No objection. 

TRIAL EXAMINER: Mr. Marrow? 

MR. MARROW: No objection. 

MR. FEINGOLD: No objection. 

TRIAL EXAMINER: Respondent's 17 is received: 

(The document a ovenreterred to, 
marked Respondent's Exhibit 17, 
was received in evidence.) 
Q (By Mr. Somers) Now, at this necting of July 17, 1967, 
of the Association, do you recall who brought up the status 


of Mr. Amoroso in being in the Association? 


A Who in particular, no, sir. 


Q You don't remember anyone in particwhar? 


oa No, sir. : 
Q Do you recall any remarks made by any of the employees present 
at the meeting concerning Mr. Amoroso's being in the Associatipn? 
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A Remarks were made by Mr. McEnroe and Mr. Smith pertaining 
to him as being vice president, whether he should be allowed 
to remain in the Association or not. 
Q Is this the first time you had ever heard any questions 
raised about Mr. Amoroso's status in the Association? 
A The only other time the question was raised was prior to 
the election at Mr. Adinolfi's office where he and Mr. Sandler 
were present and a vote was taken. 
Q That was the first time there was any question whether 
Mr. Amoroso should be in the Association, isn't that true? 
A Yes, sir. 


Q Isn’t it true that Mr. Milton Reubin has a financial 


interest in Brescome Distributors? 


MR. MARROW: If he knows. 

TRIAL EXAMINER: All right. This is limited to your 
personal knowledge. 

THE WITNESS: Now you are asking me a question which 
I felt was a gentleman's agreement between two men to hold 
in confidence. 
Q (By Mr.’ Somers) All right. Let me ask you this. 
Didn't Mr. Reubin at a meeting of all the salesmen tell the 
salesmen that he had a financial interest in this company? 
A Yes, that I believe was announced by Mr. Reubin that 
there was a certain percentage of interest which he was 


allowed in Brescome Distributors. 
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Q To your knowledge, did Mr. Sandler have a financial 
interest in the Brescome Distributors Corporation? 

MR. FEINGOLD: That is if he knows. | 

MR. SOMERS: I asked if he knows. 

TRIAL EXAMINER: In all questions, it is to what you know. 
When you are guessing, you ought to tell me 50 I know. Go 
ahead. : 

THE WITNESS: Well, I am not guessing. : I know that he 
was suppose to have. : 

TRIAL EXAMINER: Who is this, Mr. Sandler? 

THE WITNESS: Mr. Sandler. : 

Q (By Mr. Somers) How do you know that he was suppose 
to have? : 

A I was told it was part of the contract ener he first 
arrived there. : 

Q Who told you? 

A In a conversation with Mr. Sandler. 

Q When? 

A _ Roughly about three weeks to four weeks before he was 


dismissed or left the company. 


Q Where did the conversation take place? 


This I am not sure of. 
Anyone else present during the conversation? 
No, sir. 


Do you know what the financial interest was Mr. Sandler 
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was talking about? 

A No, sir. 

Q You don't know whether he was a stockholder in Brescome? 
A No, sir. 

Q In fact you have a financial interest in Brescome, 

don't you, as an employee? 

MR. FEINGOLD: I object to that question. 

TRIAL EXAMINER: Mr. Somers, does this have something 
to do with more than the normal relationship of employee- 
employer? If it does, you can pursue it, otherwise it is a 
conclusion that I would have to reach. 

MR. ADINOLFI: I believe the next witness has arrived. 

MR. MARROW: He is taken care of. 

TRIAL EXAMINER: Do you see what I am talking about? 

If you aze asking an argumentative question, I will sustain 
the objection. If it is a factual question, you may pursue 
it. 

MR. SOMERS: I will withdraw it. 

Q (By Mr. Somers) Mr. Sandler said he had a financial 
interest in the company; are those his words? 

A No, sir. 

Q What were his words? 

A That when he first came, he was led to believe at the end 
in year contract. he was to have some financial interest 


in the company. 
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Q I see, but he did not tell you that he had a financial 
interest in the company, isn't that right? 

MR. FEINGOLD: I think it is argumentative. He has 
answered the question. : 

TRIAL EXAMINER: All right. I will sustain the objection. 


The testimony is that he -- well, it shows in the record. 


MR. SOMERS: I don't think it does show in the record. 


TRIAL EXAMINER: Find the question and answer and read 
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back. 


~ 
o 


(The questions and answers were read as follows: 


— 
~ 


"Q Mr. Sandler said he had a financial interest in the 
company; are those his words? 3 

“A No, sir. 

"Q What were his words? 


“A That when he first came, he was led to believe at the 


end of the two year contract he was to have some 


financial interest in the company.") 
MR. SOMERS: This is substantially different from the 
question that was last asked. 
TRIAL EXAMINER: You are asking the witness whether 
he actually received the financial interest. I'm sorry. 
Can you answer that? | 
THE WITNESS: Hé said he no longer did because he was 
no longer going to be with the company. : 
Q (By Mr. Somers) Now, you stated that Mr. Sandler issued 
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accéants to you, is that correct? 

A Yes, sir. 

Q You don't know of your own knowledge, though, whether 
Mr. Sandler decided whether you were to have those accounts on 
someone else did, do you? ; 
A I know that Mr. Sandler turned those accounts over to me 
just as when an account comes out on the listing, whether it 
be a drug store or package store, he will pick up the 

listing of accounts and come over to myself or one of the 
other salesmen and so present it to the salesman if its in 

his territory. 


Q You don't know whether the final decision as to who is tc 


be assigned the account is made by Mr. Sandler or Mr. Mervyn 


Lentz or whether it is made by Mr. Samuel Lentz? 
A When he read off the list, which he read over, I assumed 
there was no one else over him at that time. 
Q Do you know? 
A The moment it was given to me was at the present time 
when he read it off the list. 
Q Do you know whether he discussed that assignment prior 
to giving it to you? 
A With someone from management? 

Yes. 

He couldn't have. 


Do you know whether he did or he didn't? 
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No, i can't absolutely swear that he didn't. 

Now, the nine to ten accounts that you testified were 
turned over to you by Mr. Sandler? 
A Yes, sir. 
Q You don"t know whether Mr. Sandler made the final 
decision on that either, do you? 
A Well, as my immediate supervisor, I take it it was he 
who made the decision and turned the accounts over to me. 

MR. SOMERS: I move the answer be sericren as not 
responsive. 

MR. MARROW: That type of question is entitled to an 
explanation. 
TRIAL EXAMINER: Maybe I didn't hear the question 
correctly. Would you read the question back. 

(The last question and answer were read by the 

reporter.) 

TRIAL EXAMINER: I will overrule the abiton:eo strike. 
Q (By Mr. Somers) In other words, he came to you and he 
gave you these eight to ten accounts, is that correct? 
A Yes, sir. 
Q Do you know if he discussed the giving of those accounts 
to you with Mr. Mervyn Lentz or Mr. Samuel Lentz? 
A No. By the same token if --- : 


TRIAL EXAMINER: All right. The answer is you don't know. 


(By Mr. Sagers) Now, you said that Mr. Sandler conducted 
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sales meeting. Do you know who established the program for 
the sales meeting? What would be done; who would speak; 
what subjects would be covered? 

A Yes. I usually would see him sitting at his desk setting 
up a curriculum for the afternoon sales meeting. 
Q Do you know whether that curriculum was discussed 
previously with Mr. Lentz, Mr. Samuel Lents or Mr. Mervyn 
Lentz? 
A No way of my possibly finding this out. 
Q Do you recall the election of Mr. Amoroso as secreary 
of the Association? 
A As secretary of the Association? 
Q Yes. 

TRIAL EXAMINER: The witness testified he was vice 
president. 
Q (By Mr. Somers) Excuse me, vice president of the 
Association? Do you recall the election? 
A That was in September of 1966 when I was voted as 
president. 
Q And all the employees voted on Mr. Amoroso's nomination, 
is that correct? 
A They voted as such because they had voted as such before 
Q They voted the same way for Mr. Amoroso as they voted 
for you, isn't that correct? 


A Yes, they did. 
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Q Isn't it also correct that there were warehousemen and 
truckdrivers who were members of the Association? 


A Yes, but I never saw them represented. 


MR. SOMERS: I move that the latter part of the answer 


be stricken. 

TRIAL EXAMINER: No. 

Q (By Mr. Somers) When was the first meeting that you 
attendéd . of the Distillery Workers Union? 

A I couldn't hear you. 

Q When was the first meeting that you attended of the 
Distillery Workers Union? 

A About the middle or last week of April. 

Q Where was that held? 

A The Chinese Hitching Post. 

Q Who was the salesman who approached you to see if you 
would be interested in attending that meeting? 

A Mr. Leahy. 

Who spoke at that meeting? Did anyone address the meeti 

No, just a general discussion with Mr. Canton. 

What was discussed with Mr. Canton? 

As far as the union representing us, that had priority. 
That was the main thing we were interested in. Secondly, 
1 while talking these matters over with a unfon man if we 
since found out, if it would burt our job status any. 

Q What did Mr. Canton say about the company finding out 


JA-709 


~ 


o or on vu kF WwW WN 


838 
that you were interested in the Distillery Workers Union; 
the best that you can recollect what were his words? 

A We were free to do what we pleased and choose whatever 
bargaining agent we so desired. 
Q What did he say about your job status, the best that you 
can recall in Mr. Canton's words? 
A — 
Q Take your time. 

MR. FEINGOLD: I am going to object to that kind of 
vague question, job status. 

TRIAL EXAMINER: That is overruled. Do you understand 


the question, sir? 


THE WITNESS: Would you repeat it once again? 


TRIAL EXAMINER: Miss Reporter, would you read the last 
question? 

(The pending question was read by the reporter.) 

TRIAL EXAMINER: Do you understand to what counsel is 
referring? 

THE WITNESS: Yes, sir. I understand with respect as 
far as management being able to fire an individual for 
participating in union activities. That is the way I under- 
stand the question. 

TRIAL EXAMINER: All right. What did Mr. Canton say? 

THE WITNESS: That we have freedom to choose and 


participate in union activities if we dodssire. 
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(By Mr. Somers) Did Mr. Canton also tell you to conceal 


the fact that you were active in organizing for the Distille 
Workers Union so that the company would not anes of your 
work? 
A As president of the Association, I was told among others 
not te try to be a hero, and that if there more any statements 
that came out to sign, to go right along and sign them. 
Q Did Mr. Canton tell you that by doing this you would 
be protecting yourself from any conduct of the company 
such as discharge? : 
No. 
What did he say was the purpose of having you go along 
the Association up until the time of the election? 
Well, it was for our own benefit. 
Did he say benefit or did he say protection? 
Benefit. 
Did he ever use the word "protection"? 
A No. 
Q How were you seated -- I withdraw that. | Were you 
seated at this meeting? 


A Which meeting are you referring to? 


Q I am referring to the first meeting that you attended 


at the Chinese Hitching Post. 


~ 


No, six. It was a square table. 

Was everybody seated at that table during that meeting? 
Yes, sir. 

Do you recall anything being passed out at that meeting? 
Yes, sir. I recall authorization cards being passed out. 
Who passed them out? 


Mr. Canton passed them out. 


ro a °  - 


And to your recollection, is this auntherisation card the 
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same as the authorization card that you signed in 
Mr. Adinolfi's office except that it authorized a different 
union to represent you? 

The same? If it was the same? 

Yes. Do you recall? 

Mr. Adinolfi didn't pass out that type of card. 

What was the difference, if you can remember? 

Well, the wording was different. 

Wes the meaning different? 

Well, having seen the authorization card for the 
international and having signed it and read it over two or 
three times and having seen Mr. Adinolfi's just but once, 
just at the time I signed it, I couldn't honestly answer that. 

MR. SOMERS: Mr. Adinolfi, would you happen to have a 


copy of the card that Mr. Paul signed? 


(Document handed to Mr. Somers by Mr. Adinolfi.) 


MR. SOMERS: I would: like to have this marked as 
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Respondent's next in order. 
(The documentcabeove-referred to 
was marked Respondent's Exhibit 
Wo. 18 for identification.) 
Q (By Mr. Somers) Mr. Paul, I show you Respondent's 18 
for identification. Bo you recognise that? 
MR. MARROW: Could we take a look at that? 


(Document handed to Mr. Marrow) 


Q (By Mr. Somers) Do you recognize Respondent's 18 for 


identification? 
A Yes, I do. 
Q Is that your signature or a copy of your signature? 
A Yes, it is. , 
Q And is’ this the card that you signed in Mr. Adinolfi's 
office or a copy of that card? 
A Yes, it is. 
Q Now, would you read it carefully to yourself. 

Have you read it to yourself? 
a Yes, sir. 
Q Is this card different from the card you signed for the 
Distillery Workers Union? 
A Not that much in effect, no. 
Q Excuse me --- 

MR. SOMERS: Could I have the answer read back? 

(The last answer was read by the reporter.) 


TRIAL EXAMINER: The witness said not that much in eff 
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MR. FEINGOLD: I think the documents speak for themselveg. 

TRIAL EXAMINER: Mr. Somers, that appears to be a good 
argument. 

MR. SOMERS: I think the question here is as to this 
man's understanding whether this is the same thing as the 
card. 

TRIAL EXAMINER: Hels answered that. 

MR. SOMERS: That is his answer. 


TRIAL EXAMINER: Are you going to proceed? 
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MR. SOMERS: Yes. 

MR. FEINGOLD: Are you going to question him further? 

I am going to object. 

TRIAL EXAMINER: All right, gentlemen, we are arguing 

vasuum, and I always get lost. Let's go on. 

MR. SOMERS: I would like to offer Respondent's 18 in 
evidence. 

TRIAL EXAMINER: Mr. Marrow. 

MR. MARROW: May I have one question on voir dire on thisi 

TRIAL EXAMINER: All right. 

VOIR DIRE 

Q (By Mr. Marrow) Mr. Paul, I notice that there is a 
name along side yours purporting to be a witness. Do you 
recognize who that is? 


Frances Kramer. I believe that is Mr. Adinolfi's 


secretary. 
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Was she present when you signed this care or document? 
At this time, yes. : 
Was Mr. Adinolfi also present, if you recall? 
Yes, he was. He called her into the room. 
Did Mr. Adinolfi explain to you what that document was? 
MR. SOMERS: Objection. I think this is going beyond 
dire right now. 
TRIAL EXAMINER: Yes. Sustained. 
MR. FEINGOLD : I would like to ask a couple of questions. 
TRIAL EXAMINER: First let me get Mr. Marrow's questions. 
MR. MARROW: I am concluded. 
TRIAL EXAMINER: Are you objecting to the document? 
MR. MARROW: No, I am not. I saw a strange name, and I 
wanted to establish who it was. 
MR. FEINGOLD: May I, Mr. Examiner? 
TRIAL EXAMINER: Go ahead. 
Q (By Mr. Feingold) Before yeu signed that, did 
Mr. Adinolfi tell you the reason why he wanted this signed? 
MR. SOMERS: Objection. 
Q (By Mr. Feingold) Did he tell you the purpose of this 
card? 
TRIAL EXAMINER: That is cross examination unless I 


am mistaken and I don't think I am. Voir dire goes to the 


authenticity of the document or some necessary -explanation. 


MR. FEIBGOLD: It might also go to the inducemant. 
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TRIAL EXAMINER: That.’s cross examination. 
object? 

MR. FEINGOLD: I object to its receipt. 

TRIAL EXAMINER: What ground? 

MR. FEINGOLD: It is a card that was given after a date 
1 was set for an election at a time we find a great deal of 
8(a) (1) activity. This man was alone, at a disadvantage, and 


in a frame of mind that he had no choice but to sign it. 
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MR. SOMERS: I am going to object. We don't need any 
speeches. 


TRIAL EXAMINER: All right. 


re 
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MR. FEINGOLD: The date for the election had been set. 


~ 
a 


TRIAL EXAMINER: Mr. Adinolfi? 


~ 
ts 


MR. ADINOLFI: I have no objection. 


~ 
on 


TRIAL EXAMINER: The objection is overruled. The deo 
will be received as Respondent's Exhibit 18. 
(The document above-referred to, 
marked Respondent's Exhibit 18, 
was received in evidence.) 
TRIAL EXAMINER: Mr. Somers. 
THE WITNESS: I can't say anytting? 
TRIAL EXAMINER: ‘The purpose of a witness is only to 
answer questionss This sometimes becomes frustrating. 
Mr. Somers. | 


DERBSS EXAMINATION (Continued.) - 


(By Mr. Somers) Do you recall attending a second meeting 
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MR. MARROW: Association or Distillery workers? 

(By Mr. Somers) The Distillery Workers Union. 

The Distillery card? 

Yes. 

Yes, and he told us they would be in the strictest 
confidence. 
Q Did any employees ask Mr. Canton if they should keep 
it confidential themselves from the company, that they should 
sign cards? Do you understand my question? 
A No, you have got me all confused. 
Q Did any capiovess ask Mr. Canton if they should maintain 
secrecy from the company with regard to their activities for 
the union? 
A Not in my presence they never did. I can't -- speaking 
for myself, I didn’t want to tell anyone that I had signed 
an authorization card. 
Q Did you tell Mr. Lentz that you had signed an 
authorization card? i 
A No, sir. 
Q Were you told by Mr. Canton not to let Mr. Lentz or 
anyone else know that you had signed an authorization card? 

MR. FEINGOLD:I think we have been over this five times 


| 


THE WITNESS: I was not. 
Q (By Mr. Somers) Did Mr. Canton in any way encourage you 
or your fellow employees to let the company know the extent of 
the organizing going on by the Distillery Workers Union? 

MR. FEINGOLD: I am going to ebject to that. 

TRIAL EXAMINER: Overruled. 

Do you understand the question? 

Will you read the question, Miss Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: No, sir. 
Q (By Mr. Somers) In fact you were urged to keep the 
organizing campaign fairly quiet, isn't that true? 

MR. PEINGOLD: I am going to object. I think --- 

TRIAL EXAMINER: Overruled. 

MR. MARROW: Do we know when? 

MR. SOMERS: During the campaing period. 

THE WITNESS: Well, I would say that we more or less as 
individuals were personally going to keep it. quiet. 

TRIAL EXAMINER: The question is what did Mr. Canton tell 
you. Did he tell you specifically to keep it quiet? 

MR. FEINGOLD: I think we have been over that a number 
of times. He has answered the question three different ways. 

TRIAL EXAMINER: Can you answer it for me, please? 

THE WITNESS: Yes, we were told to keep it quiet. 

‘ (By Mr. Somers) And. you were told to keep it quiet so th 
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Company would be in doubt as to the extent of the organizing? 

MR. FEINGOLD: I am going to object to that. 

TRIAL EXAMINER: Overruled, if that is what he says. 

MR. FEINGOLD: He doesn't say that. That is not the 
question. : 

TRIAL EXAMINER: All right, Mr. Feingold, if the witness 
wants the question read, I will have the question read. 

(The pending question was read by the reporter.) 

MR. FEINGOLD: Calls for a conclusion and I object. I 
ask for a fuling. 

TRIAL EXAMINER: I have already ruled. The question is 
whether Mr. Canton said this, and I will take the witness' 
answer. 7 

THE WITNESS: I will have to answer that no. 

Q (By Mx. Somers) Did you personally withhold information 
concarniog your union activity eo that the compeny would be 
in doubt as to where you stood? 


MR. FEINGOLD: I am going to object. to that. 
Q (By Mr. Somers) Do you recall, Mr. Paul, the petition 
that was passed around and signed at the June 3 meeting? 


A Yes, sir. 
Q bo you reckll whether you were seated at the meeting 
or standing? 

We were seated at a round table. 
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Who was on your ieft? 

Mr. Gasiorek. 

Who was on your right? 

Mr. McEnroe. 

Did you see Mr. McEnroe sign that document? 
Yes, sir. 

Did he sign it before you or after you? 
Before me. 

Did you sign it right after him? 

Yes, sir. 

What did you do with it? 

Handed it to Mr. Gasiorek. 

Did you see Mr. Gasiorek sign it then? 

Yes, sir. 

What happened when Mr. Gasiorek signed it? 
He handed it to the man next to him. 

Who was next to him? 

I can’t remember the order or the next man. 
Did you see the fellow next to him sign it? 
Yes, he signed it. 


You saw him personally affix his signature to it? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Well, I saw eight men affix their signatures, but I canno 
say the order in which they affixed their signatures outside 
of Mr. McEnroe and Mr. Gasiorek. 


Q Where did Mr. Gasiorek sign, right under your name? 
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A Yes, sir. 
Q Did you see Mr. Smith sign this? Did you see him sign 
this petition? j 3 
A He was seated at the table. 
Q Did you see him sign this petition? | 
A No, sir. 
Q So in fact you didn't see all the men at that meeting 
sign this petition, did you? 
A I saw Mr. McEnroe sign, and I saw Mr. Gasiorek sign. 
Mr. Canton was sitting to the right of Mr. McEnroe. After 
all the signatures were affixed to it, the statement was sho 
to all of us with ten signatures on it. | 
Q But you in fact did not see all of these people put 
their signature on it? : 
A = Not unless I looked at each individual as he signed. 
Q The only persons you saw personally were McEnroe, 
yourself and Mr. Gasiorek? : 
A Yes, sir. 
Q And he signed directly under your name on the next line? 
A Yes, sir. : 
Q Now, do you recall being called into Sam Lentzs's office 
to speak with Mr. Mervyn Lents and Stanley Goldtein? 

Yes, sir. | 


At the commencement of that meeting, isn't it true that 


A 
Q 
your earnings and sales. for the year 1966 were reviewed? 
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A Yes, sir. 


And your ggoss earnings for the year 196 including 
expenses exceeded $15,000, didn't it? 


A Gross earnings, yes, sir. 
Q And at that time, Mr. Mervyn Lentz émpressed upon you 
the importance of the company maintaining flexibility, isn't 
that correct? 
aA That it is. 
Q And he stated that the importance of the company maintainin 
flexibility was so it could continue to grow, isn't that 
correct? 
A Yes, sir. 
Q Did he state that with the present Operation, we could 
maintain flexibility but there could possibly be a question 
if we had the Distillery Workers in? 
A Yes, sir. 
Q No one asked you to commit yourself whether you were 
for the Distillery Workers Union or the Association, did they? 
A No, sir. 

MR. PERWGOLD: I am going to move to strike the question 
and answer unless it pinpoints in time this conversation. 
He says no one asked you to commit yourself. The evidence 
is quire the contrary. There were a number of questions 
" testified to by this witness. 
MR. SOMERS: I object. I think the testimony speaks for 


itself, and I don't think we need any embellishment by the 
JA-7 


Charging Party. : 

TRIAL EXAMINER: Gentlemen --- 

MR. ¥SINGOLD: You have been embellishing since -- 

TRIAL EXAMINER: Have you gotten this off your chests? 
As far zs I am concerned, the question related to this 
particular conference in Mr. Sandler's office. I understand 
that and apparently the witness understood that and it will 
stand. | 


MR. FEINGOLD: Is that what Mr. Somers meant? I would 


have accepted that explanation. 

TRIAL EXAMINER: That is what I understood him to mean, 
and that will stand unless he states otherwise. This is the 
time for him to so state and he hasn't; so z assume it is. 

Let's proceed. | 
Q (By Mr. Somers) Isn't it true that at that meeting 
Mr. Mervyn Lentz stated he didn't know what the company would 
do about the credit union? | 
A He stated if an outside union came in that the existing 
credit union may be nonexistent. 

Q Did he say there was a possibility that the outside 
union wouldn't go for a credit union? | 

A Yes, sir. | 

Q Now, you testified on Priday late in June Mr. Maynard 
came to you, and you stated that he told you that he was 4 
by Sam Lentz to call wr. Adinolfi, is that correct? 


Yes, sir. 
JA-723 


Are those his exact words? 
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Yes, sir. 

What else did he say? 

That he suggested to Mr. Lentz that he was not an offic 
of the company and that I being an officer of the company 
should be the one to make the phone call. This he said directly 
to me. 
Q Did Mr. Maynard come up and say,Why don't I call Joe 
Adinolfi and arrange a meeting"? 
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A Why didn't he call Joe Adinolfi? 
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Isn't that what he said? 
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Q 
A No, absolutely not. 
Q 


He didn't. 


MR. SOMERS: I would like to have this marked as Respondent's 


(The document above-referred to 
was marked Respondent's Exhibit 
No. 19 for identification.) 
Q (By Mr. Somers) Mr. Paul, do you recognize this which 
has been marked as Respondent's 19 for identification, A six 
page written statement? Would you look at it, please? 
| A Yes. 
| Q Is this the statement that you gave to Mr. Marrow? 
| A Yes, sir. 
Q And is this your signature on the last page at the 
bottom? | 
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A That it is. 


Q And you gave this statement on the 24th day of August, 


is that correct? 

Yes, sir. 

Where did you give the statement to Mr. Marrow? 

That was at the Howard Johnsons in East Hartford. 

You mean Newington? | 

No, East Hartford. 

Note at the top of the first page, the location; what 

that read? : 

“Newington, Connecticut." 

Now, on each of these pages and on the margin on the left 

side, are those your initials? | 

Yes, they are. 

Did you also place the date there? 

Yes, I did. 

Now, addressing yourself to the second page of your 
statement, the beginning of the ‘first full paragraph on that 
page, would you read for us the first three lines? 

A “Within a day or so, Leo Maynard, a salesnan, came to 
me and said “why don't I call Joe Adinolfi and arrange a 
meeting.” ! 

Q Starting after the word "said," is the rest of that 
statement ending with the quote --- : 

A That is referring to.me, why don't I call Joe Adinolfi. 
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Q Now, Sam Lentz came to you following your discussion wi 
Mr. Maynard, isn't that correct? 
A He followed me out to cheltaner office. 

And he said, "Don't you have a phone call to make?" 
is that correct? 
A Yes, sir. 

And he suggested that you use his office? 

Yes, sir. 


And you made the phone call? 


after explaining to him about the meeting, I made the 


phone call. 
Q And later on after you had arranged tint meeting for a 
Priday a week from that date, Mervyn Lentz suggested that you 
arrange this meeting for that Friday, that specific day, 
is that correct? 
A That same afternoon. 
Q Isn't it true that Leo Maynard came to you and said that 
he was concerned whether the employees could belong to the 
Association and the Distillery Workers together, and he asked 
Mr. Lentz whether they could and Mr. Lentz said, "I don't know 
You have your own attorney,” and that is what he told you? 
MR. FEINGOLD: I am going to object. 
THE WITNESS: Absolutely not. | 
TRIAL EXAMINER: Overruled. 
MR. SOMERS: Were the ballots put in?. 
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+ MARROW: They are in the Mejected Exhibit File. 
MR. FEINGOLD: You objected to then. 

Q (By Mr. Somers} Mr. Paul, you statedion direct that the 
balloting that took Place in mr. Adinolfi's office, the ballo 
itself contained some writing and also a number? 
A Yes, sir. 
Q And the writing on that ballot was the Brescome Distributors 
Employees Association continued as the exclusive bargaining 
agent for the employees in collective bargaining with that 
Company, is that correct? 
Words of that nature, yes. 
Did you put any of those numbers on thems ballots? 
No, I didn't. 
Did you help hand out those ballots? 
No, I didn't. 
De you recall who handed then out? 
Mr. Kelly handed them out. 
Do you recall whether they were handed out in any 
specific order? 
* ‘Started at the right side of the table and all the way 
around and finished on the left side of the table. 
Q _-Mas there any record made, to your knowledge, as to who 
was sitting where in that reem @n that dey? , 
A Any record, Sy ay Se eae seating 
arrangement? 


A 
Q 
A 
Q 
aA 
o 
A 
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Yes. 


Outside of the numbers on the ballots, no. 


Now, you counted the ballots, is that correct? 

Yes, sir. 

And Mr. Kelly helped you count then? 

Yes, he did. 

To your knowledge was there any effort made to attribute 

number to an employee who was present at that meeting? 

If there was, I was unaware of it. 
Q Now, directing your attention to the latest truckdrivers 
contract, do you recall that contract? 
A Yes, sir. 
Q And you signed that contract in Mr. Adinolfi's office, 
is that correct? 
A Yes, sir. 
Q And you were aware before signing it that the terms of 
the contract were acceptable to the. truckdrivers, is that 
true? 
A Yes, sir. 
Q Now, at this meeting where Mr. Smith suggested that 
the Association get a new attorney to represent it, do you 
recall that mest ine? 
A That was a meeting held at his office: where ve had 
just elected the five men fer the bargaining committee. 
Q Was Mr. Adinolfi present when that suggestion was made? 
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A Yes, sir. 

Q And isn't it true that at that time Mr. Adinolfi asked 
that a vote be taken immediately to see if he was to continue 
to represent the Association and he left the room? 

A No, not to my knowledge. This is eee Can I finish 
answering the question? | 

Q Go ahead. 


A This is when Leo Maynard stated that he had done busines 
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with Mr. Adinolfi and he was honest and sincere and that 


~ 
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Sonny Sposito also said that Mr. Adinolfi had taken care of 
a mortgage or whatnot for his house and other legal matters 
and he was quite content the way he handled this, and that 
was it. 

Q And you don’t recall a vote being taken at that time 
either with Mr. Adinolfi in the room or z of the room? 

A I can't honestly say that I do. 

Q Now, you recall the first ep meeting held at 
the Parma Restaurant in Hartford? 


A Yes, sir. 


Q This was in July of 1967, is that correct? 


A Yes, sir. . 
Q When is your vacation period? When was your vacation perjod 
%0 come? 


A The early part of August, the 7th through-the 2ist of 
August. It started on the 4th through the (21st. 
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Q And isn't it true that members of the negotiating 
committee as well as management were interested in having 
the contract prior to the vacation period? 

A They wanted a contract signed, sealed and delivered by 
the vacation period, yes, sir. 

Q Now, the following morning when you were at the second 
meeting, the second negotiating meeting, Mervyn Lentz and 


Samuel Lentz were present representing the company? 
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This is after the meeting at the Parma Restaurant? 
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Yes, the following morning. 


~ 
= 


Yes. 


S 


Who was present representing the Association? 


~ 
Ww 


While in their office? 
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Yes. 


~ 
an 


The Five of us from the bargaining committee. 


~ 
>) 


The five members of the committee? 


~ 
q) 


Yes, sir. 
Maynard, Sposito, Goldman, yourself, and Smith? 


Yes, sir. 
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And the meeting started off by Mervyn Lentz reading to 
you the items which the company agreed to which were proposed 
the evening before, isn't that correct? 


A No, sir. We wouldn't have had any reason to bargain 


again if these points had been read off to us. - 


Well, the company did not accept all of the fourteen points? 
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No, they didn't. : 
Q But at the beginning of this meeting, they did accept 
some of those points, didn't they? : 
A None of the primary points. ; 
Q But they did accept some of the fourteen points? 
A Yes, some of the holidays and such, yes. 
Q That is what Mr. Lentz read to you to start off the 
meeting, the ones that they were accepting, maybe they 
weren't the major ones but some of them? | 
A Yes, sir. 
Q Then on the other issues you continued to negotiate 
back and forth, isn't that correct? | 
A Yes, sir. 
Q In another part of the plant in the salesmen’ room, the 
salesmen were waiting? | 
A Yes, sir. 
Q And as the negotiations would progress, you representatives 
would go to the salesroom to the salesmen and ask for their 
opinion and come back? | 
A Yes. 


And continue negotiating with the company? 


Q 
A Yes, sir. 
Q 


And all this time Samuel Lentz and Mervyn Lentz ,wube == "~ 
speaking for the company on these issues that you were bring 
back? 


~ 


A Yes, sir. 


| 
| 


Q Now, finally at the end of this second day, you did reach 
an agreement, didn't you? 


A Yes, sir. 
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Q Subsequently this agreement was written up into a 
contract? 
A Yes, sir. 


Mr. Paul, are you still a member of the Association? 


oo aN 


Q 
A I am still down as its president. 
Q 


~ 


When was the last time in your recollection that you 
paid dues to the Association? 
A Up until the election. 
Q Did you ever stop being the president of the Association} 
at any time? 

MR. FEINGOLD: I object to that as being a conclusion. 

TRIAL EXAMINER: I am going to sustain the objection. : 
The witness has answered that just two questions ago. 

THE WITNESS: Can I --- 
Q (By Mr. Somers) Now, up until the election, the 
Association was still the bargaining representative for the 
employees, isn't that correct? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: ‘That is sustained. Mr. Somers, I 
think that is a very difficult legal question to which I 


don't know the answer at. the moment. 
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Are we at a point at which we could take a break? 

MR. SOMERS: Fine. 

TRIAL EXAMINER: We will take a ten-minute break. 

(A recess was taken.) 

TRIAL EXAMINER: On the record. Proceed, Mr. Somers. 
Q (By Mr. Somers) Mr. Paul, did you ever pay dues to the 
Distillery Workers Union? 
A No, sir. 


Q Ever pay any initiation fee to the Distillery Workers 
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Union? 


~ 
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A No, sir. 
Q Never became a member of the Distillery Workers Union? 
A No, sir. 


Q Were you ever told that if you signed a card for the 


| 


Distillery Workers Union, you had to vote for the Distillery 
Workers Union? 

A No, sir. 

Q In other words, you were told that you could vote either 
way, either for the Distillery Workers Union or against? 

A I wasn't told to vote either way. It was up to me. 

I mean I speak for myself. Once I signed that card, I knew 
which way I wanted to vote. 

Q But you didn't have to vote for the Distillery Workers 
|’ union? 


MR. FEINGOLD: I am going to object. 
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THE WITNESS: This I can't answer. I honestly don't 
know. 

TRIAL EXAMINER: I am going to sustain the objection, but 
on the state of the record I have nothing really to pass on. 
Q (By Mr. Somers) During the second day of negotiation 
of the 1967 contract, is it your testimony that there were 
five men representing the Association? 

A Yes, sir. 
Q And there were two men representing the company? 

MR. FEINGOLD: I object to that. There was no such 
testimony. 

THE WITNESS: I didn't say that. 

TRIAL EXAMINER: Just a moment. The objection is 
overruled; you @an answer that. 

THE WITNESS: I did not state that. 

Q (By Mr. Somers) You mean Stanley Goldstein was present 


also during the negotiations on the second day? 


A You are speaking of the Friday after the meeting at 


the Parma Restaurant, the five men went into management's 
office? 

Q That is correct. 

A You, yourself stated it was Mr. Lentz and Mr. Mervyn 
Lentz that I spoke to, and I so stated I did. 

Q So there was just the seven of you who conducted the 
negotiations that morning? 
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There were others in the room as well. 
You are talking about the salesroon? 
No, Mr. Lentz's office. 
MR. SOMERS: I have nothing further. ; 
TRIAL EXAMINER: Mr. Adinolfi. 


(By Mr. Adinolfi) Mr. Paul, who paid for the dinner at 


the Chinese Hitching Post? 


A 


Q 


A 


Q 


Paid for the dinner? 

At the Chinese Hitching Post? 

There was no dinner at the Chinese Hitching Post. 

There was nothing consumed at the Chinese Hitching Post 


at that first meeting? 


A 
Q 


A 


We had a few drinks but there was no dinner. 
Who picked up the tab for that? 
1 know I walked in and bought my own drink and sat down 


with it. 


Q 


Did Mr. Canton pick up the tab for all the boys after 


the few drinks were had at the first meeting? 


A 


He may have picked it up for one or two of the men. 


All of those who walked in prior to him coming in had walked 


in and gotten their own, and when he came in, we just walked 


into the back room with our drinks. 


You had a few more rounds after that? 


I don't belleve it was a few more rounds. 


Couple more rounds? 
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Maybe one more round after that. 

He picked up the tab for that? 

I can't attest to this. I don't know. 

In any event, you didn't pay for it? 

I Gifn't pay for it. 

What was Mr. Farrell's function at that meeting? What 
did the shop steward of another house have to say? 
A He had nothing to say, and he didn't even sit in the 
meeting. He was outside the closed doors. He just was 
instrumental in bringing us together. 
Q So that it was Mr. Farrell who contacted each of you to 
attend this meeting with Mr. Canton, and then he remained 
outside when your group and Mr. Canton conversed, is that 
correct? 
A No, sir. I wouldn't say he contacted each individual 
man. He may have contacted one or two of the men. They 
in turn contacted the rest of us or spoke to the rest of us. 
But that was as far as I could nos he went because he was 
outside the room. He did not participate in the meeting. 
Q He did not participate in any way; there was no 
communication between the group and Mr. Farrell during the 


meeting with Mr. Canton? 


A Except for introductory purposes. 


Q And then he stayed outside, is that correct? 


A Yes, sir. 
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Q And where were you located in the Chinese Hitching Post, 
where abouts, which room, the main dining room or a small one 
A A rear closed off banquet room. 
Q A private room in the back? 
A Yes, sir. 
Q And in attendance there were Mr. Canton, youself, 
Frank Smith, Tony Kowalczyk, Joe Leahy, and Bill McEnroe? 
A Yes, sir. 
Q Now, was Mr. Canton seated up at the head of the table? 
A Well, it was a 5 by 5 square table. It wasn't a long, 
oblong table. 

He was seated at the head of the table? 

At one end of the table. 

And he conducted the meeting, ddn't he? 

Yes, sir. 

And tell us to the best of your recollection what 
Mr. Canton said to you on that occasion, what &id he say? 
A Well, what he said was, "All right, you fellows, I am 
here to answer any questions or anyihinghchecironthaee in you 
mind pertaining to the international union, and I will try to 


answer questions to the best of my ability." 


Who was the first one to ask a question? 


I can't possibly remember that. 
Do you recall what the first question was? 


No, sir. 


~ 
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Q Do you recall any of the questions that were asked of 
Mr. Canton on that occasion? 
A I can recall two questions. 
Q Let's take the first question. What was the question, 
and if you recall, who asked it? Tell us that too, please. 
A I can't recall who asked the question. I would say it 
would be a question I would have possibly asked myself. 
Q What was the question, Mr. Paul? 
A One question was, "I am here to be represented by a 
union. Now, can the union legally represent me, or do I 
need two men, three men, ten men, a majority, three-quarters 
of the men?" That I didn't know. 
What was Mr. Canton's answer to that? 

It would have to be a majority. 

And is that all he said? 


To the best of my knowledge presently, yes. 


What was the second question that you recall was asked 


on that occasion? 

A Do we have a freedom to contact an international union 
if we are already associated with an association union; can 
we transfer ourselves from one union to another. 

Q And what was Mr. Canton's answer to that? 

A The men are free to do as they so desire. If they have 
a majority ‘that so wishes to belong to an international unioz 


then so beit. If they so desire to belong to the Associatior 
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it was up to the men. 
Q And didn't he tell you on this occasion that if you were jto 
sign cards that you would have an election to decide which 
union you were going to be with, either the international 
or the other association? : 
A No, sir. 

He made no mention whatsoever of an election at that 
time? 3 
A No, sir. 
Q And this is all you recall being said at that meeting 
in response to those two questions? 
A There may have been some other questiom asked by scme 
of the fellows, I just can't remember, but I know those two 
pertaining to what I would have in mind would have been 
asked because they were on my mind. | 
Q You didn't sign any card on this occasion, did you? 


A Yes, I did. All five of us signed cards. 


Q And no one asked whether there would be an election 


as a result of signing of these cards? 

A No one had any idea there would be any need for an 
election or anything. I personally didn't know an election 
was necessary! . 

Q Well you knew that from what Mr. Canton said that you 
would have to have a majority of the men sign up? 


A Yes, sir. 
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Q And at this occasion you had only five men signed up, 
isn't that so? 
A Yes, sir. 
Q And five is less than -- five was less than the maprity, 
wasn't it? 
A So far. 
Q Since: you had less than the majority, wasn't the questiot 
asked of Mr. Canton, “What if we get less than the majority, 
then what happens? Can we have an election"? 
A The question was not in terms of any election because 
as far as we knew there was no election to take place. Cie had 


no idea there was or would be an election unless we had 


a majority) If we had a majority, it would be -- a notice 


would be sent out to management declaring there was a majorit 
of the men desiring an international union, and this was 
a freedom we had to exercise. I was told this was it. 
Q Didn't you have a conversation with Mr. Smith and Mr. Leahy 
relative to the election the Association had: when the Association 
was formed and an NLRB conducted election was had? 

MR. FEINGOLD: What year was this? 

TRIAL| EXAMINER: All right. The objection is overruled. 
The question had to do with whether or not this witness had 
a conversation about the matter. Would you rephrase the 
quéstion? 3 


Q (By Mr. Adinolfi) Didn't you have a conversation with 
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Prank Smith and Joe Leahy relative to the election that the 
NLRB had for the Association when the Association was first 
certified? . | 
A Conversation in what respect? 
Q That the Association itself had to have an election when 
it was certified? | 


A That is our Association? 


Q Yes. You knew of that election, didn't you? 


MR. FEINGOLD: I object. 

THE WITNESS: I can't follow that. 
Q (By Mr. Adinolfi) Do you know -- Tetine rephrase it. 
You know, do you not, Mr. Paul, that the Association had an 
NLRB conducted election shortly after it was originally 
organized, don't you? | 
A No, sir. An election of officers, yes. 
Q You want us to understand, Mr. Paul, that you are 
now and have been unaware of the fact that the NLRB conducted 
an election when this Association was originally organized? 
A I am confused between the NLRB election ad --- 
Q Let me see if I can straighten you out. You know, of 
course, that we had an NLRB-run election in this past summer, 
July 21, 1967? 

21st of July, yes. 

You are aware of that? 


Yes, sir. 


Mr. Marrow before you? 

A No, cone of those two men had yet to go to see Mr. Marrow 
Q And did he go in to see Mr. Marrow while you continued 
to wait? 

A Yes, sir. 

Q So that there came a time then when there was just you, 
one salesman and Mr. Canton in that separate room because the 
other man went in to give a statement to Mr. Marrow, isn't 
that so? 

A By that time some other salesmen had come in because it 
was all more or less scheduled for that evening. 

Q So additional men came in after one man left? 

A Yes, sir. 

Q And then you had your turn with Mr. Marrow and gave this 
statement? 

A Yes, sir. 


Q Now, from the time you joined the Association to the 


first meeting you had with Mr. Kelly in my office, had you 


ever requested to see the contract between the Association 
and the company? 
A From the time I became president to the time that I 
met with Mr. Kelly--- 
MR. FEINGOLD: Please reread the question. 
TRIAL EXAMINER: Do you want the question reread? 
THE WITNESS: Yes, sir. 
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MR. ADINOLFI: Very well. 
Q (By Mr. Adinolfi) At any time since the inception of 
this hearing, the beginning of this hearing, have you had an 
opportunity to go over your testimony with any of the counsel 
here? 2 

TRIAL EXAMINER: This hearing began on? 

MR. FEINGOLD: The 8th of January. : 


TRIAL EXAMINER: Since the 8th of January. 
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Q (By Mr. Adinolfi) Yes, Rave you had an opportunity to 
discuss your testimony? , 

Just from the 8th of January up to this point? 

Yes. 

Yes, sir. 

And with whom? 

Mr. Marrow and Mr. Feingold. 

Where did that takpe place? 

Hotel America. 

When. ; 

It was of an evening, I believe, on a Thursday evening. 


Who was present? 
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Myself and Mr. Feingold and Mr. Marrow and Mr. Canton 
and one of the other salesmen who was just about to leave 


as I walked in. 


| 


Q How long a period of time did you spend with them? 
A Approximately two hours. | 


JA-745 


© oR Ff OO bh wD ww 


| 
| 
| 
| 


879 

Q And it was from when to when, approximately when to when 
A Approximately from 6 o'clock to 8 o'clock, 8:30. 
Q And who conducted the questioning on that occasion? 
Was it Mr. Feingold or Mr. Canton? 
A Mr. Marrow and Mr. Feingold. 
Q And subsequent to that time to the present time have you 
had any further discussions? 
A Subsequent to that time, many times, yes, sir. 

With whom? 

Mr. Feingold and Mr. Marrow. 

When was the next time? 

Prior to that was when I got confused. It was at Howard 
Johnsons in East Hartford. 

TRIAL EXAMINER: You are getting your tenses a little 
mixed up. As I understood the question, it was subsequent -- 

THE WITNESS: Subsequent to the Hotel America was Howard 
Johnsons in East Hartford. 

MR. MARROW: I don't believe tha tthe witness understands 
the meaning of the word “subsequent.” 
Q (By Mr. Adinolfi) Do you understand what subsequent 
means? 
A Prior to the time of the Hotel America. 
Q Do you understand that subsequent means after and prior 
means before? 


A I mean prior. 
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Q So the meeting at Howard Johnsons took Place before the 
meeting at the Hotel America, is that correct? 

Yes, sir. 

And who was present on that occasion? 

Mr. Marrow and Mr. Feingold and Mr. Canton. 

What time did this take place? : 

This was on A Friday evening about 10 o'clock. 
Q And for how long a period of time aia you spend with thes 
on that occasion? : 
A A good two hours. 
QAndother two hours? 
A Yes, sir. | 
Q And gain was the questioning conducted by Mr. Feingold 
and Mr. Marrow? | 
A Yes, sir. 
Q Now, after that meeting for two hours at the Howard 
Johnson, were any other meetings held between that occasion 
and the meeting at the Hotel America? 
A No, sir. 
Q When was the next meeting after youlmat at the Hotel 
America? 
A I don't think there were any other meetings between 


the three of us at that time. 


Q Let's take a meeting hptween you and Mr. Canton; was 


there such a meeting? 
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No, sir. 

Was there such a meeting between you and Mr. Feingold? 
No, sir. 

Between you and Mr. Marrow? 

A short meeting on a Wednesday. 

Where was that? 

I believe it was right here. 


And for how long a time? 
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About an hour and a half. 
And that was just you and Mr. Marrow? 


Yes, sir. 
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Now, did you have any meetings between the Hotel America 
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and the present time between you, Mr. Feingold and Mr. ntons 
No, sir. 
Q Have you had any telephone conversations with Mr. Feingold 
or Mr. Canton since the meeting at the Hotel America? 
A No, sir. 
Q Have you had any kind of communication whatsoever be 
yourself, Mr. Feingold and Mr. Canton since the meeting at 
the Hotel America? 
A No, sir. 
Q Now, you recall that the affidavit bears the words 
| “Newington, Connecticut” on the first page, do you recall that? 
A Yes, sir. 
Q Do you now recall that the affidavit was given in 
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Newington, Connecticut? 

A Yes, sir. 

Q And that when you testified on direct that it was given 
at the Howard Johnsons in East Hartford, you were mistakéng 
that with the meeting you had with Mr. Feingold, Mr. Canton 
and Mr. Marrow? 


A Yes, sir. 


Q Will you tell us where in Newington, Connecticut, where 


you did meet on August 24, 1967? ; 

In one of the motels on the Berlin Turnpike. 

And who was present? : 

Mr. Canton and Mr. Marrow. 

And who contacted you to be present at that location? 
I believe it was Joe Leahy. | 

And at what time did you arrive at the motel? 

About 5 o'clock in the afternoon. 
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And Mr. Canton was the only one who was present at that 
time, isn't that s0? : : 

A Yes, sir. 

Q And you and Mr. Canton conversed together at that time 
reletive to the statement that you were about to give to 
Mr. Marrow when he arrived, isn't that s0? 

A No, sir. : 

Q How long a period expired between the time you arrived 
and Mr. Canton was present and Mr. Marrow finally arrived? 


A I would say approximately an hour. 
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Q And during that period of an hour, didn't you discuss 
the case? 
A I stand corrected. I waited an hour but Mr. Marrow was 
already on the premises. I believe he was interviewing some- 
one else at the time. 
Q He was in another room interviewing someone else? 
A Yes, sir. 
Q Or were you present at the time he was interviewing 
the other man? 
A There were two separate rooms. 
Q You were in the separate room with Mr. Canton for an hou 
while Mr. Marrow was in another separate room interviewing 
someone? 
A With two other salesmen, yes. 
Q During that hour that you waited for your audience with | 
Mr. Marrow, you engaged in a conversation with the other two 
salesmen and with Mr. Canton, isn't that so? 
A About generalities, yes. 
Q And you want us and the Trial Examiner to understand tha 
at no time did you discuss anything whatsoever with regard 
to the statement you were about to give to Mr. Marrow? 


MR. FEINGOLD: I am going to object to the form of the 


question. He never said nothing was discussed. 
TRIAL EXAMINER: The objection is overruled. 


MR. FEINGOLD: He said "do you mean to tell us" as if 
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those are the words of the witness, that nothing was discussed. 
TRIAL EXAMINER: It isa legitimate form of the question 
Miss Reporter, Please read the question. 
(The pending question was read by the reporter.) 
THE WITHESS: The statement I gave to mr. Marrow was 
of my own volition and was discussed, everything in that 
statement, to him personally. : 


MR. ADINOLFI: 1 don't believe that is responsive to 


the question. 

TRIAL EXAMINER: Let's go on. 
@  -@y Mr. Adinolfi) During that period of an hour that you 
were waiting for mr. Marrow before you gave your statement, 
didn't you discuss with mr. Canton the nature and extent of 


A No, sir. I didn't discuss with him what I was about to 
give as a statement to Mr. Marrow. 
Q who was present in the room; who were the other tw 
salesmen? 
A -*T believe Mr. NeEnroe and Mr. Cohen. | 
Q Ani had you arrived first; were they second and third af 
you? : 
7 A shy Senwone wee there prior to my gutting there. I don’ 
" remember which one. . | 
Q 60 that when you wated, one of those two men spoke vith 
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(The pending question was.read by the reporter.) 
TRE WITNESS: io, sir. fo that point--- Am I free to 
speak? | 
TRIAL EXAMINER: Yes, you can complete it if your prior 
answer has net been completed. 
THE WITHESS: To that point I was unaware of a contract 
being in existence. 
Did you ever inquire of anyone as to whether a contract 
existed? 
No, sir. 
Q You neither inquired nor did you inquire to see the 
contract? 
A Bo, nor was I told by the outgoing president that a 
contract was in existence. 
Q During the time that you were president, did anyone 
come to you with any grievance? 
aA Not at all. 
Q Did anyone come to you with regard to a: question which 
aay aloeinaneasttaleesed troaktolieaniceimetherioriaacuchare 
was a contract? . 
A Mo, sir. 
Q Now, at this meeting that Mr. Smith said he wanted to 
get a new attorney for the Association, is it your reco 
that no vote wes hed eoscerning that proposition? 


A It was my recollestion that no vote was had but a gener 
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discussion did take place. 

Q You don't recall my insistence upon a vote being had at 
that time to put that issue to a question to determine that 

very point that Mr. Smith had raised? 

A I honestly can't say that I do. 

Q So that your best recollection is no action was taken 

on that suggestion, is that correct? 

A With the exception when Mr. Maynard spoke up and Mr. Sposito 


spoke up, to my recollection that was the discussion that 
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transpired, and it was okayed on those generalities that you 


~ 
~ 


entinue as our attorney. 


i 


Q Now, do you recall the meeting when the negotiating 
committee was created subsequent to -- I with draw that. 
Let me rephrase the question. 

Do you recall the meeting of the Association after the 
NLRB election on July 21, 1967 when the negotiating committee 
was elected? 
A Yes. 
Q Do you recall my making it very clear that if you could 
not come to terms with management, that you could go out on 
strike? 


A Yes, sir, very clear. 


Q So that when the negotiating committee met with manage- 


ment at the dinner meeting at the Parma, each of you knew 
as well as the rest of the Association that if you did not 


JA-753 


= 
°o 


~ 
~ 


oO om A o Oo & WwW DY & 


888 

accept the negotiated terms, your relief was through strike? 

MR. MARROW: I object. 

TRIAL EXAMINER: What ground? 

MR. MARROW: He can testify to what he knew. How can 
he testify to what the other 18 people knew? 

TRIAL EXAMINER: Limit it to the witness' personal 
knowledge. 

MR. ADINOLFI: Let me withdraw the question and lay a 
foundation. 
Q (By Mr. Adinolfi) Didn't I say to the negotiating 
committee in the presence of all of the members in attendance 


at that meeting when the negotiating committee was created, 


that you had the right to strike? 
A Yes, you did say that, and you remember my answer? 
MR. PRINGOLD: May we have him answer? 
TRIAL EXAMINER: No. 
Q (By Mr. Adinolfi) Now, didn't each of the members of 
the Association. know during the eoates of your negotiating 
that they had the right to strike? 
MR. FEINGOLD: I think we have gone into this ten times. 
MR. ADIMOLFI: You asked me to lay the foundation. 
TRIAL EXAMINER: Mr. Feingold; am I to take that as an 
objection, or are you just making a comment? 
MR. FEINGOLD: Let him pursue it. 
TRIAL EXAMINER: Read the question, please. 


‘ 
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PROCEEDINGS 
TRIAL EXAMINER BARBAN: On the record. 
Call your next witness, Mr. Marrow. 
MR. MARROW: Mr. Cohen. 
Whereupon, 


ALFRED COHEN 


was called as a witness by and on behalf of the General 


Counsel and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

Q (By Mr. Marrow) Will you state your name and home 
address for the record? 

Alfred Cohen, 117 Lebanon Street, Hartford, Connecticut. 

By whom are you employed? 

Brescome Distributors. 

And how long have you been with the company? 

Since May of 1964. 

Will you tell us briefly what your duties and responsi- 
bilities are for the Brescome Company? 
A —- Employed as a wine salesman in a special division, 
in the wine division. 
Q And in connection with that, what do you do? 
A tI call on established trade that has been assigned to 
me by the company, and to the best of my ability sell the 
products given to me to sell by the company. . 
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Q By what method are you paid? 
A I am given a guaranteed salary with a commission after 
a certain figure. 
Q By whom were you hired, do you recall? 
A Well, there were four in room. I don't know which one 
had the actual decision. ‘There was Arthur Levine, Morris Ta 
Stanley Goldstein, and Mr. Mervyn Lentz. 
Q Who was Mr. Levine? 
A Mr. Levine at that time was acting supervisor of the 
wine division. 
Q How long was he with the company? 
A Prior to when I was employed, I don't know, but he stayed 
until October of 1964. 
And you were first hired when? 
In May of 1964. 
What were Mr. Levine's duties and responsibilities? 
MR. SOMERS: I object. I don't see any relevancy as 
far as Mr. Levine's duties and responsibilities were concerned 
TRIAL EXAMINER: I don't believe you laid sufficient 
foundation for that. 
MR. MARROW: I am sorry. I didn't hear you? 
TRIAL EXAMINER: Who succeeded Mr. Levine, if anyone? 


THE WITNESS: Mr. Frank Amoroso. 


TRIAL EXAMINER: The objection is overruled. Go ahead. 


(By Mr. Marrow) What were Mr. Levine's duties and 


JA-756 


responsibilities, as you recall them? 

A Well, he more or less gave us the orders and was 
responsible for our sales and rodé with us or helped in our 
sales where help was needed. He was like a liaison man be 
us and the Employer. 

Q You say Mr. Amoroso took over this position at some 
time? | 

A Yes. 

Q Do you recall when this was? 

A Upon Mr. Levéne's leaving, which I think was around the first 
of November because Mr. Levine was out in October. 

Q Of what year? 

A 1964. 

Q Was Mr. Amoroso with the company prior to that? 

A I can't remember. I can't say whether he was because 
he was in rather firm when he was employed for that position. 
I don’t know. 

Q What did Mr. Amoroso do; what does he ao? 

A Same capacity as Mr. Levine, maybe a little more 
authority. He is the wine supervisor. He has charge of the 
three men in the wine division -- Larry Sameloff, Bruno 
Golaski, and myself. 

Q And could you tell us perhaps in some detail, if you woul, 


what Mr. Amoroso does as you have observed him? 


A I just explained. The best detail is that he supervised 
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our sales; he gives us new material to canvass as far as point 
of sales; helps us in our sales if we need help; goes out with 
us. Any questions about the relationship between the company 
and the customer, we go to him first and he tries to settle 
it. 

Q Do you meet on a regular basis? 

A No, not on a regular basis. We see him every morning. 
If there is any special detail, he will call or tell us how 
far we are from our quota to what progress has been made. 

Q Does he direct you at all in your work? 

A Oh, yes. 

Q In what way? 

A He will tell me how much I need for my quota, explain 
to me the new products, tell me what the company expects of 
us. I think this is helping or directing. 

Q How are your accounts assigned to you, if you know? 

A Well, when I was originally interviewed for the job, 

I was asked to bring in my former accounts because I had 
been in the wine business for eleven years. I brought in the 
accounts and the company looked them over. When they were 
satisfied, they hired me and they assigned most of these 
same customers that I had had and I called om these old 
accounts. As stores opened, I have interviewed the owners. 


Q Have you acquired any new accounts? 


A Yes. When Mr. Amoroso asks if this is in ay territory, 
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I say this is. A few are given to me this way, and a few 
customers that I haven't had buy before, I put back on a 
buying basis. 3 

Q Have you had any accounts taken away from you during 
your period of employment? 

A Not that I can recollect. 

Q Now, in connection with your duties as a wine salesman, 
do you have occasion or does Mr. Amoroso have occasion to 
visit customers with you? 

A Oh, yes. 

Q How often does that occur? 

A As the occasion arises. In the last few months he hasn't 
been with me at all. Prior to that it would be once a month, 
on a once-a-month basis, each different route that I have. 

I have about eight different routes. 

Q What would happen in that regard? 


A I didn't understand the question. 


Q How would you get together with Mr. Amoroso on these 


occasions that you have mentioned when he visited your routes 
with you? | 

A The night before he would say, "If it is possible, I 
would like to ride with you tomorrow." I would go in the 
office and get my orders. When we are set, he would go out 
with me and see the customers. : 


Q He spent the day with you? 
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A Yes. 

Q And these were your accounts that you were calling on? 
A By the orders of the company I called on the accounts. 
They didn't belong to me. 

Q These were your regular customers? 

A Yes. 

MR. SOMERS: Could the witness be asked to answer the 
questions a little slower? 

TRIAL EXAMINER: If you can speak a little slower, it wil 
be helpful. In addition to these other gentlemen who are 
trying to follow everything you have to say, it has to be 
taken down by the young lady. 

Q (By Mr. Marrow) Now, Mr. Cohen, are you acquainted with 
the Brescome Distributors Employees Association? 
A Yes. 
Q Are you a member of that Association? 
A Yes. 
Q And have you been, have you ever been an officer of the 
Association? 
A Yes. 
And what office do you or did you hold? 


Secretary. 


I think the year 1965. 


Q 

A 

Q When was that, do you recall? 
‘ : 

Q 


Do you know who the secretary of the Association is at 
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the present time? 

A No, I don't. 

Q Mr. Cohen, do you recall that cherekwas an election 
conducted last summer by the National tator Relations Board 
among certain employees of the Brescome Company? 


A Yes, I do. 


Q Do you recall after that having attended any meetings of 


the Association? 
A After the vote? 
Q After the NLRB election? 
A Yes. 
Q And do you recall presiding or acting as OER) SE 
any of those meetings? 
A No. 
MR. MARROW: I would like this marked as General Counsel's 
16 for identification. 
(The document above-referred to 
was marked General Counsel's 16 
for identification.) 
Q (By Mr. Marrow) Mr. Cohen, I show you what has been 
marked General Counsel's Exhibit 16 for identification and 
ask you to look that over and see if you recognize it. 
(Document handed to the witness.) 
Have you examined the document? : 
Yes, I have. 


Do you recognize it? 
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A I recognize the first part of the proceedings, but the 
second page I don't remember. The motion that I was nominated 
for the office of secretary is marked, is printed Albert Cohen 
Albert Cohen is not my name. Alfred Cohen is my name. The 
Alfred Cohen above is my name. I don't remember anything 
about the officers. 
Q You do recall attending a meeting of the Association on 
July 25, 1967? 
A Yes, I do. 
Q Do you recall taking any minutes or making any minutes 
of that meeting or recording any minutes of that meeting? 
A No, sir, I never did. 
Q Now, Mr. Cohen, directing your attention to the Spring 
of 1967, do you recall in that period learning that some of 
the employees were interested in the Wine and Distillery 
Workers Union? 
A Sometime around May. 
Q And how did that first come to your attention? 
A Some of the members or employees of the firm told me 
that they had already met and that they were having further 
meetings, would I like to attend the meetings, and I said 


yes. 


Q Did you attend any meetings of the Distillery Workers 


Union? 


A I don't know whether it is the Distrillery Workers but 
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I attended the meeting of this group of employees. 
Q Do you recall when that was? 
A Second or third week of May of 1967. 
Q Do you recall where the meeting took place? 
A The Fire House over in East Hartford. 
Q And to the best of your recollection, can you tell us 
who was present at the first meeting that you attended other 
than yourself? 
A Joe Leahy, Al Paul, Bill McEnroe, Norman Goldman, Dan 
Shea. That's about it. 
Was anyone there from the international union? 
Yes. : 


Who was that? 


Had you ever met Mr. Canton prior to that occasion? 


No. 


Q 

A 

Q 

A Ralph Canton. 
Q 

A 

Q 


Now, as best you can recall, Mr. Cohen, can you tell us what 
occurred at the first meeting you attended? 
A Well, it was a general discussion. Various questions 
were asked by the fellows assembled there, all directed toward} 
Mr. Canton, and he gave answers that seemed to satisfy those 
that were present. | 
Q Can you tell us, if you can recall, what some of the 
specific questions were ard what some of Mr. Canton's answers 


were? 
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A One of the questions, because I had asked someone about 


it, and the question was could the union protect a fellow if 
he sluffed on the job, and Mr. Canton said no, this couldn't 
happen. There were two things, if the men joined an 
association, the positive facts were that if you stole money 
or if you did not pay attention to your job that the Distiller 
Workers could not protect you. There were other questions 
as to what security you had and the answers, but I don't 
remember because I wasn't that much interested at that time. 
I didn't think I would have anything to do with it, so I 
didn't pay much attention. But the rest of the group must 
have been satisfied because there was no objection on that one 
particular question. 
Q If you recall, was anything done with respect to union 
cards at that meeting? 
A Well, I think there was one other fellow I didn't mention 
I can't think of his name, that had not signed a card, and 
we were asked if we would sign a card. A card was given to 
me and I read it very thoroughly and I signed it and returned 
it. 
MR. MARROW: I would like to have this card marked as 
General Counsel's Exhibit No. 17 for identification. 
(The document above-referred to 
was marked General Counsel's 17 
for identification.) 


(By Mr. Marrow) Mr. Cohen, I show you what has been 
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marked General Counsel's Exhibit 17 for identification and 


ask if you recognize that? 
Yes. 
Is that your signature? 
Yes, it is. 
And was that card signed by you at the first meeting of 
the union that you attended? | 
A Yes, it is. 
Q Now, following that, did you attend any further meetings 
of the Association--of the union, the Distillery Workers 
Union? 
I think two weeks after that. 
Do you recall where that was? 
At the very same place. : 
Do you recall whether or not you signed a card at that 
meeting? 
A Yes, cards were passed out and everybody was asked that 
was there to sign. | 
MR. MARROW: I would like to have this marked General 
Counsel's 18 for identification. 
(The document referred to was 
marked General Counsel's 18 
for identification.) 
MR. ADINOLFI: May I inquire? 
TRIAL EXAMINER: Yes. 
VOIR DIRE 
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Q (By Mr. Adinolfi) Mr. Cohen, I notice that taking a 
good look at this signature there is a pencil marking under 
the ink. Did you originally sign --- 
A I signed it in pencil. 
Q Did someone else sign over it? 

No, I signed it. 

You then went over the pencil in pen? 

Yes. 

Yourself? 

Yes. 

MR. ADINOLFI: Thank you. 

DIRECT EXAMINATION (Continued) 

Q (By Mr. Marrow) Mr. Cohen, Mr. Adinolfi has already 
shown you with respect to the question he just put to you 
General Counsel's 18 for identification. Just for the record, 
I would ask if you can identify that card? 
A Yes, I signed that card and printed the other part. 
Q That is your signature? 
A Yes, it is. 
Q Was that the card that you signed at the Fire House 
on the date that appears thereon? 


A Yes, it is. 


Q June 3, 1967, is that correct? 


Yes, sir. 


MR. MARROW: At this time I would like to offer General 
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Counsel's 17 and 18. 
MR. ADINOLFI: No objection. 
MR. SOMERS: No objection. 
MR. MARROW: With leave to substitute photostats for the 
originals, at the conclusion of the hearing. 
TRIAL EXAMINER General Counsel's 17 and 18 are received 
with permission to substitute photostatic copies. 
(The documets abovenrererred to, 
marked General Counsel's Exhibits 
17 and 18, were received in 
evidence.) 
Q (By Mr. Marrow) Now, with respect to the two meetings 
that you have described yourself as having attended, namely, 
the meeting of May 25 and June 3, do you recall any other 
documents or instruments that were circulated among the 
employees in attendance? 
A I don't know if it = either one of these, but there 
was a paper printed up anyeation sheet of paper by Frank 
Smith, and he asked us all to sign the paper that were there, 
and we did. 
Q And you signed that paper? 
A Yes. | 
Q I show you what has previously been received in evidence 
as Charging Party's 3 and ask if you recognize that? 


A Yes. 


Q And is your signature somewhere on there? 
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A Yes, it is. 

Q Now, could you tell us as best you can recall, Mr. Cohen, 
the physical arrangement of the room or the location where you 
were at the time this document was circulated? 

A Well, it was a small table that Mr. Canton sat at. Then 
there was a round circular table most of us sat at, may one 
sat just beyond the fringe of the table. 

Q And what happened with this document as you recall; 

that is, Charging Party's 3 that I have just shown you? 

A It was given to the first fellow, passed around, and 
everybody signed. 

Q Did you actually see anyone else sign the document? 


The fellow to the right and left of me. 


A 
Q Do you recall who they were at this time? 
A 


One was Joe Leahy. I saw Bill McEnroe pass it to the 
right of him. I think he was the first one to sign it. 
Q Apart from what you have already told us, can you recall 
any other matters that were discussed at the first meeting 
that you attended at the Fire House? 
A Well, before I signed the card, I wanted to know the 
significance of the card, what it meant, and I was told all it 
meant was that the group assembled and if I signed, I would 
be one of the men that was authorizing the Distillery Workers 
to go into negotiations with the Employer. 
Q And who told you that? 


JA-768 


A Ralph Canton. 

Q Incidentally, Mr. Cohen, did you recall anyone else 
signing a union card at the first maacing) Chae you attended? 
A I said there was someone else. I can't remember who. 

Q I think you have already told us that at the second 
meeting cards were passed out to everyone? 

A That is right. : 

Q Do you recall who was present at chelisecond meeting other 
than yourself? 

A Henry Gasiorek, Dan Shea, Ruby Deutsch, Bill McEnroe, 
Joe Leahy, Al Paul, Frank Smith, Norman Goldman, and myself. 
Q Was Mr. Canton at that meeting also? 


Yes, he was. 


A - 
Q Was he presiding over the meeting? 
A 


I don't know whether you call it presiding; it was a 
round-table discussion. | 
Q Tell us, if you can,recall, what happened at the second 
meeting other than the signing of the union cards, any other 
specific matters that you can recall being discussed? 
A No, I can't. 
Q Do you recall whether or not Mr. Kowalczyk was at the second 
meeting that you attended? % 
A Yes, I think I might have -- yes, he was. 
Q Now, following the second meeting, at sometime there after 
did it come to your attention that the company -- that is, 
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Brescome -- was aware that some of the employees had asked 
the union to represent them? 
A I didn't understand what you said. 
Q At sometime after the second meeting that you attended, 
did it come to your attention or did you become aware that 
the company knew that some of its employees has asked the --- 

MR. SOMERS: Objection. This is a leading question. 

TRIAL EXAMINER: Well, insofar as it is presently 
preliminary, I will permit a yes or no answer. Want to complete 
your question? 

MR. MARROW: I will rephrase it. 

TRIAL EXAMINER: You understand, Mr. Cohen, the answer 
to this is yes or no. 
Q (By Mr. Marrow) Following the meeting of June 3 at the 
Fire House, did you have occasion to discuss the Distillery 
Workers Union with anyone in management? 
A Yes. 
Q And when and where did any such discussion tale place? 
A Well, the three wine men were in on a Friday -- I can't 
remember the exact date. After that meeting, we were asked to 
be in at 10:30, in the office. 
Q 10:30 in the morning? 


10:30 in the morning. 


And by whom were you asked? 


By Mr. Frank Amoroso. 
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Q And what happened, where were you and who was present? 
A We left the office and came back at 10:30. Mr. Sameloff 
and myself came back at 10:30, and Mr. Gasiorek was not back, 
and we called into the office of Mr. Sam Lentz, and we waited 
a while for Mr. Gasiorek who didn't show. Then Mr. Mervyn 
Lentz and Mr. Stanley Goldstein and also present was Mr. Frank 
Amoroso, and they told us or stated, "You mist know why you 
are here. They are trying to form a union, and what is your 
opinion of the union?" : 


Q Who said that? 


A Well, it was either Mr. Goldstein or Mr. Lentz. I 


can't remember. One stated it. 

Q Anything else said that you recall? : 

A We jost/aakee our opinion, were we for it or against it, and 
Mr. Sameloff started giving his story what he had against it. 

He had been involved with the union. By this time, Mr. Gasiorek 
came in, and he was asked and he said that he had been 

involved because he had been an owner of a beer distributor, 

and they caused him to lose his franchise or his business was 
that tough that he had to lose because of the union. I was 
asked and I told them I thought I was capable of my making 

my own mind up and at the time I was satisfied with the 
conditions, and that was all that was said. We were excused 

and we went about our business for the day. 

Q You don't recall that there was any diecussion at that 


Pe 
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time? 

A No, I don't, 

Q Do you recall apart from what you have told us already 
whether there was any discussion about an outside union at 
that meeting? 

A No. 

Q There was nothing said in that regard? 

MR. ADINOLFI: Objection. 

TRIAL EXAMINER: What ground? 

MR. ADINOLFI: It is leading in that it is indicating 
to the witness that perhaps there is something else that he 
should have recalled. 

MR. SOMERS: I am objecting on the ground also that he 
answered no to the first question. 

TRIAL EXAMINER: Would you read the previous question, 
Miss Reporter? 

| (The previous question and answer were read by the 
reporter.) 

TRIAL EXAMINER: I am going to overrule the objection at 
this time. Go ahead. 

Q (By Mr. Marrow) Do yourecall the last question? Perhaps 
the reporter could read it back. 


_ (The pending question was read by the reporter.) 


THE WITNESS: The original answer I gave to your question 


is that we were called in and told there was an outside 
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union trying to be formed and what was oa opinion, and that 
was all that was said at that time. 
Q Was there some discussion with respect to this subject 
at a later time? 

Yes. 

When did that take place? 

That took place one morning of the following week. 

Who was present at that discussion or meeting? 

All salesmen were assembled in the salesroom, and 
Mr. Mervyn Lentz addressed us and told on hr there was an 
outside group trying to form the employees into a union and 
that if a man was a worker and that if a man paid attention 
to his job, he didn't need any outside union, unless he was 
a slacker and didn't want to work. Then he needed it because 
at the present time if there was anything that we needed, the 
doors of management were open, that we could come in and 
talk any time we wanted to in regards to our problems. 
Q Can you fix the date approximately when this meeting 
took place? 
A No, I couldn't. 
Q Was it prior to the NLRB election? 
A Yes, sir, it was. 


Q Now in or about the same period, did you have any 


occasion to attend any meetings of the Association; that is, 


the Employees Association? 
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A Well, I was called by Mr. Joe Adinolfi to come up to 
his office, and I can't remember -- yes, I was called at my 
home, and I think to the best of my recollection it was at 
my home, and I was asked to be up to his office the following 
day. The date I couldn't tell you. Isnow it was all prior 
to the election. I went up there, and Mr. Adinolfi explained 
to me that there was a group to go --- 
Q Was anyone else present, Mr. Cohen? 
A No, just the two of us. 

Just the two of you? 


Yes, just the two of us. 


Q What was discussed, what was the discussion? 
A 


Just he asked me how I felt about it. I said I was 
satisfied with my job, and when the time came that I would kno 
what to do. There wasn't anything else. He thanked me for 
coming and I left. 

Q Do you recall whether or not you were asked to sign 
anything at that time? 

A No, I was not. No, I don't think I was, no. 

Q Prior to that meeting with Mr. Adinolfi, did you have 
occasion to attend any meetings of the Association with the 
other salesmen at Mr. Adinolfi's office? 

A I don't know whether it was prior to that or after that. 
There wanielmeecing? but I don't remember whether it was 
prior or after. 
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Q Who was present, do you recall? 
A All the salesmen, to the best of my knowledge. There 
might have been one or two out, and Mr. Bernie Sandler and 
Mr. Frank Amoroso. 
Q What happened at that meeting, if you recall? 
A We were asked to vote on a ballot whether we wanted the 
Association or the Distillery Workers Union; and the way it 
was explained, "If you want the Association, vote YES, and 
if you want the Distillery Workers, vote NO." 
Q Who explained that to you, do you recall? 
A One of the lawyers of Adinolfi's firm. 

Was Mr. Adinolfi there, do you recall? 


I don't think he was. 


Q 

A ; 

Q Then what happened after this explanation was given? 
A 


Each of us were given a piece of paper, told to vote the 
way you wanted, and the results were given after it was 
counted. 

Q Do you recall what the results were?! 

A Either 15 or 16 to 3, 15 or 16 in favor of the 
Association. 

Q Do you recall what the physical arrangements were when 
the election took place, where people were located and how 
the ballots or papers were marked? 

A Sitting around the table, a couple were standing behind 


the table. I was one of the ones standing behind the table. 
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Not enough seats around the table. 

Q Was thet the position or manner in which everyone was 
located when the papers were marked? 

A Yes. 

Q And what happened to the papers after this, if you recall 
A They were folded and put up, I think, in front of Al 
Paul. 

Q Now, I think you have already told us or testified that 
you recall! that there was an election conducted by the NLRB? 
A Yes, there was. 

Q And do you have any recollection of having attended a 
meeting at Mr. Adinolfi's office following the NLRB election? 
A Yes. 

Q Can you fix the date when that meeting took place? 

A Either the following Monday or the following Tuesday. 

I think the election was the 2lst -- about the 25th I guess. 
Q Prior to attending that meeting, did you have any 
occasion to meet with Mr. Sam Lentz? 

A Well, as I was leaving the door that morning to go to thi 
meeting or was told to call back and find out the exact time 
of the meeting, I stopped--Mr. Lentz, Mr. Sam Lentz stopped 
to talk to me. 


Q Where did this take place? 


A Right in the reception room of the company, the entrance 


to the reception area, the entrance to the office and salesroom, 
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the outer door. 

Q Was anyone else present? 

A No, there wasn't. There might have been in the hall. 
There was no one else involved talking between Mr. Sam Lentz 
and myself. . 

Q What was the conversation that took place? 

A "Don't forget to go to that meeting and if possible 
nominate Sonny Sposito and Leo Maynard for this committee." 
I said, "Funny, I would be glad to nominate Leo. I donbt 
that Sonny will accept. Every time he is nominated, Sonny 
doesn't accept." He said, "Well, maybe this time he will." 
I said, "I will try," and that was the last thing said. 

Q Then you went to the meeting? 

A No, I went out to work. When I callea in my orders, 

I was told the meeting would be that night, at Mr. Adinolfi's 


office. 


Q What is your best recollection of what was said at that 


meeting? : 
TRIAL EXAMINER: Before you get to that, who told you? 
THE WITNESS: I was told that -- I called in the office 
and the telephone operator told me. 
TRIAL EXAMINER: Did she tell you? 
THE WITNESS: Yes, she did. 
Q (By Mr. Marrow) What is your best recollection, Mr. Coh 


as to what took place at the meeting that night? 
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Kw 


A Well, Mr. Adinolfi read from some sort of a contract 
paper that there was a committee formed in order -- and that 
this committee should get together as soon as possible and 
draw demands of what they thought the men needed from the 
Brescome Company. I asked the question what was the name of 
this committee. He said it was a grievance committee. We 
couldn't have this grievance committee because there were 


no grievances at the time. It was a committee to sit down 


o on A o an bk WwW N 


and negotiate what the company wanted settled as far as they 


can get and what the men could settle as far as they can get. 


we 
°o 


There was no grievance. He decided that that was right. 


ry 
| oe 


Then they ‘asked for nomination of officers for the negotiating 


w 
nv 


committee rather than the grievance committee. 


i=] 
“a 


Q What happened then? 


re 
a nA 


A Joe, one of the salesmen, got up and nominated Leo 
Maynard. Another salesman nominated Sonny Sposito. One 
salesman nominated Frank Smith, and another nominated Norman 


Goldman, and they were going to leave it at that, just nominat 


the four. I raised the question as long as we had at least 


a name as president that he was entitled to be on this 
negotiating committee. They all agreed, and Al Paul was 
named, and the committee was formed. 

Q Did any other business take place at that meeting that 
you recall? 


A There was some business discussed as to our new rules 
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and regulations of the Association, that some of the members 
didn't think that the form of this Association, the wording 
of it was of any value, and Mr. Adinolfi promised that they 
would get together with this negotiating committee, and when 
it was all settled they would take care of writing a complete 
new one. That is all I can remember and we left. 

Q Now, following that meeting, were you advised by the 
negotiating committee -- when I say "you" = were the salesmen 
advised by the negotiating committee as to what was transpirting 
regarding the negotiation of a new coneraeee 

A Yes. 


And do you recall when this was? 


Where was that? 


Q 

A I think two days later, in the mornings 
Q 

A 


At the salesroom. Al Paul and the committee, samith:and 
Goldman, but I guess Al Paul was doing most of the explaining 
what they had accomplished, what demands were set, certain 
things we rehashed with the members, exact status of which 
were right or which were wrong. I don't remember all of it. 
There was a lot of going back and forth between Al Paul and 
management. Finally it was agreed upon by the members that 
this was the best thing to get at the present and explained 
concessions that were made. We were told and everybody 
accepted. , 

Q When did that take place, do you recall? 
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A Like I say, it was two days after the meeting at 

Mr. Adinolfi's office. I understood the following day 
management and the negotiating committee went to have dinner 
together and discuss the demands, what they wanted. 

Q So this would have been the day after they were suppose 
to have had dinner together? 

A Yes. 

Q Following that, did you have any occasion to meet again, 
if you recall, at Mr. Adinolfi's office? 

A No, I don't. I don't remember meeting again. 

Q Now, at some point shortly after this did the employees 
go on vacation? 

A Yes, all of us. On the 4th we went on vacation. 

Q Now, prior to your leaving on vacation, do you recall 
any announcement being made by management with respect to 

the contract or a contract? 

A Well, I'm trying to think. We all assembled in the sales 
room, and Mr. Mervyn Lentz told us they had been advised by 
their counsel not to sign this contract between the negotiatin 
committee and management. They would still live up to 

every iota of their agreement with it. They had enough faith 
in that negotiating committee, knew they were working for 


the best interests of the men, and they would uphold it and 


anything mentioned would be adhered to. 


Q Now, do you know or recall whether at about that time 
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any changes were made with respect to the benefits you were 


receiving as an employee of the company? 
A Yes, this was explained on that morning following the 
negotiating committee that in the future the liquor salesmen 
would get $100 toward their vacation; the wine men would 
receive a $5 increase in their guaranteed wages; the company 
was going to pay until the first of the year 50 per cent of 
the Blue Cross and CMS; following the first of the year they 
would pay the entire cost of it; and snerelwvere other things 
in regards to the salesmensof the whisky division rate of 
pay. Frankly since it didn't affect me, I dian't pay any 
attention. 

If there was an announcement, who made this at this time? 

Mr. Mervyn Lentz. | 

Were there in fact changes made? 

Yes, there were. 

What were these as far as you were concerned? 

Well, the very first week following this was vacation. 
The finish of this week we went on wacationt I received the 
$5 on the two weeks for my vacation plus the week I worked. 
At the end of August when the payment of Blue Cross and 
Social Security--I mean CMS was due, I only paid half. 
Q And was that still in effect, if you know? 
A Yes, it is. 
Q With respect to yourself? 
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A Yes, it is. 

MR. MARROW: I have no further questions at this time. 

TRIAL EXAMINER: Mr. Feingold? 
Q (By Mr. Feingold) Mr. Cohen, I have placed the Minute 
Book of the Association before you produced by Mr. Adinolfi. 
Have you ever seen that book before? 
A Well, I just saw the sheets that come out of it. I saw 
the cover. What was in it, I never saw before. 

Would, you turn to the Minutes of October 29, 1965. 

Are they signed by you? 

Yes, I signed them. 

Did you prepare those minutes? 

Oh, no. 

TRIAL EXAMINER: What date is that? 

MR. FEINGOLD: October 29, 1965. 

(By Mr. Feingold) Did you prepare those minutes? 
A No, I did not. 
Q Does that minute show that you were elected secretary 
at that meeting? 
A Yes, it does. 
Q Well, who was the secretary before that meeting, before 
you became secretary? Would you look in the 1964 minutes 


just prior. 


MR. SOMERS: I am going to object to this manner of 


questioning. Let's ask for his recollection. If his recollecti 
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is vague on that, let's try to refresh it through the minutes. 
I don't think his testimony should come directly from the 


minutes. 


TRIAL EXAMINER: So far I don't find anything objectionable 


in the manner of questioning. I will overrule your objection 
on that ground. 

The question was, however, who was the secretary that 
preceded you? 

THE WITNESS: I don't know because the earlier meeting 
before I was employed, I don't know who was elected the year 
before. | 
Q Were you employed in 1964? 

A In May of 1964. 
Q All right. Look at the minute preceding the minutes 
of October 29, 1965. 

TRIAL EXAMINER: Mr. Feingold, the most the wintess 
can testify to is a name which may be printed or written in 
this book. Is this significant? | 

MR. FEINGOLD: Well, sure it is significant. He is 
elected at the meeting of 1965. There must have been a 
secretary that opened that meeting and yet he is the one who 
singed the minutes at the end. It is significant. Now, 
in other words, his predecesor should have! taken these 
minutes. It's a point. 


TRIAL EXAMINER: All right, you have made it. 
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MR. FEINGOLD: Now I want to know who the secretary 
was in 1964 according to that Minute Book. 
TRIAL EXAMINER: He can't possibly testify --- 
MR. FEINGOLD: He is suppose to be the secretary of this 
organization who theoretically had charge of this Minute Book. 
TRIAL EXAMINER: I just said this man cannot possibly 
testify who was the secretary preceding him on the basis 
of his own testimony even if he finds it in this book. All 
he can testify is he found the name in the book. That doesn' 
prove your point. 

MR. FEINGOLD: All right. 
Q (By Mr. Feingold) Going back to the minutesof October 29 
1965, Mr. Cohen, which you say your signature appears on? 
A Yes, sir. 
Q Did anyone take minutes of that meeting? 


A No. 


Q Were there any other meetings at which any other minutes 


of the organization which you attended between October 29, 
1965, when you were elected secretary, until November 11, 
1966? 

A No. 

Q What happened at this meeting, if you can recall, on 
October 29, 1965? 

A We all assembled in the room. Mr. ADinolfi advised the 
president to call the meeting to order; are there any new men 
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entitled to become members of the Association. After that 
he read off the last year's -- no, he nares that nominations 
were in order for the new officers, and helter-skelter names 
across the room were suggested which were turned down by 
that amount, and then a name was finally nominated and 
accepted, yes. : 

I asked, "What do I do?" "The girl will fill out the fo 
and it was all prepared and I signed en 

You had nothing to do with these minutes? 

No, sir, I did not. : 

Now, turn to the minutes, the next minutes dated 
November 11, 1966. Are there any minutes between the minutes 
of October 29, 1965 and the last referred to minutes of 
November 11, 1966? ) 

A No. 

Q Do you recall there ever having been any meetings of 
the Association between those dates? 

A No. 

Q On November 11, 1966, at the opening of the meeting, 
were you still secretary of the Association? 

A I assumed I was still secretary before an election. 


Do you recall who succeeded you as secretary? 


Is he with the company now? 


Q 

A Yes, I think the new man Cosmo Lupica. 
Q 

A 


No, he is not. 


Did you attend this meeting of November 11, 1966? 
Yes, I did. 
What happaned at this meeting? 
A The same procedure as the year before. 
Q Was there any other business discussed outside of the 
election of the officers, if you could remember? 
A Not that I can remember, no. 
Q Was anyone taking minutes at the meeting? 
A Not that I know of. 
Q Now, turn to the next set of minutes in the book. What 
is the date of that meeting? 
A July 25, 1967. 
Q Did you attend that meeting? 
A Yes. 


Was Mr. Cosmo Lupica there? 


Q 
A No, he was not. 
Q 


Do you have any recollection of any -- I with draw that 
question. 

Why was Mr. Lupica not present, if you can give us a 
reason? 
A I don't know why. 
Q Was he with the company that that time? 

MR. ADINOLFI: I object. 

(By Mr. Feingold) Is he now with the company? 


No, he is not. 


Q When did he leave the company? 

A About the -- during the first month of 1967. 

Q So is it your best recollection that on July 25, 1966 

he was no longer employed by the company? 

A I think so. 

Q Do you recall any conversation or anything happening to 
elect a successor to Mr. Lupica? | 

A No. There was nomination of others but I don't remember 
who. | 

Q I am talking about 1967. Do you ave the minutes of 1967? 
A Yes, they are right here. 

Q You say nomination of the officers, what officers were 


nominated at that meeting in July 1967? 


TRIAL EXAMINER: Can you temember without looking at 


THE WITNESS: No, I can't. 
Q (By Mr. Feingold) Would you look at the minutes and try 
to refresh your recollection, see whether it refreshes your 
recollection? 
A Says here just the negotiating comaetes was --- 

MR. SOMERS: Is he testifying from his recollection 
or reading the minutes? 

TRIAL EXAMINER: Yes, the record may show that he is 
looking at the minutes. 


Q (By Mr. Feingold) Now, Mr. Cohen, is your recollection 
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refreshed as to who was elected at that meeting? 

A Yes. 

Q Who was? 

A Al Paul, Leo Maynard, Sonny Sposito, Norman Goldman, 

and Frank Smith. 

Q And you testified they were nominated by salesmen; did 
you nominate anyone? 

A No, I did not -- yes. I didn't nominate. I thought tha 
it was proper that Al Paul, the president, should be on the 


committee. 


Q Was there any discussion concerning the membership and/or 


position as an officer of Frank Amoroso? 
A At this meeting? 

Yes. 

No. 

Do you recall? 

No. 

I want you to look at the minutes and see whether --- 

MR. SOMERS: I am going to object. The first question 
was there any question of any discussion concerning Mr. Frank 
Amoroso, and his answer was no. 

TRIAL EXAMINER: Just a moment. What is the point of 
your objection, Mr. Somers. 

MR. SOMERS: His answer was ‘ho, not that I can recall." 


TRIAL EXAMINER: I don't know. Perhaps Mr. Feingold 
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is trying to get the witness to change that answer. Is 
that what you're objecting to? ) 

MR. SOMERS: Yes. 

MR. FEINGOLD: I am trying to refresh his recollection. 

TRIAL EXAMINER: I will overrule that. Go ahead. 
Q (By Mr. Feingold) Mr. Cohen, will you read through 
those minutes that bear your name in type, and I ask you whe 
that refreshes your recollection as to vhether there was any 
discussion about Frank Amoroso continuing as a member or as a 
officer of the Association? 
A Yes, there is a notation. 
Q Does that refresh you recollection whether there was 
such a discussion? 
A No, it doesn't. 

Do you recall any such discussion? 


No, I don't. 


Q 

a ; 

Q Do you recall acting as secretary at this meeting? 
A 


I previously testified that I didn't remember being made 
a secretary of the meeting although my nane -- and where it 
says "secretary," it's a different Cohen. It is Albert 
Cohen, and my name is Alfred Cohen. | 
Q Is your name mentioned in the body of the minutes? 
A Just says, “Motion was made and duly seconded that 
" the Board of Trustees be made to conform to the newly elected 
officers." After motion duly made and seconded, the 
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following: wem electad as Trustees: Alfred Paul, Bruno Golaski 
Alfred Cohen --- 

Q I am not talking about that. I am looking at the first 
paraggaph. 
A "Upon motion duly made and seconded, it was unanimously 
voted that the office of vice president be filled by Joe Leahy 
and the office of secretary be filled by Alfred Cohen --- 
Q Do you recall that happening at the meeting? 
A Frankly I don't remember. 
MR. FEINGOLD: I now offer it in evidence. I offer in 
evidence Charging Party's 24-A, B, C, and D. 
(The documents above-referred to 
were marked Charging Party's 
Exhibits 24-A, B, C, and D, for 
identification.) 
TRIAL EXAMINER: Will you designate what they are? 
MR. FEINGOLD: Charging Party's 24-A is the minutes 
of the Association meeting of October 23, 1964 24-B is the 
minutes of October 29, 1965; 24-C, November 11, 1966; and 
24D is a Charging Party's Exhibit formerly marked General 
Counsel's Exhibit 16 for identification. 


TRIAL EXAMINER: Which consists of what? 


MR. FEINGOLD: Whichi: are the minutes of July 25, 1967. 


MR. ADINOLFI: I have no objection. 
TRIAL EXAMINER: Mr. Somers? =< 
MR. SOMERS: I have no objection. 


TRIAL EXAMINER: Off the record. 
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(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Gentlemen, it appears that Mr. Feingold has photostats 
of these documents. Is it all right with you if we mark 
those in evidence rather than physically mark the pages of 
the Minute Book? Mr. Adinolfi? 

MR. ADINOLFI: That is perfectly. agreeable with me. 

TRIAL EXAMINER: Mr. Somers? : 

MR. SOMERS: It is agreeable as far as A, B, and C are 
concerned. 24-D doesn't appear to be a photostatic copy of 
the @rfginal minutes. It may be the sane wording. 

MR. FEINGOLD: It is a true photostat. It is just that 
it is a photostat in the true sense of the word rather than 
zerox. The size of the print has been reduced, but in thet 


event --- 


TRIAL EXAMINER: We will go off the record. 


(Discussion off the record.) 

TRIAL EXAMINER: On the record. ! 

Le& the record show that as a result of the discussion 
about these documents off the record, the originals in the 
Minute Book have been marked. The minutes of 1964 is 24-a; 
the mémates of 1965 is 24-B; the minutes of 1966 is 24-c, 
and the minutes of 1967 is 24-D. | 

You gentlemen have stated that you have no objection 
to these. All right, there being no objection to the receipt 
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of those four documents, they are received as Charging 
Party's 24-A, B, C, and D. 
(The documents above referred to, 
marked Charging Party's 274-A, B, 
and C and Charging Party's 24-pD 
previously marked General 
Counsel's 16, were received in 
evidence.) 
TRIAL EXAMINER: Proceed. 
Q (By Mr. Feingold) Mr. Cohen, up to the time of the 
NLRB election, did you ever see a collective bargaining 
agreement or a contract between the salesmen and Brescome 
Distributors Corporation regarding wages, hours and conditions 
of employment? 
I never did. 


Did you ever hear of a contract in existence? 


Prior to the election? 


Never did. 


A 
Q 
A 
Q Yes. 
A 
Q 


Do you recall that at the meeting et Mr. Adinolfi's 
office, one of the salesmen demanded to look at a contract? 
A I think Frank Smith asked for one. 

Q When was that meting? 

A That was after the election. 

Q Was a contract shown to you? 

A Wasn't. shown to me, but Mr. Adinolfi read from some 
paper. 

Q But prior to meeting in Adinolfi's office, were any 
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negotiations had with management about wages, hours, and 


conditions of employment? 

MR. SOMERS: Objection. 

(By Hr. Feingold) If you know. 

TRIAL EXAMINER: Sustained -- all right. I will overrule 
it with that amendment. To your knowledge, were there any 
negotiations between the Association and manaGanane prior to 
the NLRB election? Is that your question? 

Q (By Mr. Feingold) Or prior to the time that the Distillery 
Workers made a demand for recognition? 

A To my recollection, there was none. 

Q To your knowledge, was there any grievance discussions 
between management and the salesmen? 

A To my knowledge, no. 

Q Apart from the election meetings of the Association, 

was there any discussion at meeting of Chelssoctation prior 
to the time that the Distillery Workers started organizing and 
that is what I am talking about. Was that discussion at 

any of these meetings about wages, hours, and working 
conditions? : 


A Not that I. know of. 


MR. SOMERS: I want the record to reflect the witness 
started to answer the question before the question was even 
asked. 


TRIAL EXAMINER: I don't know what the record reflects in 
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that respect, and I didn't catch it. 1 may not have been 
quick enough. 

MR. FEINGOLD: I am going to object to that comment. 
It's a gratuitous --- 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: Cross examine. 

MR. SOMERS: I would like to have any statements signed 
by Mr. Cohen or acknowledged by Mr. Cohen taken by the NLRB. 
May we have a recess? 

TRIAL EXAMINER: We will have a recess for 15 minutes 
until ten minutes past 11. 

(A recess was taken.) 
TRIAL EXAMINER: On the record. Cros examine. 
CROSS EXAMINATION 
Q (By Mr. Somers) Mr. Cohen, you stated that you personall 
had a meeting with Mr. Adinolfi in Mr. Adinolfi's office, 
do you recall? 
A Yes, I did. 
Q Now at that meeting Mr. Adinolfi called you to come to 
that meeting, isn't that correct? 
A Yes, he did. 
Q And this was prior to the election? 


A Yes. 
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Q And was anyone else present during your meeting with 
Mr. Adinolfi? 
A No, there wasn't. 
Q Was this in his own office? 
A I don't know which one is his office. It was in a 
separate room from the entrance to the offices. 
Q Recalling that meeting, you came in and did you shake 
hands with Mr. Adinolfi or was there a greeting and you sat 


down? 


A We have been friends for a long, long time, so we 


greeted each other. 

Q Now, who started the conversation, if you recall? 

A Mr. Adinolfi. 

Q What did he say? 

A He said, "You know that there is going to be a Labor 
Board election," or some similar words to that effect. And, 
"Do you think you need it?® and "Are you in favor of it?" 

I said, he that I was once instructed by my father, "Once 
you are three times seven, you are capable of taking care of 
yourself." And I thought I was capable at my age, that I 
was past 62 years of age, and I was satisfied with the way 
things were going. 

Q What did Mr. Adinolfi say, do you recall? 

A No, I don't. 


How long did this meeting take place? 


JA-795 


I don't think it took five minutes. 

Was anything else said besides what you have told us? 
No, there was not. 

Were you asked to sign a paper? 

No, I wasn't. 

Were you asked to sign any kind of a card? 

No, I wasn't. 


So actually you never wrote your name or wrote anything 


on a slip of paper during that meeting? 


Did I? 
Yes. 
No, I did not. - 
To the best of your recollection, the only time that you 
wrote anything in Mr. Adinolfi's office with regard to 
preferences either for or against the Association was 
ballotting? 
That is right. 
Q and you are sure you never signed any card or any slip 
of paper besides that ballot? 
A I don't think I did. I can't recollect that I did. 
MR. SOMERS: I would like to have this marked as 
Respondent's next in order. 
(The document above-referred 
was marked Respondent's No. 


for identification.) 


(By Mr. Somers) Mr. Cohen, have you ever seen this 
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@ocument before? 
MR. SOMERS: Let the record show that I am showing 
Mr. Cohen Respondent's Exhibit No. 20 for ddentification. 
THE WITNESS: No, I did sign it. | 
(By Mr. Somers) That is your signature? 
Yes, it is. | 
And the date is in your writing? 
That is right. 
And are you familiar with Mr. Adinolfi's signature? Have 
you ever seen it before? | 
A Yes, I have. 
Q And does that look like Mr. Adinolfi's signature? 
Yes, it does. | 
MR. SOMERS: I would like to offer Rempondentes 20. 
MR. FEINGOLD: May I see it please? : 
(Document handed to Mr. Feingold.) 
MR. FEINGOLD: I have no objection, but let the record 
that the date is 7-19-67. : 
TRIAL BXAMINER: If it is received, the record will show 
If it isn't, it doesn't make any difference. 
Mr. Marrow? | 
MR. MARROW: No objection. 
TRIAL EXAMINER: Mr. Adinolfi? 


MR. ADINOLFI: No objection. 


TRIAL EXAMINER: All right. Respondent's 20 is received 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,731 


WINE & LIQUOR SALESMEN & ALLIED WORKERS, LOCAL 195, 
alw DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS, 
INTERNATIONAL UNION OF AMERICA, AFL-CIO, 
Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


No. 23,867 


— 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vv. f 


THE BRESCOME DISTRIBUTORS CORPORATION, 
Respondent. 


On Petition for Review and On Application for Enforcement 
of an Order of The National Labor Relations Board 


BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF QUESTIONS PRESENTED 


No. 23,731 


Whether substantial evidence on the record as a whole supports the 
Board’s dismissal of that portion of the complaint which charged the Com- 


pany with dominating the Brescome Distributors Employees Association. 


No. 23.867 


1. Whether substantial evidence on the record as a whole supports 
Board’s finding that the Company violated Section 8(a)(2) and (1) of 
Act by assisting, supporting and interfering with the administration of 


Brescome Distributors Employees Association. 


~ 


>. Whether substantial evidence on the record as a whole supports 
Board’s finding that the Company violated Section 8(a)(5) and (1) of 


Act by refusing to bargain with Local 195 upon request. 


Pursuant to Rule 8(d) of the General Rules of this Court, the Board 


states that this case has not previously been before this Court. 


REFERENCES TO RULINGS 


This consolidated proceeding is before the Court upon petition to re- 
view and application for enforcement of a decision and order (JA 3-10; 11- 
48)! of the National Labor Relations Board issued against The Brescome 
Distributors Corporation (hereafter “the Company”) on December 2, 1969, 
and reported at 179 NLRB No. 137. The proceedings were consolidated 


py order of this Court. 


1 «J a” references are to portions of the record printed as Joint Appendix to the 
parties’ briefs. Wherever a semicolon appears, references preceding it are to the Board’s 
findings; those following are to supporting evidence. 


COUNTERSTATEMENT OF THE CASE 


1. THE BOARD'S FINDING OF FACT 


A. Background: The nature of the Company’s business 


The Company is engaged in the wholesale distribution Of wines, lg- 
uors, and related products, to restaurants, taverns and other customers 
(JA 135, 137). Its operations are carried on from a single location in 
Hartford, Connecticut, encompassing both warehouse and office space. 
The Company employs warehousemen who receive, store and prepare 
goods for delivery (JA 13: 1200), drivers who deliver products to the 
Company’s customers (JA 13; 1200), and wine and liquor salesmen who 
visit customers in an assigned territory and sell them the Company’s pro- 
ducts (JA 13; 273, 293, 458). 


B. The origin and activities of the Brescome 
Distributors Employees Association? 


In 1952, after being approached by the Teamsters Union in an at- 
tempt to organize them, the drivers participated in a strike (JA 13; 446- 
450, 863-864, 909, 1137, 1363). Concerned by the unrest among the 


drivers, the salesmen initiated the organization of the Brescome Distributors 


2 Before the Board and the Trial Examiner, the Company objected to. the receipt of 
evidence of events occurring prior to 6 months before the filing of the charge on July 
27, 1967. The Company contended that the Board was precluded by Section 10(b) 
from basing its unfair labor practice order on such conduct. However, it is well set- 
tled that the Board may use such conduct as background information to “shed light” 
upon events occurring within the 6-month limitation period. Sheer Metal Workers v. 
N.L.R.B., 110 App. D.C. 302, 293 F.2d 141, 147, cert. denied 368 U.S, 896 (1961); 
Local Ldoge 1424, IAM v. N.L.R.B. (Bryan Mfg. ), 362 U.S. 411, 416-417 (1960). 


Empioyees Association (hereafter “the Association”) in July 1952 (JA 13, 
On October 13. 1952. following a consent election.? the 
-ertified the Association as the exclusive bargaining representative 
s in the agreed upon unit (JA 13; 1793-1794). One of 
the original organizers of the Association was Sales Supervisor Edward D. 
_ who was elected treasurer JA 13, 340), and was a member of 
of Trustees, and a member of its negotiating committee in 1956 
_ 228-229). After Horowitz left the Company, he was 
surer of the Association by the new Sales Supervisor and 
ales Manager. Morris Tarre (JA 13; 374). Thereafter, Sales Manager 
Bernard Sandler and Wine Sales Manager Frank Amoroso became members 
of the Association (JA 13; 1625-1626, 1634-1635). Amoroso was elected 
Vice President in 1966 (JA 13; 1706-1707). Between 1952 and 1967, the 
salesmen paid dues annually (JA 163, 182-190, 223-241, 247, 264, 265) 
and the Association would normally meet once a year, at which time of- 
ficers were elected for the coming year and new members admitted into 
the organization (JA 14; 181, 191, 192, 195-198, 199, 200-201, 205-206, 
228-229, 230-232, 249-256, 266, 267-268, 1788-1791). Following negoti- 
ations with the Company in 1952, an oral agreement was reached on the 
terms and conditions of employment for salesmen, warehousemen, and 
drivers (JA 14; 1141, 1244, 1248, 1250, 1364-1365). While the agree- 
ment provided for increases to the drivers and warehousemen, it did not 


afford any recognizable gains to the salesmen (JA 14; 1142). 


In 1956, further discussions were held between the Association and 


the Company concerning terms of employment (JA 14; 1268, 1365). On 


3 The agreement for a consent election was executed on September 26, 1952, and 
defined the appropriate unit as “all employees including salesmen and warchousemen, 
excluding office clerical employees, guards, professional employees and supervisors as 
defined in the Act” (JA 13, 1793-1794). 


September 28, 1956, one week after the Association’s regular meeting (JA 
14; 1268-1269, 199), a special meeting of its Board of Trustees were held 
(JA 14; 205-206). At this meeting, it was revealed that there had been 
considerable bargaining with the Company concerning truckdrivers’ pay, 
followed by a discussion of the terms agreed upon, and an indication of 
acceptance of the terms by the Board of Trustees (JA 14; 1300, 1366- 
1367, 1371-1374, 205-206). These terms were subsequently rejected by 
the drivers (JA 14; 1154, 1288, 1365, 1373). Thereafter, another meet- 
ing of the Trustees was held on December 9, 1956, at which they decided 
to seek a written agreement from the Company (JA 14; 1278, 200-201). 


On November 13, 1956, the Association requested that a written contract 
be entered into (JA 14; 1367-1368, 207); the Company agreed (JA 208). 
Another Board of Trustees’ meeting was held on November 17, 1956, at 


which there was a discussion of the proposed written contract and a bar- 
gaining committee composed of Horowitz, salesman Maurice Sposito, and 
driver Kucka was named (JA 14; 1300, 1790-1791). Following negoti- 
ations with the Company, an agreement concerming commissions, holidays, 
vacation and general duties and responsibilities of the Company's em- 
ployees was reached (JA 14; 1156-1157). The terms of the agreement 
were reduced to a written memorandum (JA 1156-1157, 1369, 269-270).4 
Negotiations were again held between the Association and the Com- 
pany in 1960. At a special Association meeting on November 28, 1960, 
the Association’s Attorney, Joseph Adinolfi, read the entire schedule of 


terms of employment for salesmen, warehousemen, and truckdrivers. The 


4 Despite the prolonged negotiations there was no difference between the 1952 “oral 
understanding” and the 1956 memorandum with respect to the salesmen: (JA 1141-1155, 
1526). 


discussion principally concerned improvements in the conditions of drivers 
and warehousemen and it was stated that no change had been made with 
respect to the terms of employment for salesmen (JA 15; 1375, 242-245). 
Association Treasurer Tarre made a motion, which was seconded and car- 
nied, that the terms of employment be accepted and a written contract be 
drafted. Subsequently, a written contract containing the terms approved 
by the Association was executed by Company President Samuel Lentz and 
Association President English (JA 1172-1173, 1376, 209-213). The agree- 
ment: was for a term of 2 years, automatically renewable for 1-year periods, 
“unless notice of change, addition or deletion” was given in writing by 
either party prior to November 15 (JA 15; 209-213). In December 1960, 
the Company suggested that a management rights clause be added (JA 
1174, 1378). When the Company met with Association President English 
to discuss the management rights clause (JA 214), English notified the 
Company that the drivers were not satisfied with their wages and that they 
wanted a higher rate of pay plus a guarantee of 48 hours a week (JA 1177). 
Thereafter, the Company agreed to increase the drivers’ pay and to guar- 
antee. a 48-hour week. The agreed upon terms were drafted into a second 
addendum (the first being the management rights clause) which was exe- 


cuted a few days later by English and Sam Lentz (JA 1178-1179, 215-216). 


On October 17, 1962, the Association’s President sent a letter to Sam 


“,, 


Lentz requesting bargaining on “additional life insurance coverage” and pro- 
visions for major medical insurance coverage (JA 15; 217). Following sev- 
eral meetings with the Association’s leaders, the Company agreed to insti- 
tute $5,000 life insurance coverage and a major medical health and ac- 


cident policy with coverage to $7,500 for cach member of the Associ- 


ation (JA 15; 1184). In a letter sent to the Association setting forth 


these terms, Samuel Lentz requested that the Association have its counsel 


“prepare and submit a new contract incorporating these new terms and we 


will be pleased to execute the same in behalf of management” (JA 15; 176). 
On October 26, 1962, at the regular annual meeting of the Association, a 
vote was taken to have the insurance coverage incorporated into a new 
written contract to be executed by the Company and Association> (JA 
15; 179-180). Although a written contract was never executed (JA 15) 


the insurance coverage was instituted. 


In 1964 one of the Company’s salesmen, Frank Smith, was elected 
treasurer of the Association. Upon assuming the office he advised Samuel 
Lentz that the Association was without funds to pay its counsel, where- 
upon Lentz instructed Smith to get $300 from the Company’s treasurer 
(JA 16; 599-602). Smith was instructed by Lentz to credit the money in 
the Association’s records as dues from members including drivers (ibid). 


C. The Union’s organizational effort and demand for recognition 


Early in 1967, because of dissatisfaction with certain working conditions, 
some of the Company’s salesmen became interested in union representation 
(JA 17; 294, 467, 645, 835-836, 874, 966, 1122). Assisted by an employee 
of another company, these salesmen contacted Ralph Canton, the President 
of Wine and Liquor Salesmen & Allied Workers Local Union 195 (hereinafter 
“the Union’), who agreed to come to Hartford to explain the Union to them 
(ibid). Five salemen® attended the initial Union meeting held on April 28, 
1967,’ and discussed their problems with Canton. They asked?questions 


5 It was noted at the October 26 meeting that all other terms of the 1960 contract 
were to remain the same. 


6 Present at the first meeting were: McEnroe, Al Paul, Joseph Leahy, Kowalczyk, and 
Frank Smith. : 


7 All dates hereafter refer to 1967 unless otherwise indicated. 


concerning the Union, what it would do for them and what would be re- 
quired to secure representation (JA 17: 467, 645, 835-836, 874, 966-967). 
Canton advised the men that a majority of salesmen would have to desig- 
nate the Union in order to gain its representation (ibid). Toward the 
end of the meeting. authorization cards were signed by all five salesmen 
(JA 167. 169. 171, 248). A second meeting was held on May 5 with 
eight salesmen present® (JA 17; 295, 383, 389-390, 469-473, 648, 652- 
655. 763, 838, 1013, 1055). At this meeting, Canton again explained that 
authorization cards signed by a majority of the salesmen would be required 
before the Union could represent them. Canton told them that it would 
be necessary to continue to hold meetings “until we do get a majority.” 
Salesmen Shea, Goldman, and Deutsch signed authorization cards at this 
meeting (JA 173, 226). Since the men did not wish to have the Com- 
pany know of their activities, Canton advised them that if questioned 
about Union activities they should deny any knowledge of the Union (JA 
17-18; 407-408, 596-597, 711, 718, 1062-1063). 


On May 27, a third meeting of the Union was attended by 10 men, 
including A] Cohen and Gasiorek for the first time (JA 18; 469-470, 649, 
879, 1050). Cohen signed an authorization card (JA 18; 165). Gasiorek 
had signed a card on April 11 which was previously mailed to the Union 
(JA 18; 246). The following week, on June 3, another meeting, attended 
by 10 salesmen, was held (JA 18; 401, 473, 595, 650, 831, 839, 901, 
945, 989, 1016, 1060, 1126). It was at this meeting that all the sales- 


men in attendance signed another authorization card (JA 18: 160, 161, 


8 In addition to the original five men who attended the first meeting, those in at- 
tendance were: Shea, Deutsch, and Goldman. 


162, 164, 166, 168, 170, 172, 174, 175).2 At the suggestion of one of 
the salesmen present, in order to rebut any statements that the Company 
might ask them to sign, each salesman signed a separate paper drawn up 

at the meeting agreeing “‘to affiliate with the Wine & Liquor Salesmen 
Local Union No. 195 affiliated with The Distillery, Rectifying, Wine and 
Allied Workers’ International Union of America, AFL-CIO” (JA 18; 308, 
405, 489-490, 655, 767, 833, 881, 979-980, 1018, 225). During ‘these 
various meetings with the salesmen, Canton advised them of the procedures 
that would be followed in an effort to secure recognition from the Com- 
pany. He explained that he would first “send a demand letter to the Com- 
pany requesting recognition,” and if a question was raised concerning the 
Union’s majority status, Canton said that he would be willing to submit 
the employees’ cards to a neutral third party. However, he went on to 


9 The card signed by all 10 salesmen at this meeting stated: 
[seal] DISTILLERY, RECTIFYING, WINE AND ALLIED 
WORKERS’ INTERNATIONAL UNION OF 
AMERICA AFL-CIO 


I hereby designate Local No. _, Distillery, Rectifying, Wine 
and Allied Workers’ International Union of America, AFL-CIO, or 
its representatives, as my sole collective bargaining agent, and au- 
thorize them to represent me in any and all proceedings involv- 
ing my right to designate a collective bargaining agent and also 
grant them the right to negotiate with my employer an agree- 
ment relating to wages, hours, and other conditions of employ- 
ment. 


Date Signature 
Print Name Print Home Address 


Print Employer’s Name Print Employer’s Address 


THE ABOVE INFORMATION IS CONFIDENTIAL AND AP- 
PLICANT’S EMPLOYMENT IS PROTECTED BY LEGISLATION 


10 


say that “if I didn’t hear within about four or five days, then we would 
fle a formal petition with the National Labor Relations Board” (JA 18; 
481. 595. 606, 653. 842. 880, 932-933. 1007, 1124-1125). 


On June 6, Canton sent the Company a letter advising it that the 
Union “represented a majority of the salesmen in your employ” who had 
designated the Union as their collective-bargaining agent. The Union re- 
quested a meeting to be held on or before June 12, for the purpose of 
negotiating a contract (JA 19; 151). Upon receiving the letter, the 
Company contacted its attorney (JA 1511-1513) but never replied to the 
Union’s request (JA 19; 1384-1385). On June 12, the Union filed a peti- 
tion for certification with the Regional Office of the Board and advised 
the employees, by letter, of its action.!° 


D. Employer interrogates and threatens 
employees concerning union activity 


On the following Friday and Saturday, June 16 and 17, many of the 
salesmen were scheduled to meet individually with the Company’s Vice Pres- 
ident, Mervyn Lentz. and its comptroller, Stanley Goldstein (JA 19; 1193- 
1194, 122%, 1532-1533), Lentz and Goldstein questioned some of the 
salesmen as to what they knew about the outside Union’s activities, whether 
they had received any letters, and their feelings about the Union (JA 19; 
281, 421, 770, 885, 1011). While some of the salesmen avoided revealing 
their knowledge of the Union (JA 19; 281), others simply told M. Lentz 
and Goldstein that they were opposed to the Union (JA 19; 771, 825, 885) 
or that they were satisfied with conditions and did not need anyone to 


represent them (JA 19; 771, 825, 1022). Furthermore, Goldstein and 


10 The Board docketed the Union’s petition on June 13, 1967, as Case No. 1-RC-9643. 
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Lentz told the salesmen that the Union would not help and asked several 
of the salesmen to stick with the Association, asserting that there was no 
need to bring an outside Union in and that they would be able to work 
their problems out together through the Association (JA 770, 844, 884, 
982). At the same time, Frank Smith was reminded of what the As 
sociation had done for the salesmen and the Company (JA 493). M. Lentz 
and Goldstein referred to the Company and Association as a close-knit and 
big, happy family which was flexible enough to operate in a way that in- 
come would grow (JA 658, 1020-1021) and that if the outside Union would 
come in it was possible that earnings would not grow or that the. Union 
would put a lid on earnings (JA 20; 658, 982). Aside from commenting 
that the outside Union would reduce the Company’s flexibility and earn 
ings, Lentz and Goldstein told at least one salesman that the Union would 
want more salesmen to be hired thereby causing the loss of part of the 
salesmen’s present territory (JA 20; 982); others were told by the manage- 


ment representatives that the Union could interfere with the present oper- 


ation of the pension plan or the loan features of the welfare plan and credit 
union (JA 281, 493, 583, 657). 


In the early part of the following week, Samuel Lentz called salesman 
Leahy into his office, where Lentz spoke to him about the Union’s organ- 
izational effort (JA 26; 887). Lentz stated that he would like to keep the 
Union out, and suggested the formation of a committee of three or four 
of the salesmen to assist management in running the Company (ibid.). 
Lentz also stated tht since his son, Mervyn Lentz, was expected to take 
over the Company, it would be a “slap in [his] face” if the men selected 
the Union (JA 26; 889). 
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E. Preelection activities of the Association 


On the afternoon of June 23, Leo Maynard, who had been a sales- 
man for the Company for many years, approached Association President 
Al Paul and advised Paul that Samuel Lentz had instructed him to have 
Paul call the Association’s attorney and arrange for a meeting (JA 22; 
660).1! Later that afternoon, Paul, who had not acted on the message 
from Maynard, was asked by Samuel Lentz whether he had made the 
phone call (ibid.). When Paul stated that he had been busy and the sales 
meeting scheduled for that afternoon was about to begin, S. Lentz sug- 
gested that Paul immediately call Attorney Adinolfi from a telephone in 
one of the Company’s offices (JA 660-661). Thereupon, Paul called 
Adinolfi and because of the sales meeting that day, set up a meeting for 
the salesmen for the following Friday morning (JA 660-661). Shortly 
thereafter, when Maynard inquired about the phone call, Paul informed 
him of the arrangements that had been made. . After the sales meeting 
began, Paul was called out by Mervyn Lentz, who advised him to call 
Adinolfi’s office again and arrange for the meeting for that evening. After 
doing as instructed, Paul advised the salesmen of the meeting to be held 
that evening. Although reluctant to attend a meeting at such a late time 
in the day, all the salesmen present at the sales meeting, including Sandler 
and Amoroso, attended the meeting conducted by Adinolfi’s associate, 
Kelly, at 5 p.m. (JA 662). 


At the meeting, Kelly informed the salesmen that the demand letter 
sent by the Union was probably a bluff instigated by one or two sales- 
men, and suggested that the salesmen vote on authorizing the Association 


to continue as their bargaining agent (JA 23; 431, 498, 503, 663, 845, 


11 There is no evidence of any annual meeting being held in 1967 up to that time 
(JA 22). 
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888, 985). Some of the salesmen did not wish to vote at that meeting, 
and one asked to see a copy of the Association’s contract with the Com- 
pany (ibid.). Kelly informed the salesmen that the contract was ‘being 
brought up to date and would be presented at a later date and told them 
that they would be advised of another meeting. Thereafter, Paul was no- 
tified by Adinolfi’s office that another meeting with the salesmen would 
be held on Friday, June 30, at 10 o’clock in the morning (JA 505-508). 
Paul then instructed the Company’s switchboard operator to notify the 


other salesmen (ibid. ). 


At the June 30 meeting, attended by 17 salesmen and Supervisors 
Amoroso and Sandler, a copy of the 1960 Association contract was made 
available for inspection by the salesmen. It was decided by a 16 to 3 
vote to continue with the Association as the bargaining representative (JA 
666, 1626). 


On July 5, counsel for the Association, the Company, and the Union 


at a hearing in Case No. 1-RC-9643, signed an agreement for a consent 
election? to be held on July 21, with both the Association and the Union 
appearing on the ballot (JA 152). A few days after this meeting at the 
Board’s Regional Office, the salesmen were told, either by the Company 
switchboard operator or by direct calls from Adinolfi, to go to Adinolfi’s 
office to sign papers authorizing the Association to act as their bargaining 


12 The appropriate unit agreed upon was: 


All wholesale salesmen employed by the employer at its 
facility in Hartford, Conn., excluding office clerical employees, 
warchousemen, deliverymen, professional employees, and super- ; 
visors as defined in the Act. (JA 152). 


The parties also agreed that Sandler and Amoroso were supervisors within the meaning 
of the Act and ineligible to vote in the election. As a result Sandler and Amoroso 
were thereafter excluded from the Association and Amoroso was replaced as vice 
president. 
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representative (JA 297-299). Between July 7 and July 19, 14 salesmen 
signed these authorizations (JA 227, 298-299, 203, 1000-1001, 204, 1047- 

1587-1589, 223, 1592-1593, 224, 
1594-1597). 


On July 17, 4 days prior to the scheduled election, Assocition Pres- 
ident Paul was instructed to tell the Company’s warehouse manager Geraci, 
to assemble the drivers at Adinolfi’s office. After making the arrangements 

’ with Geraci, Paul contacted Adinolfi and told him that the drivers would 
be there. Adinolfi informed Paul that it would not be necessary for him 
to attend the meeting (JA 24-25; 669-671). The next day, Paul was in- 
structed by Adinolfi to be at his office that evening. When he arrived, 
Geraci and the drivers were also present. Paul was given a contract cover- 
ing the drivers’ terms of employment to read and told by Adinolfi to sign 
it, which he did (JA 670).> Neither Paul nor the Association had any- 
thing else to do with the contract (JA 667). The salesmen were not 


covered by the agreement. 


F. The Company continues its pre- 
election campaign against the Union 


A few nights before the election, salesman Daniel Shea (who had at- 
tended the second Union meeting and signed a Union card) received a 
telephone call at his home from Goldstein and M. Lentz (on separate ex- 
tensions). Goldstein and Lentz told Shea that persons close to the Union 
had reported to the Company that Shea was leaning to the “outside union,” 


but that they wished the salesmen to continue with the Association (JA 26- 


13 The contract (actually two contracts, one for drivers and one for warchousemen) 
ran for a term of 3 years from July 20, 1967, to July 20, 1970 (JA 257-263). 


15 


27; 284-285). Shea asked who the informants against him were and said 


that in order to avoid subsequent accusations with respect to the: way he 


voted he would rather not vote. Goldstein and Lentz replied that they 


wanted him to vote (JA 27; 285). 


On the morning before the election, Mervyn Lentz spoke to:a group 
of the salesmen, again reminding them of how the Company had progressed 
and how the business had grown since it had been taken over by Samuel 
Lentz. Furthermore, he stated that if the salesmen allowed the outside 
Union to come in and run the Company they would be showing a “lack 
of confidence in management” (JA 25; 892). Mervyn Lentz also told the 
salesmen that if the Union came in, the only thing they would be able to 
do would be to strike, since the Company did not have to go along with 
or sign any contract (ibid). Lentz concluded by stating that “we [the 
salesmen] have our own Association that we can work through, and we 
don’t need any outsiders” (JA 25; 993). 


Also on the day before the election when Shea called in his orders, 
the switchboard operator informed him that Samuel Lentz wanted to talk 
to him. Lentz told Shea that he understood Shea was on the fence, which 
Shea denied, and stated that he wanted him “to vote number one ballot” 
(JA 27; 286).¥ 


On the same day, Samuel Lentz interviewed several of the other sales- 
men in the Company’s offices. Thus, on the night before the election 
Lentz stopped Frank Smith as he was leaving the offices. Lentz ques- 
tioned Smith as to his attitude with respect to the election. Smith an- 
swered that he had signed for the Association. Lentz then asked him if 


14 Paragraph 9 of the Consent Agreement in 1-RC-9643 provided that the’ Association 
was to have the first position on the ballot (JA 152). Shea apparently understood this 
(JA 286). 


16 


he would call other salesmen and ask them to vote for the Association. 
Smith declined to do so. stating that the others would resent it (JA 27; 
$12), Al Paul was called into Samuel Lentz’ office where Lentz said that 
they should continue as “one big family.” and that if the outside Union 
came in they would be unable to continue certain things (e.g., credit union, 
loans), as they were presently operated. Lentz also told Paul that since the 
Company now had a contract with the truckdrivers, they could do without 
the salesmen if necessary and take orders over the telephone instead (JA 27; 
671). Lentz concluded by saying that he had “Never lost a fight in his life 


and wasn’t about to lose one” (ibid.). 


In 2 private conversation with William McEnroe, one of the older sales- 
men, Samuel Lentz explained that he did not want his son (who would 
eventually take over the Company) to be “choked or affiliated” with the 


Union. ' Lentz asked McEnroe to talk to some of the younger men to “see 
if we couldn’t keep what we had and keep the Distillery Union out” (JA 28; 
986). Lentz told McEnroe that he had just spent $10,000 to have certain 


legislation passed to assist the liquor industry and therefore he did not have 
enough funds to do other things. Lentz further stated that if the Company 
had the money to work with, it could have avoided its present trouble by 
using the money to keep the Union out (ibid.). Similarly, Anthony Kowal- 
czyk, another salesman, was also called into Samuel Lentz’ office and also 
told that Lentz did not want a “voke” attached to his son (JA 28; 848) and 
that it had cost a lot of money to keep things going the way they should be 
going (ibid.). After telling salesman Joseph Leahy about the money spent 
on the legislation, Samuel Lentz informed him that the drivers had signed 
a new contract, that the drivers would deliver to customers even if the 
salesmen went on strike and that the Company could take orders over the 
telephone (JA 28; 891). During the conversation Lentz also stated that 
the Company “wanted to keep the Association and keep the setup as it 
had been” (JA 28; 943). 
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G. The election and subsequent events 


The election was held, pursuant to the consent agreement, on July 
21 with all 19 eligible salesmen casting ballots; 10 ballots were cast for 
the Association and 9 for the Union (JA 28; 672, 896).5 Immediately 
following the election, Mervyn Lentz again addressed the salesmen as a 
group. Because he believed that the closeness of the vote indicated some 
dissension among the men, he suggested that they form a bargaining com- 
mittee to work closely with the Company in ironing out their problems. 
A meeting to work on a new contract was set up for the following Friday 
(JA 28; 896). However, on Monday, July 24, the salesmen were ‘informed 
that there would be a meeting that night at Attorney Adinolfi’s office (JA 
28; 776-777). Upon leaving the Company’s office that evening, salesman 
Alfred Cohen was approached by Samuel Lentz. Lentz requested that, if 
possible, Cohen should nominate “Sonny Sposito and Leo Maynard for the 
bargaining committee” (ibid.). 


At the meeting, Adinolfi explained that it was necessary to call the 
meeting on such short notice because Samuel Lentz wanted the contract 
signed before the vacation period which was to begin the first week in 
August (JA 29; 516, 672-677, 778, 898-899, 1234, 1238, 1558). The sales- 
men then elected a bargaining committee consisting of Al Paul, Leo May- 
nard, Sonny Sposito, Frank Smith, and Norman Goldman. The committee 


15 On July 27, the Union filed timely objections to the conduct affecting the results 
of the election (JA 153-159). The Union also filed a charge against the employer al- 
leging violations of Section 8(a\(2) and 8(aX5) of the Act (JA 134). On September 
26, the Regional Director issued a Report On Objections and concluded that since the 
issues raised in the Objections were identical to those raised in the unfair labor practice 
proceedings, both proceedings be consolidated; on October 5, an order was issued con- 
solidating the two cases (JA 135-144). 


16 Although Sposito and Maynard were later named to the bargaining committee, 
Cohen did not nominate them. 
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compiled 2 list of 14 grievances from the salesmen, upon which the negoti- 
ations with the Company were to be based (JA 28; 535, 590). 

On Thursday. July 27. the bargaining committee met with the Com- 
pany’s representatives 17 at the Palma Restuarant. At the meeting, the sales- 
men’s bargaining committee informed the Company of the 14 grievances 
that had been compiled. After a discussion about the grievances, the meet- 


ing was adjourned without any commitments being made (JA 29; 521). 


The following morning, the Company presented the salesmen with a 
completed contract, which did not contain all the points raised the previous 
evening. The salesmen discussed the Company’s proposed contract but 
would not approve it (JA 29, 521, 677). Throughout the day, the com- 
mittee negotiated with the Company, periodically reporting to and receiving 
advice from the salesmen who were assembled in another room (JA 29; 
523). At the end of the day, the Company and Association reached agree- 
ment on 2 3-year contract which provided that the Company would pay 
the salesmen $100 vacation pay, and in the first year of the contract, one- 
half ofthe salesmen’s Blue Cross and Connecticut Medical Service (CMS) 
premiums. In subsequent years the Company would pay all of the pre- 
miums (JA 29; 523, 1076). 


At a meeting of the salesmen in Adinolfi’s office on the following 
Monday, Paul signed the contract on behalf of the Association (JA 29; 
680, 898-899). Just before the vacation period was to begin, Mervyn 
Lentz announced that the Company could not sign the contract because 


of litigation before the Board. Nevertheless, Lentz assured the salesmen 


17 Appearing at the meeting for the Company were Samuel Lentz, Mervyn Lentz, 
Goldstein, Office Manager Mandell, Sandler and Milton Rubin, who it was explained 
might be connected with the Company in the future (JA 29, 519). 
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that the Company would live up to the terms of the contract (JA 29). 
Thereafter, the salesmen received the vacation and insurance benefits 
(JA 29; 309, 421-422, 780-781, 901-903, 945, 989-990, 1567, 1572). 


On October 13, the Association met and voted to suspend collec- 
tion of dues and election of officers pending the resolution of the Board 
proceedings (JA 29; 192). 


ll. THE BOARD’S CONCLUSION AND ORDER 


On the basis of the foregoing facts, the Board found that the Com- 
pany violated Section 8(a)(2) and (1) of the Act by a course of conduct 
which included, among other conduct, individually interrogating its sales- 
men concerning their interest in the Union, while impressing upon them 
its favor of their continued representation by the Association; coercively 
expressing its antagonism to the Union; instigating and directing the 
holding of meetings by its salesmen for the purpose of securing their 
authorization of further representation by the Association; and executing 
a contract, not negotiated by the Association’s officers or bargaining 
representatives, providing substantial benefits for the drivers and ware- 
housemen, for the purpose of further demonstrating its beneficence to- 
ward employees represented by the Association. The Board also found 
that the Company violated the same sections of the Act by the con- 
tinued membership in the Association of two supervisors, One as vice 
president. The Board also found that the Company violated Section 
8(a)(5) and (1) of the Act by refusing to bargain with the Union, which 
had been designated as bargaining representative by all the unit employees 
(JA 3-7, 11-43).'8 


18 The Board did not make a finding that the Company had dominated the Associ- 
ation. 
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The Board’s order requires the Company to cease and desist from the 


unfair labor practices found and from in any other manner interfering 


with. restraining. or coercing its employees in the exercise of their Section 


7 rights. Affirmatively. the Company is directed to withdraw and with- 
hold recognition from the Association until it has been recertified as the 
employees’ bargaining representative following a Board-conducted election. 
Additionally, the Board’s order directs the Company to recognize and bar- 
gain collectively, upon request, with the Union, and to post appropriate 
notices (JA 7-8, 44-46). 


19 Before the Board the Company contended that the Regional Director had impro- 
perly consolidated the representation case and the unfair labor practice case. This con- 
tention is clearly without merit. As the Fourth Circuit noted in dismissing a similar 
argument, “We have no hesitation in upholding the Board’s action in consolidating the 
two cases here — the complaint case and the representation case. This is a customary 
and proper procedure that saves time and money. Nor was any of the respondent's 
substantive rights thereby prejudiced.” N_L.R.B. v. Dixie Shirt Co., 176 F.2d 969,970 
(C.A. 4, 1949).. Accord: Inland Empire District Council, Lumber & Sawmill Workers 
Union, Lewiston, Idaho v. Millis, 325 U.S. 697, 700, rehearing denied, 326 U.S. 803 
(1945); N.L.R.B. v. Minnesota Mining and Manufacturing Co., 179 F.2d 323, 325 (C.A. 
8, 1950); NLRB. v. American Laundry Machinery Co., 152 F.2d 400, 401 (C.A. 2, 
1945). See N.L.R.B. Rules and Regulations, Series 8, as amended, Section 102.33. In 
the instant case, the Regional Director properly consolidated the hearing on the objec- 
tions to the election with the hearing on the unfair labor practice charges. The con- 
solidated complaint provided for severance (JA 135-144) and when the Trial Examiner 
issued his Decision he severed the representation proceeding and remanded it to the 
Regional Director for further action (JA 46). 
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ARGUMENT 


THE BOARD PROPERLY FOUND THAT THE COMPANY UN- 
LAWFULLY ASSISTED AND INTERFERED WITH, BUT DID 
NOT DOMINATE, THE ASSOCIATION, IN VIOLATION OF SEC- 
TION 8(a(2) AND (1) OF THE ACT 


A. Substantial evidence on the whole record supports 
the Board’s conclusion that the Company’s con- 
duct was violative of the Act 
Section 8(a)(2) of the Act invokes a “clear legislative policy to free 
the collective-bargaining process from all taint of an employer's compulsion, 
domination, or interference. The existence of that interference must be 
determined by careful scrutiny of all the factors, often subtle, which re 


strain the employees’ choice and for which the employer may fairly be 


said to be responsible.” International Ass’n of Machinists, Lodge 35 vr, 
N.L.R.B., 311 U.S. 72, 80 (1940). 5 


The facts summarized supra, clearly show that the Company assisted 
and interfered with the administration of the Association, throughout its 
existence. Thus, in 1952, Company Supervisors Edward Horowitz: and 
Morris Tarre™ assisted in the initial formation of the Associaton. Horo- 
witz became a member of the Association’s first bargaining committee and 
was elected Treasurer. Tarre later became the Association Treasurer. The 
facts also reveal that in 1964, the Company gave substantial financial sup- 
port to the fledgling Association (TXD 6; Tr. 701-708). Against this back- 
ground, the Company, during the period covered by the complaint, con- 
tinued to interfere with the affairs of the Association and to assist it. The 


20 Throughout the proceedings the Company contended that, at all times in question, 
these two men, in addition to Frank Amoroso and Bernard Sandler, were salesmen and 
not supervisors. The Board concluded that they were supervisors within the Act (JA 
32), see discussion, infra. 


continued membership in the Association of two supervisors, Frank Amoroso 


and Bernard Sandler, clearly demonstrated that the Association was favored 


by the Company. It is well settled that “participation in union affairs by 


supervisors amounts to interference and thus violates Section 8(a)(2) of 
the Act.” Local 636, Plumbing and Pipefitting Industry v. N.L.R.B., 109 
App. D.C. 24, 284 F.2d 354, 361 (1961); Mon River Towing, Inc. v. 
NLRB. 421 F.2d 1 (C.A. 3, 1970); N.L.R.B. v. Employing Bricklayers 
Ass’n, 292 F.2d 627, 629 (C.A. 3, 1961); N.L.R.B. v. Colder Co., 416 F.2d 
750 (C.A. 7, 1969). The Company’s interference is further shown by the 
fact that after the parties agreed that Sandler should no longer be a mem- 
ber of the Association, he appeared at the negotiation session with manage 
ment representatives (JA 1562). Cf. Powers Regulator Co. v. N.L.R.B., 
355 F.2d 506, 508 (C.A. 7, 1966) (“an employer may not sit on both sides 
of the bargaining table”). 


The Company also interfered with the Association’s affairs when, im- 
mediately after receiving the Union’s demand for recognition, it attempted 
to use the Association to defeat the Union’s organizational efforts. The 
Trial Examiner concluded that the Association’s hastily called meeting late 
in the afternoon of June 23 was held at the direction of the Company. 
The Company’s repeated requests that Association President Paul call the 
Association’s attorney and its asserted willingness to assist by concluding 
the sales meeting early supports the Board’s conclusion that the Company 
was unlawfully involved in Association activities. The Company also as- 
sisted the Association by procuring Paul’s signature on the Association’s 
behalf to a contract which provided substantial benefits for the drivers 
and warehousemen. Significantly, there is no evidence that the Associ- 
ation requested such a contract nor is there evidence that the Association 
participated in negotiating it. The record only reveals that the Company 


told Paul to have Geraci and the drivers report to Adinolfi’s office and 


23 


called him in to sign the contract. Furthermore, the record clearly re- 
veals that the Company’s purpose in entering into this contract was to 
coerce the salesmen in their choice of bargaining representative (JA 34). 
This coercion is made more clear when on the day before the election, 
Samuel Lentz indicated to several salesmen that he had arranged his af- 
fairs with the drivers so that the Company could do without the salesmen 
altogether (ibid.). Prior to the election the Company conveyed its mes- 
sage to employees that those who adhered to the Association could expect 
to benefit from the Company’s favor but those who opposed the Com- 
pany’s desires could expect only adverse results.2!_ Then, too, Samuel 
Lentz’ statement that he ‘never lost a fight in his life and wasn’t about 
to lose this one” (JA 35; 671) and that he was determined to keep the 
Union out (jibid.) also violated the Act. As the Supreme Court has noted, 
the “[s]light suggestion as to the employer’s choice between unions may 
have a telling effect among men who know the consequences of incurring 
the employer’s strong displeasure.” International Association of Machinists, 
Lodge 35 v. N.L.R.B., supra, 311 U.S. at 78. The expression of preference 
for one union is sufficient to deny employees the “complete and unfet- 
tered freedom of choice” contemplated by the Act, and is accordingly un- 
lawful under Section 8(a)(2) and (1) of the Act. N.L.R.B. v. Link-Belt 
Co., supra, 311 U.S. at 588. See also, Truck Drivers & Helpers, Local 
Union 568 v. N.L.R.B.. 126 App. D.C. 360, 363,379 F.2d 137, 140 (1967); 
N.L.R.B. v. Sellers, 346 F.2d 625, 630-631 (C.A. 9. 1965); Revere Copper 
and Brass, Inc. v. N.L.R.B., 324 F.2d 132, 136 (C.A. 7, 1963). 


21 The Company aptly emphasized “that the source of benefits now conferred is also 

the source from which future benefits must flow and which may dry up if not obliged.” 
N.L.R.B. v. Exchange Parts Co., 375 U.S. 405, 409 (1964). Accord: N.L.R.B. v. Tide- 
lands Marine Service, Inc., 339 F.2d 291, 292-293 (C.A. 5, 1964). 
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Similarly, the Company's conduct following the election interfered 
with the affairs of the Association. Thus, shortly after the election, the 
Company suggested and encouraged immediate collective bargaining for the 
salesmen. Furthermore, the Company attempted to interfere with the 


selection of the Association’s bargaining committee when it suggested to 


salesman Cohen that he nominate Leo Maynard and Sonny Sposito to the 


committee. The negotiations which followed demonstrated the Company’s 
continued support and assistance to the Association. Within one week of 
the election the Company agreed to substantial additional benefits for the 
salesmen. Although the Company refused to sign an agreement, having 
been advised such action would be illegal, it nevertheless put into effect the 
benefits that had been agreed upon.” This action obviously reaffirmed 
the favored position of the Association. 


The Board also properly found that the Company rendered support 
to the Association by its statements of preference for the Association, 
urging its employees to vote for and maintain allegiance to the Association, 
disparaging the Union and soliciting employees to persuade other employees 


to adhere to the Association. Thus, in the interviews of various salesmen 


22 tt is settled that an employer violates Section 8(aX(2) and (1) of the Act by negoti- 
ating and entering into a contract with an incumbent union following the commission of 
unlawful acts designed to maintain that union’s majority status and at a time when ob- 
jections to a representation election which had been filed by a rival union were still un- 
resolved. N.L.R.B. v. National Container Corp., 211 F.2d 525, 536 (C.A. 2, 1954). 
Where the Company, as in the instant case, refuses to execute a contract but puts into 
effect the benefits before objections have been resolved, the Act is nonetheless violated. 
In such a case the Company emphasized its preference for one of the unions by en- 
hancing its prestige and power. See St. Louis Independent Packing Co. v. N.L.R.B., 
291 F.2d 700 (C.A. 7, 1961); N.L.RB. v. Vapor Blast Mfg. Co., 287 F.2d 042, 404- 
405 (C.A. 7, 1961), cert. denied, 368 US. 823; N.L.R.B. v. Pallette Stone Corp., 283 
F.2d 641 (C.A. 2, 1960); N.L.R.B. v. Summers Fertilizer Co., 251 F.2d 514, 518-519 
(C.A. 1, 1958); NLRB. v. Clark Phonograph Record Co., 176 F.2d 341 (C.A. 3, 1949). 
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following the Union’s demand for recognition, Stanley Goldstein and Mervyn 
Lentz inquired as to the salesmen’s Union sympathy and asked them to stick 
with the Association, asserting that there was no need to bring an outside 
Union in. The Company continually emphasized the flexibility of the pre- 
sent operations and that it would not be able to continue to operate in 
that manner if the outside Union succeeded (JA 30). Several employees 
were threatened with a possibility of loss of part of their sales territory, 
discontinuation of the present pension plan and loan features of the wel- 
fare plan and with a “lid on earnings” if the outside Union were allowed 
to come in. Similar statements made by Mervyn Lentz to a group of sales- 
men the day before the election demonstrated to them where the Company 
stood with regard to the Association. Mervyn asserted that it would show 
a “lack of confidence in management” if the salesmen allowed the out- 
siders to come in and run the Company. He further stated that even 
though the men may want the Union to represent them, the Company did 
not have to go along with any contract and all the employees could do 
was strike (JA 25). Likewise, on the day before the election, Samuel Lentz 
interviewed a number of salesmen stressing that they were “one big family,” 
that he wanted them to keep and vote for the Association, that he did not 
wish to have the Company to be “choked or affiliated” with the Union, 
that the Union would be a “yoke” and that he had ‘never lost a fight in 
his life and wasn’t about to lose this one” (JA 27-28). It is well settled 
that such conduct, which is established by credited evidence, is violative of 
Section 8(a)(2) and (1) of the Act, since such conduct clearly interferes with 


the employees’ right to freely select or reject a bargaining representative. 


23 Threat of loss of job or other reprisals: 
H, J. Heinz Co. v. N.L.R.B., 311 U.S. 514, 518 (1941); LAM. v. 
N.L.R.B., supra; Filtron Co., Inc., 134 NLRB 1691 (1961), enfd., 
309 F.2d 184 (C.A. 2, 1962); Bausch & Lomb Optical Co. v. 


(cont’d) 
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B. The Company’s contentions 


Before the Board. the Company sought to defend its conduct with 
respect to the Association by relying on the First Amendment and on Sec- 
tion 8(c) of the Act which provides that: 


The expressing of any views, arguments, or opinions, 
or the dissemination thereof, whether written, printed, 
_ . Shall not constitute or be evidence of an unfair 
labor practice... . if such expression contains no 
threat of reprisal or force or promise of benefit. 


However, as the Supreme Court has observed “‘the remedial function of 
&(c) is to protect noncoercive speech . . . in furtherance of a lawful ob- 
ject. [It does not extend] its protection to speech in furtherance of un- 
fair labor practices.” International Brotherhood of Electrical Workers v. 
N.LR.B., 341 U.S. 694, 704 (1951). Such statements are to be con- 
sidered, along with the Company’s other conduct, in determining whether 
the Company’s conduct as a whole amounted to a violation of the Act. 


(Footnote 23 continued) 


N.LRB., 217 F.2d 575 (CA. 2, 1954); NLRB. v. LE. Farrell 
Co., Inc., 360 F.2d 205 (C.A. 2, 1966). 


Influence or coercion in choice of representative: 


N.LRB. vy. GQement Bros. Co.. Inc.. 407 F.2d 1027 (C.A. 5, 
1969); N.L.R.B. v. Park Edge Sheridan Meats, Inc., 323 F.2d 956, 
958-959 (C.A. 2, 1963); Consolidated Edison Co. of N.Y. v. 
N.L.R.B., 95 F.2d 390, 395-396 (C.A. 2, 1938); Revere Copper 
& Brass, Inc. v. N.L.R.B., 324 F.2d 132, 136 (C.A. 7, 1963). 


Solicitation to join favored union: 


H. J. Heinz Co. v. N.L.R.B., supra; N.L.R.B. v. Link-Belt Co., 
311 US. 584, 588 (1941); LAM v. N.L.R.B., 311 US. 72, 76- 
77 (1940); N.L.R.B. v. Revere Metal Art Co., 280 F.2d 96, 100 
(C.A. 2, 1960), cert. denied, 364 U.S. 894; N.L.R.B. v. Fotochrome, 
Inc., 343 F.2d 631 (C.A. 2, 1965), cert. denied, 382 U.S. 833. 


27 


N.L.R.B. v. Kropp Forge Co., 178 F.2d 822, 828-829 (C.A. 7, 1949), cert. 
denied, 340 U.S. 810; Irving Air Chute Co., Inc. v. N.L.R.B., 350 F.2d 
176, 180 (C.A. 2, 1965). As shown above, the statements by Goldstein, 
Mervyn and Samuel Lentz, in the instant case, interfered with the sales- 
men’s free choice of bargaining representative and assisted the Association. 
The statements formed a general pattern and course of unlawful conduct. 
See N.L.R.B. v. Beatrice Food Co., 183 F.2d 726 (C.A. 10, 1950). 


The Company denies accountability for participation of Bernard Sand- 


ler and Frank Amoroso in the Association on the ground that they are not 


supervisors and that their conduct, therefore, cannot be attributed to the 
Company. We show below, however, that the Board’s contrary determination 
is amply supported by the record evidence. The term supervisor is defined 
in Section 2(11) of the Act as: 


. . any individual having authority, in the interest of 
the employer, to hire, transfer, suspend, lay off, recall. 
promote, discharge, assign, reward, or discipline other 
employees, or responsibly to direct them, or to adjust 
their grievances, or effectively to recommend such action, 
if in connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature. 
but requires the use of independent judgment. 


The interpretation of this statutory term calls into play the Board’s 
“special function of applying the general provisions of the Act to the com- 
plexities of industrial life.” N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221, 
236 (1963). For in this area, there exist gradations of authority “so in- 
finite and subtle that of necessity a large measure of informed discretion 
is involved in the exercise by the Board of its primary function to deter- 
mine those who as a practical matter fall within the statutory definition 
of a ‘supervisor. N.L.R.B. ¥. Swift & Co., 292 F.2d 561, 563 (C.A. 1, 
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1961), quoted with approval in M.E£.B.A., et al. vy, Interlake S.S. Co., 370 
US. 173. 179 n. 5 (1962). Accordingly, * .. . the Board’s determination 
is to be accepted if it has ‘warrant in the record’ and a reasonable basis 
in law.” N.LR.B. v. Hearst Publications, 322 U.S. 111, 131 (1944). See 
N.LR.B. ¥. United Insurance Co., 390 U.S. 254; N.L.R.B. v. Big Ben 
Department Stores, Inc., 396 F.2d 78, 82 (C.A. 2, 1968). 


Moreover, as the cases make clear, Section 2(11) is to be read in the 
disjunctive, and possession of any one of the enumerated powers is suf- 
ficient to establish supervisory status. N.L.R.B. v. Elliott-Williams Co., 

345 F.2d 460, 463 (C.A. 7, 1965); Warner Co. v. N.L.R.B., 365 F.2d 435, 
437 (C.A. 3, 1966); N.L.RB. v. Quincy Steel Casting Co., 200 F.2d 293, 
295 (C.A. 1, 1952); Ohio Power Co. v. N.L.R.B., 176 F.2d 385 (C.A. 6, 
1949), cert. denied, 338 U.S. 899. 


In the instant case, it is apparent that Sandler and Amoroso, as well 
as their admitted predecessors, Horowitz and Tarre, were held out by the 
Company and considered by the other salesmen as supervisors. Further- 
more, the record reveals that, while ultimate authority rested with the 
Lentzes, Sandler and Amoroso had considerable authority and discretion 
with respect to the day-to-day operations of the Company’s business. 


Sandler and Amoroso normally worked in the field, visiting customers and 


investigating their complaints for the Company (JA 30). Sandler ac- 

companied liquor salesmen into the field, discussed problems with them, 
and offered assistance in areas where he independently decided that they 
required help (JA 30; Tr. 2854, 2549).4 Amoroso performed the same 


24 Horowitz, the Sales Supervisor before Sandler, also checked on the performance 
of liquor salesmen. He would make recommendations to the individual salesmen who 
were not meeting their quotas. Horowitz also reported his findings as to salesmen’s 
performance to Mervyn Lentz (JA 327-328, 357-359). 
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duties with respect to wine salesmen (JA 1705). On one occasion, when the 
Company wished to check on the conduct of one of its employees, both 
Amoroso and Sandler were asked to investigate (JA 31; 1624-1625, Tr. 2870- 
2871, 1659, 1695). Both recommended that the salesman involved be discharged 
(bid.). After Mervyn Lentz interviewed that salesman he was, in fact, dis- 
charged. 


Sandler and Amoroso also participated in interviewing and recommend- 
ing applicants for employment. Sandler made a recommendation with re- 
spect to the hiring of salesman Rueben Deutsch, who was subsequently 
hired after Mervyn Lentz interviewed him (JA 31; 1624). Similarly, Amo- 
roso interviewed and made a recommendation concerning wine salesrnan 
Laurence Sameloff before he was hired (JA 1647, 1729).% Furthermore, 
Sandler helped to establish the monthly quotas for each product and as- 
sign them to individual salesmen (JA 1471, 1606). Subsequently, he would 
review the salesmen’s actual sales (JA 1608). After Sandler set up the 
quotas, Mervyn Lentz would review them (JA 1471). 


Also indicative that Sandler and Amoroso were not merely salesmen, 
as the Company contends, was the fact that they were held out as Sales 
Supervisor and Wine Sales Manager, respectively. In 1955, Sandler was 


hired as Sales Manager with respect to liquor sales: and he was so intro- 


duced to the salesmen and in industry publications (JA 30: 1603, 177-178) % 


25 The record also reveals that Horowitz interviewed applicants for employ ment when 
he was the Company's Sales Supervisor (JA 31;). 


26 The circumstances of Sandler's employment by the Company also indicates that he 
was considered to be more than just a salesman. Before coming to the Company, Sandler 
was Connecticut State Manager for Schenley, supervising other men (JA 30; 1599-1602). 
When hired, Sandler was given a 2-year written contract providing a fixed salary (ibid.) 
The other salesmen did not have written contracts and were paid commissions (JA 30). 
Similarly, Amoroso was hired from outside the organization (JA 1478), and he was ssa 
a fixed salary (JA 31). 


Amoroso was supplied by the Company with business cards which identi- 
fied him as Wine Consultant and Wine Sales Manager (JA 30; 1705). Both 
Sandler and Amoroso had private desks and filing cabinets in the sales- 
room (JA 1430, 1432, 1605-1606); the other salesmen performed their 
work at tables shared by two salesmen. Furthermore, Sandler was as- 


sisted by an administrative assistant who had a desk nearby (JA 30; 1640). 


Thus. the record clearly reveals that although the final decision on 
the operation of the business rested with the Lentzes, they would consult 
with Sales Managers Sandler and Amoroso with respect to the salesmen 
and the operations of the business and relied upon their managers’ advice 
(JA 32). In light of this evidence, we submit the Board properly con- 
cluded that Sandler and Amoroso were “supervisors” within the meaning 
of Section 2(11) of the Act and, accordingly, that the Company may not 
escape responsibility for their activities. N.L.R.B. v. Big Ben Department 


Stores, Inc., supra. 


C. The Union’s contentions 


The Union, in Case No. 23,731, challenges the Board’s order insofar 
as the Board did not find that the Company dominated the Association 
and accordingly did not direct the disestablishment of the Association. 
The Union contends that the Board misapplied the provision of Section 
10(b) of the Act by its failure to give adequate weight to the findings 
made relating to events antedating the statutory period.2” We submit that 


the Union’s contentions are wholly without merit. 


27 The Union also contends that the Board improperly failed to give any weight to 
the fact that the Company retained for its own legal services, a firm of which the 
(cont'd) 
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Section 10(b) of the Act provides: “That no complaint shall ‘issue 
based upon any unfair labor practice occurring more than six months prior 
to the filing of the charge with the Board.” The Supreme Court has con- 
strued Section 10(b) of the Act in Local Lodge 1424, IAM ¥. N.L.R.B. 
(Bryan Mfg. Co.), 362 U.S. 411 (1960). The Supreme Court held ' that 
“where occurrences within the six month limitation period in and of them- 
selves may constitute, as a substantive matter, unfair labor practices . . . 
earlier events may be utilized to shed light on the true nature of matters 


occurring within the limitations period . . .” id, at 416. 


In the instant case, the Trial Examiner found that the Company had 


assisted in the formation of the Association, took an active part in the 
administration of the Association, and on occasion sat on both sides of 
the bargaining table (JA 32-33). He also found that the participation in 
the Association of Supervisors Horowitz and Tarre accounted for the sales- 
men’s established habit of paying dues to the Association each year with- 
out receiving any benefit. The Company further assisted the Association 
with a substantial amount of financial help. However. the Trial Examiner 
correctly pointed out that these events occurred prior to January 1967 
and therefore any finding that they constituted unfair labor practices was 
time-barred. The Trial Examiner did, however, correctly receive this evi- 
dence and rely upon it as background for whatever light it might! shed on 
the events occurring within the 10(b) period. Local Lodge 1424,: IAM y¥. 
N.L.R.B. (Bryan Mfg. Co.), supra, Within the 10(b) period, the Trial 


(Footnote 27 continued) 


Association’s attorney was a member. However, the Trial Examiner’s opinion clearly 
reflects that he did consider the Union's argument that the Company’s employment 
of Schatz & Schatz as its attorneys in 1966 indicated control of the Association be- 
cause that firm had been counsel to the Association since its inception. The Trial 
Examiner found that argument to be unpersuasive (JA 37). 
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Examiner found, the Company continued to interfere with and assist the 
Association by the continued membership of supervisors, by the use of the 
Association as an instrument to defeat the Union, and by demonstrating 
an obvious preference for the continued existence of the Association both 
before and after the election. Based on the conduct within the statutory 
period, and light shed by the events occurring prior to January 1967, the 
Board found that the Company interfered with and assisted the Association 
in violation of Section 8(a)(1) and (2) of the Act (JA 4, 36-37). It has 
consistently been held that an employer's support of an outside labor or- 
ganization, even absent domination, constitutes unlawful interference with 
employees’ freedom of choice within the meaning of Section 8(a)(2). See 
NLRB. v. Link-Belt Co., 311 U-S. 584, 597-600 (1941); International 
Union of United Brewery, etc. Workers of America, AFL-CIO v. N.L.R.B., 
111 App. D.C. 383, 298 F.2d 297 (1961), cert. denied, sub nom., Gulf 
Bottlers v. N.L.R.B., 369 U.S. 843 (1962). Contrary to the Union’s con- 
tention, we submit that the Board properly concluded that the evidence 
within the Section 10(b) period established Company interference and as- 
sistance to the Association and did not establish Company domination of 
the Association. 


The Union’s reliance on N.L.R.B. v. Lundy Mfg. Corp., 316 F.2d 921 
(C.A. 2, 1963), cert. denied, 375 U.S. 895, is misplaced. In the Lundy 
case, the Court held only, that in fashioning remedies it was proper for 
the Board to consider not only conduct occurring within the 10(b) limit- 
ation period but also conduct prior to that period as background evidence 
for the purpose of enabling the Board to determine what measures are 


necessary to expunge the effects of the unfair labor practice. It is well 


settled, however, that “the relation of remedy to policy is peculiarly a 


matter of administrative competence” (Phelps Dodge Corp. v. N.L.R.B., 
313 U.S. 177, 194 (1941)) and the Board, accordingly, is allowed a wide 


33 


discretion in choosing and formulating an appropriate remedy. N.L.R.B. ¥. 
Seven-Up Bottling Co., 344 U.S. 344, 346 (1953); Int'l Brotherhood of 
Operative Potters v. N.L.R.B.. 116 App. D.C. 35, 38-39, 320 F.2d 757, 
760-761 (1963). It is for these reasons that the Board may for remedial 
purposes look to events earlier than the 10(b) period to determine an ap- 
propriate remedy. Nothing in the Lundy opinion suggests, as contended 
by the Union, that the Board may also use conduct outside of the 10(b) 
limitation period to establish the existence or nature of the unfair’ labor 
practice itself. Such a use of evidence antedating the 10(b) period would 


be inconsistent with the Supreme Court’s holding in Bryan Mfg., supra. 


In support of its contention that the Board may consider pre-10(b) 


period conduct in determining whether a labor organization has been do- 
minated within the limitation period, the Union cites the recent Board de- 
cision in San Leandro Imports, 173 NLRB No. 98 (1968). However, in 
that case the Board specifically held that no violation could be found with 
regard to the formation of the union because such conduct occurred before 
the 10(b) period. As in the instant case, the Board used the events occur- 
ring outside of the 10(b) period to shed light on the significance of conduct 
within the limitation period. In San Leandro, the evidence within the 10(b) 
period revealed that the Company, by the active participation of a supervisor 
as the union’s president, dominated the union. In the instant case, there 
is an absence of evidence within the limitation period to establish Company 
domination of the Association. 
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SUBSTANTLAL EVIDENCE ON THE WHOLE RECORD SUP- 
PORTS THE BOARD'S CONCLUSION THAT THE COMPANY 
VIOLATED SECTION 8(2X5) AND (1) OF THE ACT BY RE- 
FUSING TO BARGAIN WITH THE MAJORITY REPRESEN- 
TATIVE OF ITS EMPLOYEES IN AN APPROPRIATE UNIT; 
A BARGAINING ORDER IS AN APPROPRIATE REMEDY 


The Boerd concluded here that after a majority of salesmen signed 
yalié Union authorization cards, the Company violated Section 8(a)(5) and 
(1) of the Act by refusing to bargain with the Union. The Board noted 
that the “unlawful demonstration of its favoritism to the Association, cou- 
pled with its dire prediction of adverse consequences which might be ex- 
pected if the Union should be selected and attempt to bargain . . . was 
such as to prevent the possibility of a fair election” (JA 6-7). Under 
these circumstances, we submit the Board properly concluded that the Com- 


pany violated the Act and that a bargaining order was an appropriate remedy. 


The relevant legal principles in situations such as those presented by 
the instant case have recently been stated by the Supreme Court in N.L.R.B. 
v. Gissel Packing Co., 395 U.S. 575, 613-615 (1969). There the Court af- 
firmed generally the use of authorization cards as a basis for establishing 
4 union’s majority status and the Board’s power to issue a bargaining order 
based upon such showing where the employer’s unfair labor practices had 


a tendency to undermine the union’s majority status and impede the statu- 
tory election process. 


28 Even prior to Gissel, the Courts of Appeals, including this Court, had affirmed 
the Board’s use of the bargaining order remedy, even in the absence of a Section 8(a) 
(5) violation, where the employer's unfair labor practices destroyed the union’s ma- 
jority, and a bargaining order was thus deemed necessary to restore the status quo 
ante and to effectuate the policies of the Act. United Steelworkers v. N.L.R.B. (North- 
west Engineering Co.), 126 App. D.C. 215, 217-218, 376 F.2d 770, 772-773 (1967), 
cert. denied, 389 U.S. 932; N.L.R.B. v. Delight Bakery, Inc., 353 F.2d 344, 347 (C.A. 
6, 1965); N.L.R.B. v. Consolidated Rendering Co., 386 F.2d 699, 703 (C.A. 2, 1967); 
NLR.B. v. Stow Mfg. Co., 217 F.2d 900, 904-905 (C.A. 2, 1954), cert. denied, 348 
US. 964; Wausau Steel Corp. v. N.L.R.B., 377 F.2d 369 (C.A. 7, 1967). 
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Gissel is controlling here, for as we show below the Board correctly 
determined that the Union obtained a valid majority in an appropriate 
unit, and that the Company committed unfair labor practices to under- 
mine the Union’s majority and made it highly unlikely that a fair election 
could be held. 


A. The Board’s determination as to the appro- 
priate bargaining unit was valid and proper 


Section 9(b) of the Act provides that “the Board shall decide in 
each case whether, in order to assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act, the unit appropriate for the 
purposes of collective bargaining shall be the employer unit, plant unit: or 
subdivision thereof.” It is by now well established that, as this Court said 
in Retail, Wholesale & Department Store Union v, N.L.R.B., 128 App. D.C. 
41. 45, 385 F.2d 301, 305 (1967): 


Once the Board determines the unit appropriate to in- 
sure employees the fullest freedom in exercising the 
rights guaranteed by the Act, absent irrational and 
arbitrary action by the Board the matter “is beyond 
our power of review.” Packard Motor Car Co. ¥. 
N.L.R.B., 330 U.S. 485, 491, 67 S. Ct. 789, 793. 91 
L. Ed. 1040 (1947): May Department Stores Co. ¥. 
N.L.R.B., 326 U.S. 376, 380, 66 S. Ct. 203. 90 L. Ed. 
145 (1945). 


Accord: Mueller Brass Co. v. N.L.R.B.. 86 App. D.C. 153, 155-156, 180 
F.2d 402, 404-405 (1950). 


Moreover, it is also well settled that in any given situation more than 
a single grouping of employees may be appropriate. Therefore, once it is 
found that the unit sought is a7 appropraite unit, the fact that there may 


be other appropriate units as well, does not detract from the correctness of 
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the finding. The Board “may choose from among several appropriate 
units.” N.L.R.B. v. Local 19, Int’l Bro. Longshoremen (Chicago Steve- 
doring Co.), 286 F.2d 661, 664 (C.A. 7, 1961), cert. denied, 368 U.S. 
820. Accord: Retail, Wholesale, etc. Union, supra, 128 App. D.C. 445, 
385 F.2d at 305; Mueller Brass Co. v. N.L.R.B., supra, 86 App. D.C. at 
156. 180 F.2d 405; N.L.R.B. v. Western & Southern Life Ins. Co., 391 
F.2d 119, 122 (C.A. 3, 1968), cert. denied, 393 U.S. 978; Florence Print- 
ing Co. v. N.L.R.B., 333 F.2d 289, 291 (C.A. 4, 1964); N.L.R.B. v. Schill 
Steel Products, Inc., 340 F.2d 568, 574 (C.A. 5, 1965); N.L.R.B. v. Dewey 
Portland Cement Co., 336 F.2d 117, 118-119 (C.A. 10, 1964). 


As we show below, the Board’s determination here that a unit con- 
fined to the Company’s salesmen is appropriate, was not irrational or ar- 
bitrary, but rather was a reasonable exercise of the Board’s broad discre- 
tion in such matters. 


The Board found that the unit requested by the Union, made up of 
“tall wholesale salesmen employed by the [Company] . . . excluding ware- 


” 


housemen and deliverymen .. .” is appropriate for collective bargaining. 
The Company argued that the only appropriate unit would include ware- 
housemen, truckdrivers and salesmen. The Board based its determination 
that the warehousemen and truckdrivers were not to be included in the 
unit on the existence of a considerable diversity of interest between the 
salesmen and other employees. The record clearly shows that the sales- 
men spent a great majority of their time away from the Hartford plant?? 
(JA 37; 273, 293, 458, 462, 1319, 1329) and were paid on the basis of a 


29 Not all of the salesmen even came regularly to the Hartford plant. Some of them, 
in the outlying areas, would work from their home and only occasionally come into 
Hartford. 
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commission on their sales (JA 37: 443, 446, 1425). Other Company em- 
ployees were required to punch a timeclock and paid hourly salaries (JA 
37). Furthermore, the warehousemen and drivers were supervised by a 
separate supervisor who was responsible to Comptroller Goldstein (JA 38: 
1202). The salesmen, as discussed above, were supervised by Sandler and 
Amoroso, who were in turn responsible to Mervyn Lentz (ibid.). The 
Board has, as in the instant case, consistently excluded employees from 
bargaining units where there is a dissimilarity of duties, of working con- 
ditions, and of supervisors. See, e.g., John R. Figg, Inc., 124 NLRB 913 
(1959); E. H. Koester, 136 NLRB 1006 (1962); ACF Industries, Inc., 136 
NLRB 594 (1962); Wells Dairies Cooperative, 107 NLRB 1445 (1954); 
Clay & Bailey Mfg. Co., 106 NLRB 210 (1953) (different supervisors). 


Before the Board, the Company contended that there was an inter- 


change and overlapping of functions, a close dependence on each other, 
and a joint collective-bargaining history commencing in a Board certifi- 
cation in 1952. While the record shows that on occasion, as in taking 
inventory, salesmen may help in the warehouse (JA 37: 464, 592) or may, 
in an emergency, make deliveries (JA 37: 592, 608, 1358), this overlapping 
of functions was not the normal procedure. The Board also concluded 
that the joint collective-bargaining history was not binding in this case. 
The Board properly reasoned that the prior Board certification was not 
binding since it was originally established by consent of the parties and 
tht the subsequent joint bargaining on behalf of salesmen as well as ware- 
housemen and drivers did not achieve a stable and on-going bargaining re- 
lationship with the Company (JA 38). The record reveals that no written 


contract was entered into until 1960 with the Association, 8 years after 


30 The Board has consistently held that such prior certifications are not binding. 
Sce, ¢.g., Coca-Cola Bottling of Baltimore, 156 NLRB 450 (1965). 


the certification (JA 38: 1173, 290-213). Moreover, although the Associ- 
ation initiated and negotiated improvements in life insurance and major 
medical benefits, 2 years later these were never incorporated into a writ- 
ten agreement (JA 38). Between 1962 and 1967, there is no mention of 
any meetings between the parties, and it appears that the 1965 establish- 
ment of the pension plan was regarded by the Company as a unilateral, 
gratuitous grant on its part (JA 218-219). Thus, the Board concluded 
that this bargaining relationship had not created the real stability which 
fulfills the purpose of the Act (JA 38). 


On the basis of these facts, we submit that the Board’s determination 
of the appropriate unit is a reasonable exercise of its “informed discretion” 
in determining bargaining units. Packard Motor Car Co. ». N.L.R.B., supra, 
330 U.S. 485, 491 (1947). 


B. A majority of the employees in the bar- 
gaining unit validly designated the Union 
The Board found that the Union had been validly designated as bar- 
gaining representative by 11 of the 19 salesmen in the bargaining unit 
when the Union requested recognition on June 6, 1967 (JA 40-41). The 
Company challenged the cards on the basis that they are unreliable evidence 


and therefore should be given no weight in determining whether the em- 


ployees wanted the Union to represent them, and that the Union had ob- 


tained the cards by stating that they would be used as evidence of em- 
ployee interest in the Union in support of a petition for an election. As 
shown below, both of these contentions are without merit. 


In Gissel, supra, the Supreme Court specifically rejected the contention 
that ‘authorization cards are such inherently unreliable indicators of em- 


ployee desires that * * * the cards themselves may never be used to 
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determine a union’s majority and to support an order to bargain” (395 US. 
at 601-602). While acknowledging the “superiority of the election process,” 
the Supreme Court pointed out that “where an employer engages in conduct 
disruptive of the election process, cards may be the most effective — perhaps 


the only — way of assuring employee choice.” (Jd. at 602.) 


Similarly without merit is the Company’s contention that the cards were 
obtained through the Union’s misrepresentations that they would be used to 
obtain an election. The customary approach of the Board in dealing with 
such allegations received approval by the Supreme Court in Gissel, supra. 
The Board’s approach under its Cumberland Shoe Corp. (144 NLRB 1268 
(1964)) doctrine is that if the card itself is unambiguous (i.e., states on its 
face that the signer authorizes the union to represent the employee for 
collective-bargaining purposes and not to seek an election), it will be coun- 
ted unless it is proved that the employee was told that the card was to 
be used solely for the purpose of obtaining an election. As shown above, 
the salesmen who signed cards at the Union meeting prior to June 63! 
were told by Canton that, while an election might be necessary as a final 
resort to prove the Union’s majority status, the Union’s initial effort would 
be to seek to have the Company recognize the Union as the salesmen’s 
bargaining representative on the basis of the autborization cards (JA 40 
supra pp. 7-10). Clearly such a solicitation does not breach the Board 


standard set forth in Cumberland Shoe and approved in Gissel.? 


31 Ten employees signed cards at Union meetings before June 6. They were: Shea 
(JA 160); Gasiorck (JA 161); Smith GA 162); Paul (JA 164): Cohen (JA 166); 
Kowalezyk (JA 169); Leahy (JA 170); McEnroe (JA 512); Deutsch (JA 174); and 
Goldman (JA 175). 


32 Employee Bernard Sameloff, who did not attend the Union meetings, also signed 
a card in favor of the Union on June 5. The Company challenged the validity of this 
card. The Board found no evidence that Sameloff was induced by fraud or misrepre- 
sentation to execute the card which unambiguously designated the Union as his : 

(cont'd) 
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C. The Company's coercive conduct undermined the Union’s 
majority, precluded a fair election, and made a bargaining 
order appropriate 


As shown above. by June 5, the Union had secured signed membership 
cards from 2 majority of the unit employees. On June 6, the Company 
received the Union’s request for recognition and bargaining. The Company 
did not respond to the Union’s request, and as we have shown above, em- 
barked on 2 campaign which was designed to show the favored position 
enjoyed by the Association and to defeat the organizational effort of the 
outside Union. Thus, the Company undertook illegally to assist the Associ- 
ation, unlawfully to demonstrate its preference for the Association, and to 
threaten adverse consequences such as loss of welfare and pension benefits, 


ceilings on earnings and loss of sales territory if the outside Union came in. 


In sum, on the facts before it in the instant case, the Board properly 
concluded that the Company violated Section 8(aX(5) and (1) of the Act, 
that its unlawful conduct made the holding of a fair election highly un- 
likely, and that the appropriate remedy was a bargaining order.2? Aral- 
gamated Clothing Workers of America v. N.L.R.B. (McEwen Mfg. Co.), 
__ App. D. C. __,419 F.2d 1207 (1969), cert. denied, __ WSs > 
Amalgamated Clothing Workers of America v. N.L.R.B. (Block-Southland 
Sportswear), __ App. D. C. __, 420 F.2d 1296 (1969). 


(Footnote 32 continued) 


bargaining representative. Sameloff testified that he “must have” read the card before 
signing (JA 1106), and the Trial Examiner concluded that Sameloff’s objective acts (previ- 
ous membership at another employment in the Union, his belief that he never left the 
Union; his $2 application for a withdrawal card; and his $2 renewal application were 
clearly consistent with a purpose to have the Union represent him (JA 41). Therefore, 
Sameloff’s card was found to constitute a valid designation of the Union as his bargain- 
ing representative. 


33 Before the Board, the Company contended that when confronted by two contend- 
ing unions it should not be required, at its peril, to choose between them but should be 


(cont'd) 
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CONCLUSION 


For the foregoing reasons, the Board respectfully submits that the pe- 
tition for review should be denied and that a judgment should issue ‘en- 


forcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, | 


HERMAN M. LEVY, 
CHARLES R. BOTH, 
Attorneys, 


National Labor Relations Board. 


June 1970. 


(Footnote 33 continued) 


permitted to await a Board resolution of the problem. However, this principle, .com- 
monly referred to as the Midwest Piping doctrine (Midwest Piping and Supply Co., 63 
NLRB 1060 (1945)), is not to be construed and applied so mechanically as to defeat 
the Act's basic purpose: the decision in the instant case comports with the underlying 
rationale in Midwest Piping. As fhe Board in this case stated: “An emplover, faced 
with a competing representation caim, quite properly should be protected from a union's 
refusal-to-bargain charge, even where that union is able to demonstrate a card majority, 
in a situation where he evidences his neutrality by maintaining the status quo while the 
question concerning representation is being determined by the Board.” In the instant 
case, there can be no doubt that the Company engaged in flagrant, unlawful conduct 

in its goal to insulate the Association from extinction. Since the Company chose not 
to remain neutral upon learning of the employees’ dissatisfaction with the representation 
provided by the Association, but instead chose to do everything within its power to as- 
sist the Association and threatened and coerced employees to remain with the Associ- 
ation, the Board properly rejected the Company's contention. 
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This reply brief is directed to the Company’s contention raised in its 
brief to this Court that the Union’s authorization cards were obtained by 
. misrepresentations. The Company’s brief contains many assertions of fact 


which, we believe, do not accurately reflect the record evidence. 


1. In support of its contention, the Company refers to Salesman 
Norman Goldman’s testimony that the Union Representative Canton 
said the cards were “only” for an election. This testimony was not 
credited (JA 40, Fn. 26). The record reveals that Goldman was the 
only witness who attended the Union meetings who so testified but he 


also stated that Canton told the salesmen that he was going to make a 
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demand for recognition on the Company if he could get enough signatures 
‘from the men. VUJA 40: 1098). In now asking this Court to rely on 
Goldman's statement. that the card “was only for an election,” the Com- 
pany runs counter to settled law that the credibility of witnesses and the 
reasonable inferences to be drawn from the evidence are matters for de- 
termination by the Trial Examiner and the Board. N.L.R.B. v. Walton 
Mfg. Co.. 369 US. 404. 408 (1962): Joy Silk Mills, Inc. v. N.L.R.B., 86 
“App. D.C. 360. 369. 185 F.2d 732. 741 (1950), cert. denied, 341 US. 


914. The Company also improperly relies on the testimony of Salesman 


' Leo Maynard which was similarly discredited by the Trial Examiner (JA 


22. fn. 10.) 


2. The Company also relies on certain selective portions of the tes- 
timony of Salesmen Kowalcygk, McEnroe, Paul and Deutch to support its 
' contention that the cards were obtained through misrepresentation. A 
reading of the entire record reveals that the cards involved were not ob- 
tained through misrepresentations. Kowalcygk testified that he knew what 
the card was for when he signed it—to represent the salesmen if a majority 
of them signed cards (JA 837). He also testified that he knew about the 
letter to be sent to the Company representing the salesmen (Tr. 1055). 
Salesman McEnroe’s testimony revealed that he was aware of Canton’s 
statement that the Union was going to ask the Company to recognize the 
union, and after that if he was turned down, he would petition the Na- 
tional Labor Relations Board for an election (JA 1800). Similarly, Sales- 
man Deutch explicitly testified that the reason for signing the card was to 
get a majority for representation and that an election would be held if 
necessary (JA 1801). Further testimony relied upon by the Company was 


that of Salesman Albert Paul. The Company quotes only a selective por- 
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tion of that testimony. Paul went on to say that if they had a majority, 
“a notice would be sent to management declaring there was a majority of 
men desiring the international union.’ ” As far as he knew, “no election 


was to take place” (JA 740). 


Thus, as stated in our main brief (Bd. brief, pp. 7-10) a review of the 


entire record and the credited evidence reveals that Union representative 
Canton advised the salesmen of the procedure that would be followed in 
an effort to secure recognition from the Company. Canton explained and 
the testimony of Salesmen Kowalcygk, McEnroe, Deutch and Paul corro- 
borated, that the Union would first “send a demand letter to the Com- 
pany requesting recognition” and if a question was raised concerning the 
Union’s majority status, the Union would be willing to submit the em- 
ployees’ cards to a neutral third party. He went on to say. that “if 
I didn’t hear within about four to five days, then we would file a formal 
petition with the . . Board” (JA 1124-1125). Clearly such a solicitation 
does not breach the Board standard in Cumberland Shoe Corp.. 114 
NLRB 1268 (1963) as approved in N.L.R.B. v. Gissel Packing Co., 395 
U.S. 575, 601-609 (1969). (See discussion in our main’ brief (pp. 38-39)). 
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CONCLUSION 


For the foregoing reasons, as well as those stated in our opening 


brief. it is respectfully submitted that a decree should issue enforcing the 


Board's order in full. 


ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


HERMAN M. LEVY, 
CHARLES R. BOTH, 

Attorneys. 
National Labor Relations Board. 
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Petitioner 
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NATIONAL LABOR RELATIONS BOARD, Respondent 


No. 23,867 
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ON PETITIONS FOR REVIEW AND ENFORCEMENT OF AN 
ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR WINE & LIQUOR SALESMEN & ALLIED 
WORKERS LOCAL UNION NO. 195, ETC. 


STATEMENT OF ISSUES PRESENTED 


In No. 23,731, the issue is whether the Board erred in 
determining that the employer in this case did not dominate 
—but merely unlawfully assisted—a favored labor organi- 
zation. 

Encompassed in this issue are two subsidiary questions: 


(1) Whether the Board erred in holding that evidence of 
employer conduct more than six months prior to the 


» 


woof the charge would not be considered in de- 
her a labor organization is dominated 
r than assisted: 
Whether the Board erred in treating as irrelevant to 
he issue of domination the fact that the employer 
ed a law firm, one of whose members was then 
attorney for the labor organization which it found 
have been assisted. 
23.867 are: 
substantial evidence on the record as a 
supports the Board’s findings that the em- 
pl lorer Vl iolated <2S(a)(1). S(a) (2) and 8(a) (5) of 
the National Labor Relations Act by various forms 
ference with the statutory rights of its 
2es: by assistance to the favored labor orga- 
. and by refusing to bargain with another 
labor organization, which a majority of the employ- 
ees in an appropriate bargaining unit had lawfully 
chosen as their representative: 
Whether the Board’s order was an appropriate rem- 
edy for the violations which were found. 


present case has not previously been in this Court. 


REFERENCE TO RULINGS 


The Decision of the National Labor Relations Board 
is reproduced at pp. 3-10 of the Appendix (A. 3-10). The 
Trial Examiner’s Decision is reproduced at A. 11-48.* The 
order of the Trial Examiner denying a motion to reopen 
the hearing (T. Exam. Ex. 4) is reproduced at A. 271-272. 


STATEMENT OF THE CASE 
A. The ae Conclusions and Order. 

No. 23.731 is before the Court on a petition to review, 
and No. 23,567 is here on a petition to enforce, a single 
order of the National Labor Relations Board. That order 
was issued in an unfair labor practice proceeding arising 


* By inadvertence the Trial Examiner’s Decision wax reproduced 
twiee: references herein are to the first reproduction. 
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out of charges brought by the Wine and Liquor Salesmen 
and Allied Workers Local Union No. 195, a/w Distillery, 
Rectifying, Wine and Allied Workers International Union 
of America, AFL-CIO (‘‘the Union’’ or ‘‘Distillery Work- 
ers’’) against Brescome Distributors’ Corporation (‘‘the 
company”? or ‘‘the employer’’). The complaint before the 
Board alleged that the employer had violated $48(a) (1), 
8(a)(2) and 8(a)(5) of the National Labor Relations Act. 
After the usual proceedings, the Board found: 


1) that the company had violated §8(a)(1) by numerous 
forms of interference with the statutory rights of the em- 
ployees; these included threats of reprisal against employ- 
ees if they joined, supported or selected the Distillery 
Workers as their bargaining representative; conversely, 
promises of benefit to them if they joined or supported 
Brescome Employees Association, Inc. (‘‘the Associa- 
tion’)! as their bargaining representative; urging and 
directing them to support the Association or not to support 
the Distillery Workers; granting benefits to employees to 
discourage support for the Distillery Workers and to en- 
courage support for the Association; and, further, various 
forms of coercive interrogation; 

2) that the company had violated §S(a)(2) by assistin 
the Association; 

3) that the company violated ¢8(a)(5) of the Act by 
refusing to bargain with the Distillery Workers. although 
that union had been selected as their representative by a 
majority of its salesmen employees who constitute an ap- 
propriate bargaining unit. 


The Board ordered the company generally to cease and 
desist from interfering with, restraining and coercing its 
employees under §7 of the Act and to refrain from assisting 
the Association. Both as a necessary remedy of the perva- 
sive violations of §8(a)(1) found, and to remedy the viola- 
tion of §8(a) (5), the Board ordered the company to bargain 


1 The Association intervened in the Board proceedings in support 
of the employer, but no appearance has been entered on its behalf 
in this Court. 
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with the Distillery Workers as the representative of its 
»s employees. In addition, to remedy the company’s 
on of $8(a)(2) by assisting the Association, the 

d ordered it to cease and desist from recognizing the 
‘ation as the representative of any of the company’s 
emplorees unless and until the Association shall have been 
fied as such pursuant to a Board-conducted election, 

o cease and desist from giving effect to any collective 
bargaining agreement with the Association. (A. 7-8, 44-48). 


However, since the Board did not find, as the complaint 
had alleged. that the company had dominated the Associa- 
tion. the Board did not order the disestablishment of that 


orga 
es to direct disestablishment. No. 23,867 is the Board’s 


petition to enforce its order against the company. While 
the Distillery Workers have moved to intervene in the latter 


31.2 For this reason, our statement of facts will 


set forth only those which bear on the issue of domination. 


B. The Evidence of the Company’s Domination of the Asso- 
ciation. 

The facts which, in petitioner’s view, compelled the con- 
clusion that the company had dominated the Association, 
and should have resulted in its disestablishment, were found 
by the Trial Examiner, whose findings in this respect were 
not disturbed by the Board. As will be elaborated herein- 
after, our objections are addressed not to the Examiner’s 
evidentiary findings, but to his failure to consider, on the 
issn of domination, those findings which he did make relat- 
ing to events antedating the statutory limitations period 
(that is, six months before the charge was filed with the 
Board), and his refnsal to give any weight to the fact that 
the company retained for its own legal services a firm of 
which the Association’s attorney was a member. Accord- 


2We reserve the right in the event intervention is granted to 
disenss these isanes in No, 23,467 in our reply brief. 
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ingly, our statement of facts is based, except as is explicitly 
indicated otherwise, on the Trial Examiner’s findings as 
adopted by the Board. 


The employer is located in Hartford, Connecticut, and 
engaged in the distribution of wines and liquors. At all 
material times it has been controlled by Samuel Lentz, or, 
more recently, by his son Mervyn Lentz. It employes sales- 
men, warehousemen, and drivers. (A. 12, 1. 48; A. 13, 1. 8). 


The Brescome Employees Association was formed in the 
summer of 1952 in response to an organizing effort of an 
outside union, the Teamsters, to organize the drivers and 
the warehousemen; during this period the drivers also 
engaged in a strike. (A. 13, ll. 10-16). The Trial Examiner 
declined to resolve the ‘‘conflict as to whether the Associa- 
tion was organized by the salesmen on their own initiative, 
or whether they were sent by the management of Respond- 
ent to the offices of certain attorneys in Hartford, Schatz & 
Schatz, to establish that organization.” (A. 13, Il. 31-34). 
But he did find that one of the Association’s organizers was 
Sales Supervisor Edward D. Horowitz, who was found by 
the Board to be a Supervisor. (A. 13, ll. 37-40; A. 22, Il. 35- 
37). Horowitz was thereafter elected treasurer of the Asso- 
ciation and was otherwise active in its affairs. (A. 13, Il. 40- 
42). 


In 1952 the company and the Association entered into a 
consent election which, as the Board stated in its decision 
(A. 5) was 


««* © ® conducted under Board auspices but by agree- 
ment of the parties and without a hearing or other 
formal investigation by the Board of possible under- 
lying issues involved.”” 
See also (A. 13 11. 55-58). The Trial Examiner discredited 
the testimony offered by respondent that after this certifi- 
cation an oral agreement was reached on terms and condi- 
tions for the salesmen, drivers, and warehousemen. Rather, 
he found, 
‘While it would appear that the drivers and ware- 
housemen received increases in the 1952 negotiations, 
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Maynard's testimony rather clearly indicates that little 
or nothing was gained by the salesmen’? (A. 14, IL S- 
19). 


The Association's only activity between 1952 and Septem- 
ber 1956 was the holding of meetings once in 1953 and once 
in 1955, at which time officers were elected for the coming 
Year and new members were admitted. (A. 13, 1. 58:14, 1.3). 
Another annual meeting was held on September 21, 1956, 

again, no business was transacted other than dis- 

gx membership cards and electing officers. A week 

later. however, the Association's Board of Trustees held a 
special meeting at which it was stated there had been bar- 
gaining with respondents concerning the pay of the drivers, 
followed by a discussion of the terms agreed upon and their 
general approval by the Board. Supervisor Horowitz par- 
ipated actively in these discussions. The drivers rejected 
these terms as unsatisfactory and obtained improved terms 
from the company. Here, as in 1952. ‘‘this action by the 
seems to have oceurred outside the ambit of the 
sociation, for there is no evidence of it in the Association 
minutes for that vear.”’ (A. 14, Il. 42-44). In November 1956 
= Board of Trustees decided to seek a written agreement 

; the Association requested and the 

er ecco 0 hold negotiations. A bargaining com- 

was named which included Supervisor Horowitz, 

one salesman, and one driver. Terms were agreed upon 
which were recorded upon separate sheets of paper, one 
the salesmen, and one for the drivers and warehouse- 
men. These sheets were not signed or initialled by any of 
the parties and contained no references to the Association, 
auch less an acknowledgment of the Association’s right to 
enforce the same as an agreement. Respondent’s own wit- 
ness, Maynard, testified that with respect to the salesmen, 
here was no change in 1956 from the 1952 terms and condi- 


tions of employment. (A. 14, 1.56; A. 5, 1. 12). 


In 1960, after another period of inactivity, the Association 
held negotiations with the employer which again concerned 


principally the improvement of the conditions of the drivers 


and warehousemen. The Association had a special meeting 
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on November 28, 1960, at which it was stated that the agree- 
ment reached involved ‘no change in the terms of employ- 
ment for the salesmen.’’ The agreement was signed by 
representatives of the Association and the compahy and 
was for a 2-year period, automatically renewable for 1-vear 
periods in the absence of notice by cither party. The drivers 
were again dissatisfied with the terms reached and a change 
was made in December 1960 increasing their benefits. (A. 15, 
Il. 14-28). 


In 1962 the president of the Association wrote Samuel 
Lentz that the 1960 contract was ‘‘coming to a close’’ and 
requesting bargaining on additional life insurance coverage 
‘<with a view to entering into a new contract.’’ The next 
week Lentz wrote the Association stating that pursuant to 
its letter the parties had met and agreed upon $5,000 life 
insurance and a major medical, health and accident insur- 
ance policy with coverage to $7,500 for each member of the 
Association. Lentz requested that the Association have its 
counsel ‘‘prepare and submit a new contract incorporating 
these new terms and we will be pleased to execute same in 
behalf of management.’’? The minutes of the Association’s 
regular annual meeting on October 26, 1962, show discussion 
of this and a notation that all other terms of employment 
were to remain the same. Although it was voted that these 
terms be incorporated into a new written contract to be 
executed by both parties, this was never done. The insur- 
ance agreed upon was obtained by the company. (A. 15, 11. 
36-47). 


Tn 1964, Frank Smith, a salesman who was not a super- 
visor, became treasurer of the Association.* Smith in- 
formed Samuel Lentz that the Association was without 
funds to pay its counsel (Schatz & Schatz). Lentz told 
Smith to get $300 from Frieda Fuehrer, who was Lentz’* 
secretary and the company’s treasurer. 


“Lentz advised Smith to credit this money as dues from 
3 In the meantime, Horowitz had been succeeded as treasurer by 


Morris Tarre, who was also found to be a supervisor. (A. 13, 11. 
44-46; A. 32, 11. 34-36) 


the members including the drivers from whom Smith 
did not otherwise collect dues.” (A. 16, ll. 54-56). 
This was admitted by the company, which contended, how- 
ever, that the money was an ‘tadvance.’’ However, there 
is no evidence that this money was repaid and the Examiner 
concluded : 
**The record is also clear that Respondent gave sub- 
stantial financial assistance to the Association, whether 
the money be considered a gift or an indefinite ad- 
vance."* (A. 33, I. 5-7). 

The Association remained dormant until 1967 when the 
Distillery Workers” organizational efforts began. In sum, 
its activities between 1952 through 1966 had consisted al- 
most exclusively of annual meetings at which no business 
Was transacted except the admission of new members and 
the election of officers. If the Association created benefits 
for any employees, which was not established, it was for the 
drivers, since the salesmen’s conditions did not change dur- 
ing the entire lt-rear period except that the company 
adopted a profit-sharing plan, which was not attributable 


to the Association (A. 16, ll. 1-46), and certain insurance 
I s. As the Board observed: 


** Although the Association met yearly and collected 
dues,* its dealings with Respondent, with the single 
exception of the year 1960, were never incorporated 
in a written and signed agreement. And even the later 
amendments and additions to the 1960 agreement were 
never embodied in a formal contract, and Respondent 
appears to have regarded at least some of these as 
benefits which it voluntarily bestowed. 


**® Like the Trial Examiner we note the fact that two of 
Respondent’s supervisors were successively treasurers 
of the Association and find this to be not without sig- 
nificance in evaluating the somewhat anomalous dis- 
closure that Respondent’s salesmen kept paying dues 
to the Association year after year although they them- 
selves had received little benefit from its representa- 
tion.”” (A. 5). 


Another fact which, in our view (though not relied on 
by the Board), disproves the claimed independence of the 
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Association is that in 1966 the company engaged Schatz & 
Schatz as counsel in respect to its own corporate affairs,* 
although that firm, through Joseph Adinolfi, had repre- 
sented the Association since its inception. (A. 17, ll. 1-21). 


In 1967 the Association became an instrument of the 
company’s opposition to organization of its salesmen by the 
Distillery Workers. It will be recalled that the Association 
had originally been founded under similar circumstances— 
when the Teamsters sought to organize the drivers. (See 


p. 5, supra). 


On June 6, 1967, a business agent of the Distillery Work- 
ers sent the employer a letter advising that the union rep- 
resented a majority of the salesmen in its employ and re- 
quested a meeting for negotiating an agreement on or before 
June 12. On that day, not having heard from the company, 
the union sent a representation petition to the Board, and 
simultaneously sent a mimeographed letter to the salesmen 
advising them of this action. (A. 19, ll. 10-21). On the fol- 
lowing Friday and Saturday, nearly all of the salesmen 
were interrogated by officers of the company. Upon the basis 
of the evidence respecting these interrogations which was 
detailed in A. 19, 1. 32; A. 22, 1. 6, the Examiner found 


‘<that in these interviews, Respondent interrogated the 
salesmen concerning their receipt of the Union letter 
and their feelings toward the Union and the Associa- 
tion, requested the men to adhere to the Association, 
reminded them of their previous personal success under 
the egis of the Association and advised that this favor- 
able situation could be continued in the future if the 
men continued to be represented by the Association.” 
(A. 22, Il. 8-14). 


Shortly thereafter the company found a more active role 
for the Association, under circumstances which are de- 
scribed as follows by the Examiner: 


“On June 23, according to Al Paul, the president of the 
Association, salesman Leo Maynard approached Paul 


4 The Trial Examiner inadvertently gave this date as **1956”’ 
(A. 17, 1. 7), but the evidence is clear that the actual date was 
1966. (A. 1575, 1580). 
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in the early afternoon. and advised Paul that Samuel 
Lentz had instructed Maynard to have Paul call the 
Association’s counsel, Adinolfi, to arrange a meeting. 
Somewhat later. Paul. who had not acted on the mes- 
sage given him by Maynard, was accosted by Samuel 
itz who asked if he did not ‘have a phone call to 

?* When Paul stated that he had been busy and 
sales meeting scheduled for that afternoon was 
a to begin. en suggested that Paul immediately 
| Adinolfi on a telephone in one of management’s 


mes 


Paul called Adinolfi. Because of the sales meeting 

i they agreed that it would not be convenient 

nen to meet with Adinolfi before the fol- 

riday and a meeting was set for that date, at 

clock the morning. Shortly thereafter, when 
Marnard inquired whether Paul made the phone call, 
Paul told him of the arrangements that had been made. 
According to Paul, after the sales meeting had begun, 
he was called out by Mervyn Lentz who advised him to 
call Adinolfi’s office again and arrange for a meeting 
that same day at 5:00 p.m.: Lentz stated he would take 
care of bringing the sales meeting to a conclusion for 
purpose; and instructed Paul to direct the men to 


attend the meeting in Adinolfi’s offices that evening. 
Paul stated that when he advised the salesmen of the 

they were reluctant to go apparently because 
of the time of the day, but, after he told them that he 


was only doing as he had been directed, all of the sales- 
men present went down to Adinolfi’s office where they 


” 


met with Attorney Kelly, an associate of Adinolfi’s. 
(A. 22, 1. 23: A. 25, 1. 15, footnotes omitted). 


The Trial Examiner credited Panl’s testimony with respect 
to these events (A. 23, 1.16), and concluded, ‘‘Quite plainly, 
Association’s June 22 meeting in Adinolfi’s office was 
at the direction of Respondent.’’ (A. 33, Il. 28-29).5 


Most of the salesmen were present at the meeting, as were 
Amoroso and Sandler, who were supervisors. (A. 32, 1. 35). 
Attorney Kelly stated that the union’s notice to the com- 
pany claiming a majority was probably a bluff and sug- 


5 The Examiner expressly diseredited a contrary version of this 
incident which had been advanced by Maynard, who testified on 
behalf of the company. (A. 22, Il. 35-39). 
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gested that the salesmen take a vote on authorizing the 
Association to continue as their bargaining agent. Some 
of the salesmen objected to holding a vote immediately and 
they were told that they would be advised of another 
meeting time. The meeting took place the following Friday, 
June 30, and was attended by seventeen salesmen and 
Amoroso and Sandler. At that time the 1960 Association 
contract, regarding which one of the salesmen had inquired 
at the prior meeting, was made available.* Numbered bal- 
lots were handed out to the salesmen and the members 
were asked to vote on the question of continuing the Asso- 
ciation as the collective bargaining representative. The 
vote was 16-3 in favor of the Association. (A. 23, 1. 26; 
A. 24, 1.9). 


On July 5, a consent election was agreed upon in a unit 
of salesmen with both the Association and the Distillery 
Workers to be on the ballot. Very shortly thereafter, the 
salesmen again went to Adinolfi’s office where, at his re- 
quest, they signed papers authorizing the Association to act 
as their collective bargaining representative. During the 
same period, ten salesmen at a Distillery Workers meeting 
signed a document which stated that the company had ex- 
erted pressure upon them to adhere to the Association.* 


On Monday prior to the election Paul was instructed by 
Adinolfi to tell the company's warehouse manager to tell 
the drivers to come to Adino!fi’s office that morning. On the 
next day Adinolfi instructed Paul to come {o his office that 
evening; on his arrival Paul found both the warehouse man- 
ager and the drivers. He was shown two contracts, one for 
the drivers and another for the warehousemen, and was 
told by Adinolfi to sign them, which he did. Although these 
contracts, which have a three-year term, were assertedly 
between the company and the Association, its president, 


6The Trial Examiner found ‘Tt would also appear that, prior 
to this period, this contract was cither not known to the salesmen 
who testified, or had not been secen for a considerable period of 
time.’’ (A, 24, Il. 3-6). 

7 A. 24, 11. 31-38 and 52-62. The Examiner made no findings on 
the basis of the facts recited in the document, 


re 


Paul, was unaware that they were being negotiated and 
there is no evidence that the Association took any formal 
action of approval. (A. 24, 1. 35: A. 25, L 14). As the 
Examiner put it: 
*In fact, the evidence is that the matters involved were 
kept secret from the officers and active members of the 
Association, and the resultant document was presented 
as a fait accompli to the Association’s president for 
signature.’’ (A. 34, Il. 13-16). 
See also A. 24, 1.35; A. 25,1 14; A. 34, I. 4-13. The Ex. 
aminer inferred 


eee 


that this arrangement with the drivers and ware- 
housemen was designed to coerce the salesmen in their 
choice of a bargaining representative, and it is so found. 
The message conveyed by the action was obvious: that 
those who adhered to the Association could expect to 
benefit from Respondent’s favor. At the same time 
Respondent made plain to the salesmen that those who 
opposed Respondent’s desires could expect an adverse 
result.” (A. 34, ll. 20-26). 

There is also considerable evidence, detailed in the Trial 
Examiner’s decision (A. 25, 1. 18; A. 28, 1. 36), that the 
principals of the company, the Lentzes, put pressure on 
several of the salesmen to vote for the Association with the 
objective of keeping out the Distillery Workers. 


The election was conducted on Friday, July 21, 1967, and 
the result was ten votes for the Association and nine for 
the Distillery Workers. Adinolfi, who was present at the 
company’s plant during the election, stated that he wanted 
to meet with the salesmen a week later to start work on a 
new contract, but the salesmen were later informed that the 
meeting had been advanced to Monday night at Adinolfi’s 
office. (A. 28, I]. 45-50). Samnel Lentz asked one of the sales- 


men to nominate two particular individuals to the bargain- 
ing committee.* At the meeting a bargaining committee was 


4 The testimony of Alfred Cohen, which the Examiner credited, 
was as follows: 

Q Prior to attending that meeting, did you have any occasion 

to meet with Mr. Sam Lentz? 

A Well, ax I was leaving the door that morning to go to this 
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elected which included the two men who had been suggested 
by Samuel Lentz, and was instructed to compile a list of the 
salesmen’s grievances as the basis of the negotiations. That 
Thursday the committee met with the Lentzes and other 
representatives of the respondents and presented the list 
of grievances. On Friday morning, after the company had 
presented a contract to the committee which the salesmen 
disapproved, an agreement was negotiated. The following 
Monday, Paul signed the agreement in Adinolfi’s office on 
behalf of the Association. Thereafter, Mervyn Lentz an- 
nounced that the company could not sign the contract be- 
cause of the Board proceedings in this case, but assured the 
salesmen that the company would live up to its commitments 
to the Association, which, in fact, it did. As to these post- 
election events, the Examiner concluded as follows: 


“Following the election, and in a similar pattern, Re- 
spondent suggested and encouraged immediate collec- 
tive bargaining for the salesmen, sought to interfere 
with the selection of the Association’s bargaining com- 
mittee, negotiated with the Association for terms of 


i 


meeting or was told to call back and find out the exact time of 

the meeting, I stopped—Mr. Lentz, Mr. Sam Lentz stopped to 

talk to me. 

Q Where did this take place? 

A Right in the reception room of the company, the entrance to 

the reception area, the entrance to the office and salesroom, the 

outer door. 

Q Was anyone else present? 

A No, there wasn't. There might have been in the hall. There 

was no one else involved talking between Mr. Sam Lentz and 

myself. 

Q What was the conversation that took place? 

A ‘Don't forget to go to that meeting and if possible nominate 

Sonny Sposito and Leo Maynard for this committee.’ I said, 

‘Funny, I would be glad to nominate Leo, T doubt that Sonny 

will accept. Every time he is nominated, Sonny doesn’t accept.’ 

He said, ‘Well, maybe this time he will.’ I said, ‘T will try,’ 

and that was the last thing said.’’ (A. 776-777). 

Sonny Sposito was, in fact, nominated and did, in fact, accept. 
(A. 778). The inference seems inescapable that Lentz had spoken 
to Sposito and urged him to participate on the committee. 
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employment of the salesmen, and, within about one 
week after the election agreed to substantial additional 
benefits for the salesmen. Though Respondent there- 
after refused to sign the agreement, stating that it had 
been advised that this was illegal, it nevertheless re- 
affirmed and put into effect the benefits agreed upon, 
even thongh objection to the election were already on 
file.** (A. 35, IL 21-30). 

The Association last met on October 13, 1967, and voted 
to suspend collection of dues during the pendency of this 
litigation. It was represented at the hearing by Mr. Adinolfi 
and members of his firm. Mr. Adinolfi, who was under sub- 
poena by the General Counsel, disappeared during the hear- 
ing. which closed without his testimony being received. The 
Distillery Workers moved to reopen the hearing so that his 

elationship with the firm of Schatz & Schatz could be 

her ES into, but the Trial Examiner denied this 
(A. 271-272). 


ARGUMENT 


The Board’s Conclusion that the Association Was Not 
Dominated Was Based on Erroneous Legal Standards. 


Introduction 
Section 8(a)(2) of the Act declares it to be unfair labor 
practice for an employer 
**to dominate or interfere with the formation or ad- 


ministration of any labor organization or contribute 
financial or other support to it * * *’’ 


The Board’s decision distinguish between employer assis- 
tance and employer domination of a union. The significance 
of this distinction is in its remedial consequences. These 
were Incidly ¢xplained by the Supreme Court in Labor 
Board +. District 50, Mine Workers, 355 U.S. 453, 458-459 : 


“In formulating remedies for unfair labor practices 
involving interference by employers with their employ- 
freedom of choice of a representative, the Board 

has alwars distinguished the remedy appropriate in the 
case of a union dominated by an employer from the 
remedy appropriate in the case of union assisted but 
undominated by an employer. In the case of a domi- 
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nated union the Board usually orders the complete 
disestablishment of the union so that it can never be 
certified by the Board: This Court has sustained such 
orders. National Labor Relations Board yv. Pennsvlva- 
nia Grevhound Lines, Inc.. 303 U.S. 261, * * * National 
Labor Relations Board v. Newport News Shipbuilding 
& Dry Dock Co., 308 U.S. 241 * * * On the other hand, in 
the case of the assisted but undominated union, the 
Board has consistently directed the employer to with- 
hold recognition from the assisted union until the union 
receives a Board certification. The basis for the distinc- 
tion is that, in the Board’s judgment, the free choice 
by employees of an agent capable of acting as their 
true representative, in the case of a dominated union, 
is improbable under any circumstances, while the free 
choice of an assisted but undominated union, capable 
of acting as their true representative, is a reasonable 
possibility after the effects of the emplover’s unfair 
labor practices have been dissipated.’? (Emphasis in 
original). 


Thus, because the Board failed to direct disestablishment of 
the Association, the company retains this instrument for 
the subversion of its employees’ statutory rights. 


Tn concluding that the company had assisted but not dom- 
inated the Association, the Trial Examiner, after making 
the findings summarized above, reasoned as follows: 


‘By the above acts and conduct, and upon the record 
as a whole, it is found that Respondent interfered with, 
restrained and coerced employees in the exercise of 
their rights under the Act and interfered with the ad- 
ministration of the Association and furnished that or- 
ganization assistance and support, in violation of 
Sections 8(a)(1) and (2) of the Act. However, as Re- 
spondent well argues, the proof presented by the Gen- 
eral Counsel, falling within the 6-month period prior 
to the filing of the charge, does not support his conten- 
tion that. the Association was dominated by the Re- 
spondent and it is so found. See Coca-Cola Bottling 
Company of Sacramento, etc.. 146 NLRB 1045. In this 
connection, the Union’s argument that Respondent's 
employment of Schatz & Schatz as their attorneys, 
beginning in 1966, indicates control of the Association, 
since one of counsel in that firm had been counsel to the 
Association, from its inception, has been considered, 
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and is found quite unpersuasive.”’ (A. 36, 1. 35; A. 37, 1. 
9, footnote omitted). 


We submit that the Examiner erred both in his assessment 
of the effect of the six-month statute of limitations and in 
his failure to give appropriate weight to the company’s 
retention of Schatz & Schatz while one of its counsel repre- 
sented the Association.® 
1. The Board Was Required to Consider Pre-limitations 
Conduct in Determining Whether Respondent Was Domi- 
nated. 

As we have seen, the refusal to find that the company 
dominated the Association was based on the absence of 
sufficient *‘proof * * * falling within the 6-month period 
prior to the filing of the charge.’’ (A. 37, Il. 1-2) The Ex- 
aminer failed to consider whether that proof was sufficient 
n light of the facts which he found respecting the Associa- 
ion’s history in the period outside the statute of limitations. 
The Trial Examiner thus misapplied the provision of §10(b) 
of the Act **That no complaint shall issue based upon any 
unfair labor practice occurring more than six months prior 

© the filing of the charge with the Board.”’’ For, as the 
Sanne ae Court recognized in the leading case construing 
this provision: 

“Tt is doubtless true that ‘10(b) does not prevent 
all use of evidence relating to events transpiring more 
than six months before the filing and service of an un- 
fair labor practice charge. * * *’’ Local Lodge No. 1424, 
T.AM.v. Lahor Board (Machinists ),362 U.S. 411 at 416. 


This settled principle has been summarized in the rubric that 
**Section 10(b) enacts a statute of limitations and not a rule 
of evidence.”’ 19 The Supreme Court held in Machinists that 


% Although the charging party expressly excepted to the failure 
to find domination, the Board did not address itself directly to this 
point. All that can be said is that the Board approved the Exami- 
ner’s conclusions on this issue because it did not amend his proposed 
order by directing disestablishment. The discussion of the §8(a) (2) 
issue in the Board’s opinion does not seem to us to either approve 
or disapprove the Trial Examiner’s re reasoning. 

19 Axelam Mfy. Co, 44 NURB 761, 766, quoted with approval, 
362 U.S. at 416, n. 6 
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§10(b) requires a distinction between two different kinds 
of situations: 


“c# * * The first is one where occurrences within the six- 
month limitations period in and of themselves may 
constitute, as a substantive matter, unfair labor prac- 
tices. There, earlier events may be utilized to shed 
light on the true character of matters occurring within 
the limitations period; and for that purpose §10(b) 
ordinarily does not bar such evidentiary use of anterior 
events. The second situation is that where conduct oc- 
curring within the limitations period can be charged 
to be an unfair labor practice only through reliance on 
an earlier unfair labor practice. There the use of the 
earlier unfair labor practice is not merely ‘‘eviden- 
tiary,’’ since it does not simply lay bare a putative 
current unfair labor practice. Rather, it serves to cloak 
with illegality that which was otherwise lawful. And 
where a complaint based upon that earlier event is 
time-barred, to permit the event itself to be so used in 
effect results in reviving a legally defunct labor prac- 
tice.’? (362 U.S. at 416-417, footnote omitted) 


Here, although the Examiner originally received the evi- 
dence of pre-10(b) conduct,?? and made findings on the basis 


of that evidence, he dismissed the domination allegation 
without utilizing these earlier events ‘‘to shed light on the 
true character of matters occurring within the limitations 
period’’—that is, as to whether these constituted domination 
or merely assistance. 


Even more surprisingly, the Board perpetuated the Ex- 
aminer’s error although, on another phase of the case, it 
correctly applied the relevant principle, stating it in terms 
which govern the domination issue as well: 


“The Board has held, with court approval, that in 


11‘‘Respondent and the Association objected generally to the 
receipt of evidence of events occurring prior to 6 months before 
the filing of the charge in this matter. on July 27, 1967, on the 
basis that, under Section 10(b) of the Act, conduct occurring 
before that time may not be found to be an unfair labor practice. 
Such evidence was received only as background for whatever light 
it might shed on events occurring during the period following 
January 27, 1967.’’ (A. 12, 11. 53-59). 


Is 


fashioning an appropriate remedy it is proper for the 
Board to consider not only the particular conduct occur- 
ring within the Section 10(b) limitations period but 
also conduct prior to that period as background evi- 
the purpose of enabling the Board to deter- 
measures are necessary to expunge the 
the unfair labor practices which occurred 
Peas period. Lundy Manufacturing 
Corporation, 136 NLRB 1230, 1233-1234; enfd. N_L.R.B. 
v. Lundy Manufacturing Corporation, 316 F.2d 921 
(C.A. 2): cert. denied 375 U.S. $95.°* (A. 7, n. 13). 
We submit that the Lundy case, cited by the Board, is dis- 
positive, and therefore shall quote the Court’s reasoning 


at some 


Cenee for 


**Lundy’s final argument relates to the provision in 
the order ecting it to withhold recognition from 
Loeal 355 unless and until that union is certified. It 
does not contend that the Board may never make such 
an order es * * [bJut it stresses the Board’s state- 
ment that although it has ‘rejected the contention that 
nv Bee assistance in violation of Section 
8(a)(2). we should mechanistically order the employer 
recognizing the assisted union,’ * * * so broad 
was proper here because of ‘the background 
2, showing that the Respondent coerced its em- 

ployees into designating Local 355 as their collective 
bargai ining representative, and abe Local 355 never 

s their free choice.” This. Lundy claims, transgressed 
the ruling i in Local Lodge No. 1424, ILA.M. v. N.L.R.B., 
supra. with respect to the six-month statute of limita. 
tions in £10(b), which led to our previous remand. 
However, the Supreme Court said in that very decision 
that ‘where occurrences within the six-month limita- 
tions period in and of themselves may constitute, as a 

substantive matter, unfair labor practices He ose he 
earlier events may be utilized to shed light on the true 
character of matters oceurring within the limitations 
Renee f21.S. at 416° * * It follows a fortiori that in 

itnation the Board may look to earlier events to 
» the appropriate remedy to be prescribed ; 
ene is no need to cite the many opinions elaborating 
the breadth of the diseretion accorded to the Board 
ug remedies.’? (316 F.2d at 927) 


Lundy heen cited repeatedly for the proposition that 
evidence outside the 10(b) period may be taken into account 
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by the Board for its bearing on remedy. See eg., J. P. 
Stevens & Co. v. N.LR.B., 406 F.2d 1017, 1022 (C.A. 4); 
Tormod Langemyr, 176 NURB No. 11, TXD p. 4, n. 7; 73 
LRRM 1444; Hy-Lan Furniture, Inc., 180 NLRB No. 57, 
Bd. D. & O.; p. 4, 73 LRRM 1042. It is precisely because of 
its remedial consequences that domination differs from as- 
sistance ; that is sufficient reason for holding that the Board 
was required to take into account the entire history of the 
Association in passing on the domination issue. 


Moreover, even without commenting on its remedial as- 
pects, the Board has properly followed Lundy to hold that 
pre-10(b) period conduct may be considered in considering 
whether a labor organization has been dominated within the 
limitations period. San Leandro Imports, 173 NLRB No. 
98, TXD pp. 7-8, 69 LRRM 1513. It is that case, rather than 
the Board’s decision herein, which correctly applied the 
statute of limitations in determing whether an organization 
was dominated.}* For it simply cannot be said that the use 
of the anterior evidence ‘‘serves to cloak with illegality that 
which was otherwise lawful,’’ Machinists. supra, 362 U.S. 


at 417. The Board itself found that the company’s relation- 
ship with the Association within the six-month period was 
not ‘‘otherwise lawful.’? The only issue between us and the 
Board is whether by its action which do ‘‘constitute, as a 
substantive matter, unfair labor practices’? (362 U.S. 416), 
the company dominated, or merely assisted, the Association. 


Since the Board erroneously decided that issue without 


12 The very nature of the inquiry will usually require considera- 
tion of the history of the allegedly dominated organization. This 
has been recognized by the Board since its first domination cases 
where it thoroughly examined the pre-Wagner Act relationship 
between the employer and the challenged union. In Pennsylvania 
Greyhound Lines, 1 NURB 1, 7 affirmed, 303 U.S. 261, 268-270, 
the Board said: 

““While the National Labor Relations Act applies only to prac- 

tices occurring on or after July 5, 1935, in cases where such 

practices have their origins in events prior to that date, knowl- 
edge of that background of events may be vital to a proper 
evaluation of the present practices. ’’ 

Compare Machinists, supra, 362 U.S. at 416. 
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its conclusion in light of the copious and highly 

enna evidence, its decision cannot stand. 

ot ask the Court to assess the record in the light 

evidence. although we are confident that such an 

2ld lead the Court to conclude that there was 

Rather. particularly since the record is quite 

> appropriate disposition appears to be a remand 

sue to the Board. This was the course followed by 

Court on a previous occasion where the Board had 

a tot ake proper account of employer actions antedating 

s period. Local ss3. UAW, AFL-CIO, ete. v. 

NLRB. 112 U.S. App. D.C. 107, 300 F.2d 699, cert. denied, 
370 U.S. 911. 


The Board Gare Legally Insufficient Weight to the Fact 
that the Association's Law Firm Was Retained by the Com- 
pany for Its Own Legal Services. 


rejected the Distillery Workers’ contention 
s emplorment of Schatz & Schatz as their 
attorneys ning in 1966, indicates control of the Associ- 


nee one oe counsel in that firm had been counsel to 

Association from its inception * * *.’’ (A. 37, Il. 6-8). 
We submit that this ruling, which was left undisturbed by 
the Board, was erroneous, for such dual representation is 
strong circumstantial evidence that the Association was not 
independent of the company, and that the company did not 
regard it as independent. Since the problem raised by such 
conflict of interests is not peculiar to industrial relations, 


Dial pam o¢ 


but is governed by fundamental principles of the nature 
of legal representation, this Court is at least as equally 
qualified as the Board to evaluate it. If these circumstances 
had been given the weight to which we say they are entitled 
as a matter of law, the Board probably would have, and 
surely should have, concluded that the company dominated 
the Association. Accordingly, we urge the Court to make 
clear to the Board the appropriate legal standard with re- 
spect to conflicting interests of counsel and to direct the 
Board to reconsider the case in light of that standard. SEC 
v. Chenery Corp., 31% U.S. 80, 94. Two of the Canons of 
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Professional Ethics bear directly on this issue. Canon 6 
provides: 


“It is the duty of a lawyer at the time of retainer to 
disclose to the client all the circumstances of his re- 
lations to the parties, and any interest in or connection 
with the controversy, which might influence the client 
in the selection of counsel. 

It is unprofessional to represent conflicting interests, 
except by express consent of all concerned given after 
a full disclosure of the facts. Within the meaning of 
this canon, a lawyer represents conflicting interests 
when, in behalf of one client, it is his duty to contend 
for that which duty to another client requires him to 
oppose. 

The obligation to represent the client with undivided 
fidelity and not to divulge his secrets or confidences 
forbids also the subsequent acceptance of retainers or 
employment from others in matters adversely affecting 
any interest of the client with respect to which confi- 
dence has been reposed.’’ 


Canon 37 provides: 


“Tt is the duty of a lawyer to preserve his client’s 


confidences. This duty outlasts the lawyer’s employ- 
ment, and extends as well to his employees; and neither 
of them should accept employment which involves or 
may involve the disclosure or use of these confidences, 
either for the private advantage of the lawyer or his 
employees or to the disadvantage of the client, without 
his knowledge and consent, and even though there are 
other available sources of such information. A lawyer 
should not continue employment when he discovers that 
this obligation prevents the performance of his duty 
to his former or to his new client. * * *’’ 


If the Association were truly an independent labor or- 
ganization engaged in bona fide representation of its mem- 
bers in negotiations with their employer, there would have 
been a clear conflict of interest between representation of 
the Association and of the company. For, in genuine bar- 
gaining on behalf of the salesmen, it would be the lawyer’s 
“‘duty to contend for that [improved working conditions] 
which duty to another client [the company] requires him 
to oppose.’’ See Canon 6, supra. Moreover, it was inevi- 


table that in representing both the company and the Asso- 
inti counsel would have utilized information in its 
tgs for one which it obtained in a confidential capacity 
from the other. Even if no information regarding the Asso- 
ciation’s limited affairs would come into play in Schatz & 
Sechatz"s handling of the company’s legal matters, the broad 
knowledge of the company’s business received in its latter 
capacity? would unavoidably bear on negotiations on behalf 
of the Association. In short, it would attribute to Adinolfi 
and to Schatz & Schatz gravely unethical conduct to assume 
that they would have undertaken representation of the com- 
pany at the same time that they were receiving fees from the 
union, if they regarded the Association to be other than an 
extension and agency of the company. See, e.g., Chugach 
Electric Ass'n v. U.S. District Court, 370 F.2d 441 (C.A. 9), 
cert. denied. 389 U.S. 920. The more appropriate inference— 
and one which the Board should have drawn—was that 
Adinolf and Schatz & Schatz understood the relationship 
to be such that representation of both the Association and 
the company would not create a conflict of interest and that 
information obtained in representing the company would 
not be used against it in bargaining because the parties did 
not deal at arms’ length. 


These circumstances are even more revealing with respect 
to the state of mind of the company’s officials. The com- 
pany’s choice of Schatz & Schatz to handle its own legal 
affairs reflects that the Lentzes did not regard the Associa- 
tion to be an independent entity which would be likely to 
press grievances for its employees or to negotiate a new 
agreement on their behalf. If the Lentzes thought the Asso- 
ciation was anything other than their instrumentality, they 
were inviting legal representation with divided loyalty. It 
is impossible to conceive of any reason why businessmen 
would consciously put themselves into such a situation— 
quite aside from the ethical difficulties they were raising 
for counsel—and the Lentzes offered none. On the contrary, 


12% Schatz & Schatz were retained for the reorganization of the 
eorapany. (A. 1575, 1580). 


Mervyn Lentz advanced the claim that, at the time the 
company retained Schatz & Schatz, Adinolfi had already 
left the firm.?4 But the Trial Examiner found, on the basis 
of documentary evidence, that this testimony was untrue. 
Lentz’s attempted evasion on this matter strengthens the 
inference that he was conscious of the significance of his re- 
tention of the same firm that represented his employees’ 
‘‘union.’’ See, eg., Wilson v. United States, 162 U.S. 613, 
615, 620-621; DeVore v. United States, 368 F.2d 396 (C.A. 
9) and cases cited, zd. at 397, n. 1; Wigmore, Evidence 4278 
(3 ed., 1940). The failure of Adinolfi to testify, though he 
was under subpoena, and to explain his relationship with 
the company is further strong evidence that no innocent 
explanation was available. See, eg., N.U.R.B. v. A.P.W. 
Products, 316 F.2d 899, 903-904 (C.A. 2); N.L.R.B. v. Ohio 
Calcium Co., 133 F. 2d 721, 727 (C.A. 6); P. R. Mallory & 
Co. v. N.L.R.B., 400 F2d 956 (C.A. 7); Wigmore, op. cit. 
supra, §285. 


If the Examiner was unwilling to draw the inference 
which these evasions virtually compelled. he should at a 
minimum have reopened the hearing to receive Adinolfi’s 
testimony. International Union. U.A.. A. & A. ete. v. 
N.L.R.B., —U.S. App. D.C.—419 F. 2d 686, 687. The Ex- 
aminer failed to do either because he did not appreciate the 
significance of the relationship between Schatz & Schatz and 
Adinolfi to the domination issue. In this, as we have seen, he 


14 “TRIAL EXAMINER: As far as you know from your knowl- 
edge, can you tell me for how long a period it was represented to 


you that Schatz & Schatz represented the Association ? 
ee @¢ * 


THE WITNESS: As far as the information that I had learned. 
it was from 1952 until Joseph Adinolfi severed his relations with 
Schatz & Schatz several vears ago. 

TRIAL EXAMINER: Do you remember approximately when 
that was? 

THE WITNESS: Five years. 

TRIAL EXAMINER: That would make it somewhere in 1962 
or 1963? 

THE WITNESS: Early 1960's, ves. T don’t know exactly how 
long it was.’’ (A, 1578). 
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erred. For that additional reason, this case should be re- 
manded to the Board for reconsideration of the domination 
issue. On remand the Board should be instructed to give 
proper weight to the close relationship between the company 
and the Association's attorney. We urge that the Board be 
instructed, in that connection, to draw the appropriate in- 
ference from Mervyn Lentz’s falsification and Adinolfi’s 
failure to testify—or, with respect to the latter, to reopen 
the hearing to obtain his testimony. International Union, 
U4... A. @ A. etc. v. NLRB, supra. 


CONCLUSION 
By reason of the foregoing, the petition for review in No. 


23,731 should be granted and the cause remanded to the 
Board to reconsider the issue of domination according to 


the proper legal standards. 
Respectfully submitted, 


J. Atsert WoL 
815 Fifteenth Street, N.W. 
Washington, D. C. 20005 


Attorney for Wine & Liquor 
Salesmen & Allied Workers Local 
Union No. 195, etc. 


APPENDIX 


STATUTORY PROVISIONS INVOLVED 
Sec. 8. (a) It shall be an unfair labor practice for an em- 
ployer— 


(1) to interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in section 7; 


to dominate or interfere with the formation or ad- 
ministration of any labor organization or contribute 
financial or other support to it: Provided, That sub- 
ject to rules and regulations made and published by 
the Board pursuant to section 6, an employer shall 
not be prohibited from permitting employees to con- 
fer with him during working hours without loss of 
time or pay; 
* eo * 

(5) to refuse to bargain collectively with the representa- 
tives of his employees, subject to the provisions of 
section 9(a). 

° e ° 
Sec. 10. (b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor prac- 
tice, the Board, or any agent or agency designated by the 

Board for such purposes, shall have power to issue and 

cause to be served upon such person a complaint stating 

the charges in that respect, and containing a notice of 
hearing before the Board or a member thereof, or before 

a designated agent or agency, at a place therein fixed, not 

less than five days after the serving of said complaint: 

Provided, That no complaint shall issue based upon any 

unfair labor practice occurring more than six months 

prior to the filing of the charge with the Board and the 
service of a copy thereof upon the person against whom 

such charge is made * * * 


(c) * * * If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served 
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en such person an order requiring such person to cease 


and desist from such unfair labor practice, and to take 
such affirmative action including reinstatement of em 
ployees with or without back pay, as will effectuate the 
policies of this Act * * * 

(e) The Board shall have power to petition any court 
of appeals * * * for the enforcement of such order and 
for appropriate temporary relief or restraining order 
*** Upon the filing of such petition shall have juris- 
diction of the proceeding and of the question determined 
therein, and shall have power to grant such temporary 
relief or restraining order as it deems just and proper, 
and to make and enter a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole or in 
part the order of the Board. * * * The findings of the 
Board with respect to questions of fact if supported by 
substantial evidence on the record considered as a whole 
shall be conclusive. * * * 
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STATEMENT OF ISSUES PRESENTED 


In No. 23,867, the issues are: 
1. Whether substantial evidence on the record supports 
the Board’s finding that the Company assisted, supported 


or interfered with the administration of the Association. 

II. Whether substantial evidence on the record sup- 
ports the Board's finding that the petitioning Union rep- 
resented a majority of the Company's salesmen for the 

urpose of collective bargaining. 

II. wa hether substantial evidence on the record sup- 
ports the Board's finding that the petitioning Union rep- 
resented a majority of the Company's salesmen for the 
purpose of collective bargaining. 

III. Whether in the face of conflicting representation 
claims where the majority of salesmen belong to a viable 
labor organization which is and has been their certified 

ective bargaining agent for over fifteen years and a 
second labor organization claims to represent these sales- 
men. a refusal to recognize the second was an unlawful 
refusal to bargain. 

Whether the Board’s order was an appropriate 
In No. 23, 731, the issue is: 


Vhether substantial evidence on the record supports 
Board’s finding affirming the Trial Examiner that 
Association was not dominated. 
The present case has not previously been before this 
Court. 


STATEMENT OF THE CASE 


ant to an Agreement for Consent Election exe- 
ented on July 5, 1967 by The Brescome Distributors Cor- 
poration,* the Wine & Liquor Salesman & Allied Workers 
Local Union =195 a/w Distillery, Rectifying, Wine and 
Allied Workers International Union of America, AFL- 
CIO and The Brescome Distributors Employees Associa- 


* Here r referred to us the Company. 
2 Hereinafter referred to as the Union. 


tion, Inc.,2 a representation election was conducted on July 
21, 1967 at which time a majority of the Company’s nine- 
teen salesmen voted in favor of the Association (JA. 152)* 
On July 27, 1967, the Union filed objections and unfair 
labor practice charges alleging, among other things, that 
the Company assisted, dominated, contributed to the sup- 
port of and interfered with the administration of the 
Association and from on or about June 6, 1967 refused to 
bargain with the Union (JA. 153-159). The charges and 
objections were consolidated for hearing and a complaint 
was issued on October 5, 1967. 

A hearing was held on the objections and unfair practice 
charges on twenty-one (21) trial days between January § 
and February 27, 1968. The trial examiner issued his 
decision on August 21, 1968 finding the Company engaged 
in various acts depriving employees of their Section 7 
rights, supported, interfered and assisted with the admin- 
istration of the Association and unlawfully refused to 
bargain with the Union.. The Trial examiner dismissed 
the allegation that the Company dominated the Associa- 
tion. The Board affirmed the Trial Examiner’s findings but 
modified the order so as to require the Company to bar- 
gain with the Union upon its request and to refrain from 
recognizing the Association unless and until the Company 
has so bargained with the Union and later the Association 


has been certified (JA. 7-8). 
Il. BackGrounb oF THE ASSOCIATION 
A. The Association as Collective Bargaining Agent 


The salesmen, warehousemen and truck drivers of the 


Company, a Connecticut corporation engaged in the whole- 


2 Hereinafter referred to as the Association. 
44“JA.” references are to the Joint Appendix. 


sale distribution of liquor and wine from its place of busi- 
ness in Hartford, Connecticut, joined together to form 
The Brescome Distributors Employees Association, Inc. in 
1952, with the salesmen taking the initiative for the first 
meeting held on July 25, 1952, when the Articles of Asso- 
ciation were signed, the by-laws adopted, officers and 
trustees elected. and the assessments and dues set (JA. 
1797-1799: JA. 195-198). A few weeks later the by-laws 
were amended to include truck drivers and warehouse- 
men in the Association and some employees in these classi- 
fieations became members of the Association (JA. 1786, 
1787, 181). On the recommendation of salesman Leo May- 
nard, legal advice and counsel in forming the Association 
were received from Joseph Adinolfi, Jr., who was then 
a member of the law firm of Schatz and Schatz, which rep- 
resented the Connecticut Pharmaceutical Association of 
which Maynard was a member (JA. 1138-1139). 

Following a representation election conducted by the Na- 
tional Labor Relations Board, the Association was certi- 
fied as collective bargaining representative (JA 1795). 

ace 1952, the Association has met at least once a year, 

with ites Board of Directors, officers or other designated 
representatives doing most of its bargaining. While the 
minute book of the Association contains records of the 
annual meetings and some of the meetings of the directors, 
there is no evidence that minutes were kept for all meet- 
ings of the Association, and, in fact, the evidence is to 
the contrary, as witnessed by the fact that the truck drivers 
voted a number of times on various contract proposals and 
no minutes were taken to record such votes. 

Shortly after the Association was certified, the uncon- 
tradicted testimony is that Association bargaining repre- 


sentatives Maurice Sposito, Harvey Grinsell and Leo May- 
uard, all of whom are salesmen, met with the Company’s 
owners, Mervyn Lentz and Samuel Lentz, and discussed the 
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wages, commissions, holidays, vacations and other terms of 
employment of the Company’s salesmen, truck drivers, 
and warehousemen (JA. 1141, 1248, 1364-1365). An oral 
agreement was reached which included a change in the 
vacation benefits and a sliding wage scale based on length 
of service, the latter applying only to the warehousemen 
and drivers (JA. 1141, 1244, 1250). 

Again in late 1956, negotiations between the Associa- 
tion and the Company took place, first for the drivers and 
later for the salesmen. After first rejecting a company 
proposal, the drivers accepted a second proposal. In No- 
vember, 1956, further negotiations took place between the 
Association, represented by Maynard and Sposito, and 
the Company. In addition to discussing holidays, vaca- 
tions and the general duties and responsibilities of the 
salesmen, the parties dealt with commissions on certain 
specific brand items (JA. 1155-1156). A written memo- 
random was drafted containing the agreed upon terms for 
all employees. While this memorandom was not signed, 
it was properly identified by witnesses for both the Asso- 
ciation and the Company and admitted into evidence (JA. 
1156-1157, 1369, 269, 270). 

Again, in November, 1960, negotiations were begun at 
the request of the Association, which was represented by 
salesmen George English and Maurice Sposito, who re- 
placed Joseph Leahy on the negotiating committee, Leahy 
having left the previous month. The Company was repre- 
sented at the bargaining sessions by Mervyn and Samuel 
Lentz and its controller, Stanley Goldstein (JA. 1374). 
Wages, hours, drivers’ pay, salesmen’s commissions, holi- 
days and vacations were discussed, with special attention 
to an increase in salesmen’s commissions on half gallons 
of various brands of whiskey and gin (JA. 1204, 1205, 1520). 
The drivers were offered a $10 a week bonus for satisfac- 
tory work and a $15 a month bonus for safe driving (JA. 


1206-1207). Night men were to receive an additional fifteen 
I5¢) per hour. All drivers and warehousemen were 


tO receive two weeks paid vacation after one year of em- 


in life Insurance after four months’ em- 
t and the Company would pay the cost for Con- 
ddical Service and Blue Cross (JA. 1208-1209, 
The parties agreed to a two-year contract with an 
atic renewal clause, despite the Company’s request 

ract of longer duration (JA. 1210). 
negotiation mecting was set and at that sec- 
ing the salesmen succeeded in obtaining increased 
commissions on certain items (JA. 1520). It was agreed 
hat a memorandum containing the basic agreement was 
be prepared by Stanley Goldstein for delivery to the 
i aAt eee November 28, 1960 meeting of the 
n. the entire schedule of terms of employment 
warehousemen and drivers was read by 


en contract was passed rope (JA. 
_ The contract was drawn and executed by both 
ntatives of the Association and the Company (JA. 
4 1376, 209-213). 


ed to the contract after discussion between the Asso- 
iation and the Company (JA. 1174-1176, 1378, 214). At 
that time. George English notified the Company that the 
rs were not satisfied with their wages. After 

rith the Association’s representatives, the Com- 

greed to increase the drivers’ pay and have a guar- 
rty-«ight © hour work week. These agreed- 

upon tertas are contained in the second addendum to the 
contract, exeented by both parties (JA. 1178-1179, 215-216; 


“SA” refers to Supplemental Appendix to this Brief, containing 
items inadvertently omitted in printing of Joint Appendix. 


On October 17, 1962, George English, representing the 
Association, sent a letter to the Company requesting bar- 
vaining in order to obtain additional life insurance cover- 
age and provisions for major medical insurance coverage 
(JA. 217). Within a few days of receipt of that letter, 
Samuel and Mervyn Lentz and Stanley Goldstein met with 
English and Leo Maynard, and English demanded $10,000 
life insurance for each employee and $10,000 major medical 
coverage (JA. 1183, 1383). 

After Goldstein checked the cost of the demands, Gold- 
stein proposed a $5,000 life insurance policy and a $5,000 
major medical policy covering the employees represented 
hy the Association and not their families (JA. 1184). At 
a subsequent meeting the Association agreed to the $5,000 
life insurance policy provided it had a double indemnity 
clause, and demanded the major medical coverage be 
$7,500 and cover their families. The first two points were 
agreed to by the Company and the Association agreed to 
pay part of the cost of family coverage (JA. 1184). While 
these terms were not put into writing and no new agree- 
ment was drawn, the policies were effectuated (JA. 1185, 
1383). 

The following July, salesman Isidore Zingeser, then 
president of the Association, requested the Company to 
meet for the purpose of discussing the need for a pension 
fund for the employees (JA. 1796, 1184-1187). At the 
first meeting with the Company, Zingeser said the Asso- 
ciation was seeking a self-administered contributory plan 
matched by employer contributions with a provision per- 
mitting employee members to borrow from the fund, as 
they had from their own existing eredit union (JA. 1188, 
1216). Pursuant to the discussion, Goldstein contacted the 


Company’s accountants and attorneys to see if such a 
plan could be developed. After an outline of a plan was 
drawn and shown to Smith and Zingeser, it was agreed 


to be satisfactory (JA. 1188). Once drafted, the plan, called 
2 ‘welfare plan’’, was shown to Smith, signed by him. 
Mervyn Lentz and Goldstein, and made effective in mid- 
August, 1963, retroactive to August 1, 1963, subject to 
2pproval of the Internal Revenue Service (JA. 1188, 1211- 
1215, 1741-1750). By July, 1965, a revised plan now called 
a ‘profit-sharing’ plan finally received approval by the 
Internal Revenue Service. During the period from August, 
1963 to the date of approval, Goldstein and Smith met to 
discuss new developments in the efforts to gain such ap- 
proval (JA. 1189-1190, 1217). 

Upon approval, the profit-sharing plan was executed as 
was the accompanying Trust Agreement (JA. 1751-1770, 
1771-1785). Following a suggested draft by the account- 
ants who wrote the plan, Goldstein sent a letter to the 
employees announcing the profit-sharing plan (JA. 1734, 
218-219, 1218: SA. 2). The plan contained the same monies 
as those contributed to what formerly was called the ‘‘wel- 
fare plan’ and was a continuation of that plan (JA. 1218, 
1219-1220). Smith was a member of the Committee to ad- 
minister the plan. That the plan did not refer to the As- 
sociation is of no consequence since many negotiated plans 
lack reference to unions but are made applicable to em- 
ployees and, in fact, this plan was requested by and nego- 
tiated for employees by the Association. 

Contrary to the Trial Examiner’s finding, drivers par- 
ticipated in the affairs of the Association after 1963; i.e., 
minutes of meeting of October 29, 1965, and November 11, 
1966 (JA. 251-252, 253-254) and Association records (JA. 
242-244, 228, 240, 241, 251-252, 253-254). That they did not 
attend meetings of the Association is not proven, since 


only a few of the minutes of the Association contain a list 
of members present, and therefore no finding can pos- 
sibly be made that drivers were not active in the Associa- 


tion after 1962, or that their action in approving or dis- 
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approving Company offers was outside the ambit of the 
Association. Indeed, the evidence is overwhelmingly to the 
contrary. 

That the above mectings took place and bargaining re- 
sulted in certain gains for all of the employees cannot 
be disputed. While Leo Maynard’s testimony may not 
have referred to all of the specifies of the results of bar- 
gaining between the Association and the Company, it must 
be recognized that it was not contradicted, and, in fact, it 
was corroborated by most of the minutes of the Associa- 
tion and by the Company’s officers, Mervyn Lentz and 
Stanlcy Goldstein. Furthermore, one must consider not 
only Maynard’s age (late sixties), his serious heart con- 
dition and the nervousness which is not unusual when one 
tesiifies in a hearing, but also the fact that the events he 
was asked to recall occurred as many as sixteen years 
ago. Certainly one cannot help but be ‘‘vague’’ and “‘un- 
certain’? when one in Maynard’s condition or even one in 
excellent health is asked to recall minute details of events 
occurring long ago. Additionally, it should be noted that 
Maynard’s testimony was interrupted frequently by per- 
iods of many days during recesses in the trial due to the 
length of his testimony, his condition of health, and prior 
commitments of counsel for all parties.5 One cannot help 
but ask why the Trial Examiner credits Maynard where 
it fits into his ‘‘scheme”’ or ‘‘preconception’’ of things and 
diseredits him where it is not consistent with such 
“scheme’’, even though there is no evidence to contradict 
or rebut Maynard’s testimony. 


B. Edward Horowitz and Morris Tarre Were Not 
Supervisors and/or Agents of the Company 


The participation of former salesmen Edward Horo- 
witz and Morris Tarre in the Association is irrelevant in 


5 Maynard testified on February 6, 9, 13 and 16, 1968. 
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it oceurred well over six months prior to the filing 
the charge (in fact. years before), both employees did 
t possess the indicia necessary to support a finding of 
sory authority, and there is no evidence to prove 
that they acted as agents of the Company. Horowitz as- 
sisted men in selling, as he stated, like a ‘‘senior sales- 
man”* (JA. 328-329). Although he may have interviewed 
one applicant for employment, there is no evidence that he 
hired or fired employees or that he even recommended such 
(JA. 330). He acted at meetings of salesmen when Mervyn 
Lentz was not present and Samuel Lentz did not preside 
and the content of his remarks was outlined by Mervyn 
Lentz (JA. 341, 342). He did not assign or transfer ac- 
counts (JA. 332-334, 363-364). He had an assigned route 
himself and spent four and one-half (4 1/2) days per week 
selling (JA. 331-332, 362). When he left Brescome, Horo- 
witz became a salesman for Heublein, hardly a position a 
true sales manager would accept (JA. 339). The evidence 
is clearly insufficient to prove Horowitz was a supervisor 
within the meaning of the Act. 

Furthermore, no evidence exists that Horowitz was an 
agent of the Company in his activities for the Associa- 
tion. He was elected treasurer by the members of the As- 
sociation (JA. 340). No proof exists that he was looked 
upon as an agent of management in his activities as a 
member of the Association. Indeed, it was Horowitz who 
fought to gain greater benefits for the members and spur- 
red on the members (JA. 205-206). 

Morris Tarre, like Horowitz, was not a supervisor with- 
in the meaning of the Act. He had twenty-five to thirty ac- 
counts to call on for sales, and worked with the sales- 
men calling on accounts. Quotas were not made up by 
Tarre, but were merely distributed by him (JA. 368). 
Neither Tarre nor Horowitz had an office of their own at the 
plant (JA. 269-272). Tarre did not assign or transfer ac- 
counts (SA. 2). He was assigned a quota as were all other 
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salesmen (JA. 377). He played no role in determining bon- 
uses, discharges, or settling grievances (JA. 379-380). 


Tarre was given an application for membership in the 
Association by George English and voted into the Asso- 
ciation by the members (JA. 373), and he attended meet- 
ings (JA. 374). He did not participate in any negotiations 
(JA. 374), but he did recall that whatever the Associa- 
tion’s Board got in negotiations was usually accepted (JA. 
374). He was elected treasurer by the members (JA. 375) 
but was not active in any other way (JA. 376). No evidence 
exists that the Company played any role in the conduct of 
Tarre as a member of the Association or that Tarre 
engaged in any collective bargaining talks (JA. 378). 

The record as a whole indicates that both Horowitz and 
Tarre were more akin to the classification of ‘‘working 
leadmen”’ than supervisors. They worked on their own 
accounts and also aided other salesmen with their sales. 
Their experience was a major asset in assisting the other 
salesmen. While they assisted the Company in some ad- 
ministrative details such as delivering quotas to salesmen, 
introducing speakers at meetings, and discussing some 
sales problems, they lacked the authority to effectively 
recommend hiring, firing, or other action with regard to 
employee-employer relations. No action was taken without 
a complete independent review with both the review and 
decision being made by either Mervyn or Samuel Lentz. 

However, even if Horowitz and/or Tarre were found to 
be supervisors, there is no evidence to indicate that they 
were agents of the Company, or that the Company exerted 
any influence over them in their limited activities on 
behalf of the Association, or that their fellow salesmen 
looked upon them as agents of the Company. Both were 
accepted as members, Tarre even being solicited by another 
salesman. Both were elected by vote of the members, with 
no evidence of coercion or any other impropriety. Their 
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conduct in the Association does not indicate any influence 
by the Company. There is no evidence that Horowitz or 
Tarre acted for the Company at any time as members of 
the Association. While both were treasurers of the Asso- 
ciation, there is no evidence that any pressure or coercion 
was exerted upon the members to pay their dues. Indeed, 
even When neither employee was treasurer, dues continued 
to be tendered and no evidence exists that any pressure 
existed at the time. Why does the Trial Examiner make 
such an inference when no evidence supports such!?! Fur- 
thermore. where is the evidence that any alleged super- 
visor exerted any influence on matters of the Association? 


ARGUMENT 


I. Tse Boarp’s Fixpinc Toat THe Company AssISTED, 
Scpportep anp Isterrerep Wita Tue ApMINIsTRATION OF 
Tse Association Is Nor Supporrep By Svsstrantiau Evi- 
pexce Ox Tue Recorp As A WHOLE. 


A. The Initiation, Formation and Recognition of the 
Association is Not in Issue. 


The Association was formed in 1952 by the Company’s 
employees with the advice and counsel of Attorney Adi- 
nolfi. It was recognized following an election held by the 
National Labor Relations Board and certification of the 
results of that election. The minutes of the Association as 
well as its by-laws and Articles of Association indicate 
the employees’ desire to form the Association. However, 


the events of sixteen years ago are not at issue since they 
pree-de the 10(b) period and the pre-election period. 
Seneca Plastics, Inc. 149 NLRB 320, 222 (1964) ; Universal 
Oil Products Co., 108 NLRB 68 (1954). 

In Local Lodge 1424 v. NLRB, 262 U.S. 411 (1960), the 


Supreme Court of the United States decided that the ap- 
plication of an otherwise lawful union security clause 
could not be an unfair labor practice, though in that case 
the union had not had a majority when it was recognized 
prior to the 10(b) period. The Court stated, supra, at 417- 
419: 


The situation before us is of this latter variety, 
for the entire foundation of the unfair labor practice 
charged was the Union’s time-barred lack of major- 
ity status when the original collective bargaining 
agreement was signed. In the absence of that fact 
enforcement of this otherwise valid union security 
clause was wholly benign. The Trial Examiner, whose 
findings were adopted by the Board observed: 

“The General Counsel concedes that the six-month 
limitation of Section 10(b) of the Act precludes cur- 
rently finding the execution of the 1954 agreement to 
be an unfair labor practice, and also precludes eur- 
rently finding its enforcement to be an unfair labor 
practice... . at any time prior to the .... periods 
.... beginning six months prior to the .... charges 
.... However, this concession in no way detracts from 
the crucial nature of the earlier events because at the 
core of the General Counsel’s contentions as to all of 
the unfair labor practices is his fundamental position 
that, because of the circumstances prevailing when 
made, the original union-security agreement of 1954 
has never been valid or legal, since it has never met 
certain overriding requirements of Section 8(a) of 
the Act. 119 NLRB at 530, 41 LRRM 1121 (Emphasis 
added, except as indicated.) ”’ 

Where, as here, a collective bargaining agreement 
and its enforcement are both perfectly lawful on the 
face of things, and an unfair labor practice cannot be 
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made out except by reliance on the fact of the agree- 

t’s original execution, an event which, because of 

tations, cannot itself be made the subject of an 
unfair labor practice complaint, we think that per- 
mitting resort to the principle that Section 10(b) is 
not a rule of evidence, in order to convert what is 
otherwise legal into something illegal, would vitiate 
the polictes underlying that section. These policies are 
to ber litigation over past events *tafter records have 


been destroyed, witnesses have gone elsewhere, and 


and confused."* H.R. Rep. No. 245, 80th Cong., 
ess. P. 40, and of course to stabilize existing bar- 
ng relationships ... . 


> Court went on to state, supra, at 422-423: 


The applicability of these principles cannot be 
avoided here by invoking the doctrine of continuing 
violation. It may be conceded that the continued en- 
forcement, as well as the execution, of this collective 
bargaining agreement constitutes an unfair labor 
practice. and that these are two logically separate 
violations, independent in the sense that they can be 
described in discrete terms. Nevertheless, the vice in 
the enforcement of this agreement is manifestly not 
independent of the legality of its execution, as would 
be the case, for example, with an agreement invalid 
on its face or with one validly executed, but unlawfully 
administered .... 


In the immediate case, the Board puts such emphasis on 
the pre-10(b) background that it loses sight of the fact 
that on its face the Association was certainly not assisted 
at the time the Union demanded recognition. We are not 
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litigating past events — in this case, events over fifteen 
(15) years old at the time of the hearing.® 

The Board attaches such significance to that past his- 
tory, in fact, so as to base its finding and order substan- 
tially on that activity. Member Brown, in his dissent, notes 
that when the Union made its claim to represent the em- 
pioyees, the only assistance upon which the Board could 
base a finding was the inactive membership of alleged 
supervisors Sandler and Amoroso, and it was Brown’s 
opinion that such assistance certainly did not warrant dis- 
regard of the Association as the certified bargaining agent 
and its status as a viable labor organization, still claiming 
to represent the employee (JA. 9-10). Member Brown 
clearly understands the limitation of section 10(b). 


B. Bernard Sandler and Frank Amoroso Were Not 
Supervisors and/or Agents of Respondent. 


Within the 10(b) Bernard Sandler and Frank Amoroso 
were members of the Association. Although he may have 
had the title of sales manager, that Bernard Sandler was 
not a supervisor is clear from all the facts in the record. 
The evidence is plain that Sandler was on salary and 
handled house accounts. He assisted salesmen and called 
on accounts assigned to him by management, as did other 
salesmen. He engaged in sales activity during 70 to 95 
per cent of his normal work week (JA. 1442, 1628). On 
oceasion he would help men who had a problem on their 
accounts (JA. 964-965). In addition, he handled some rou- 
tine administrative work, including breaking down overall 
quotas, a job which Sandler admits could be done by 


6 The Board speaks of background facts relating to the 1952 
formation of the Association, its certification by the Board pursuant 
to 2 consent election, and the fact that prior to 1960 no written 
contract existed. 
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anyone given the figures, and he kept records of sales 
(JA. 1317-1318, 1468-1469, 1667). Assignments were nor- 
mally effected according to geographical territories and if 
there was an overlap, assignments were made with the 
approval of Mervyn Lentz (JA. 1320-1322). Sandler stated 
that he was asked only once about a salesman (JA. 1633). 
On oceasions when Mervyn or Samuel Lentz or Stanley 
Goldstein were not present, Sandler would start sales meet- 
ings. His remarks and the agenda were always set by one 
or more of the above three members of management. 

On the other hand, Sandler received the same fringe 
benefits as the other salesmen and was not included in 
the Company's executive and management life insurance 
policy taken out with the national trade association (JA. 
1442-1443). Indications of Sandler’s lack of supervisory 
authority are replete throughout the record: 


(1) He did not have the authority to hire or fire 
employees (JA. 1316). 

(2) There is evidence, which is disputed, of only one 
recommendation by Sandler with regard to fir- 
ing an employee and it is undisputed that Mer- 
vyn Lentz personally reviewed the facts involv- 
ing dishonesty by the involved salesman and 
made the decision, without regard to the recom- 
mendations of Sandler (JA. 1009-1010, 1046, 
1631-1632, 1660). 

There is only one instance where Sandler al- 
legedly recommended the hiring of an employee. 
Sandler knew Reuben Deutsch from his prior 
job. Deutsch was hired after being interviewed 
by Mervyn Lentz with no one else present. Sand- 
ler was told by Lentz that Deutsch had been 
hired (JA. 1661). Certainly from this isolated 
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incident it is not sufficient to conclude that Sand- 
ler had supervisory authority. 

Sandler did not have a key to the premises (J.A. 
1433). 

Sandler did not reprimand employees (JA. 
1320). 

Salesmen did not have to report to Sandler (JA. 
1320-1321). 

Only once, according to Sandler, was his opinion 
ever requested about a new salesman (JA. 1633). 
Sandler could not order stock, sign checks, or 
pledge the Company’s eredit (JA. 1679-1680). 
Contests and programs for sales were subject to 
approval by either of the Lentzes (JA. 1665). 


Frank Amoroso performs basically the same functions 
as Sandler. He is responsible for selling wines to eighty 
accounts (JA. 1686) and works with three other salesmen 
selling wines, conducting wine tastings, setting up displays, 
and establishing wine lists. Assignments are made strictly 
according to geographical territories (JA. 1687-1688). In- 
formal weekly discussions are held by the wine salesmen 
with Mervyn Lentz to work out any problems, review re- 
sults and try to improve sales (JA. 1337, 1689). Amoroso 
spends 85 to 95 per cent of his time handling wine tastings, 
covering accounts and handling problems concerning wine 
sales (JA. 1330, 1691). 

Amoroso receives a salary like all the wine salesmen, 
although it is higher due to the number of wine tastings he 
handles, and he receives the same benefits (JA. 1337, 
1478, 1487, 1581, 1731-1732). He does not have the authority 
to hire or fire nor recommend such (JA. 1331, 1693-1695). 
He does not set company policy (JA. 1338). He neither 
has a key to the plant nor does he possess the combination 
to the safe (JA. 1698). No other indicia of supervisory 
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authority having been presented, one can only conclude 
that Amoroso, as well as Sandler, is not a supervisor with- 
in the meaning of the Act. Barney’s Supercenter, Inc., 
128 NLRB 1325 (1960): Seattle Automobile Dealers Asso- 
ciation, 122 NLRB 1616 (1959): The Great Atlantic & Pa- 
cific Tea Company, Incorporated, 119 NLRB 1257 (1958) ; 
Montgomery Ward & Company, Incorporated, 117 NLRB 
1481 (1957). The title of sales manager does not alone 
indicate supervisory authority, FWD Corporation, 138 
NLRB 386 (1962). 

In Tele-trip Co. v. NLRB, 340 F.2d 575 (C.A. 4, 1965), 
the Court held that a girl was not a supervisor who spent 
SO per cent of her time selling and the other 20 per cent 
doing administrative work, including reporting on other 
employees” conduct, interviewing job applicants and han- 
dling cash. Following her interviews of applicants, a man 
who admittedly was a supervisor then interviewed the 
prospective employees and decided whether or not to hire 
them. The girl’s functions were not of a supervisory na- 
ture, the Court held, because they were of a routine nature 
and other than her normal sales duties, did not require 
the use of independent judgment. She was not vested with 
the authority to do more than carry out the instructions 
she received from her supervisors. All of the above factors 
are similar to those in the immediate case. It is respect- 
fully submitted that Sandler and Amoroso are not super- 
visors within the meaning of the Act. 

Furthermore, even if Sandler and Amoroso are found 
to be supervisors, there is no evidence that their participa- 
tion in the Association had any effect upon the other mem- 
bers. Sandler attended two or three Association meetings 
and never said anything at these meetings (JA. 1625-1626, 
1640). Amoroso joined the Association in October, 1964, 
when his application was voted upon and accepted by the 
membership (JA. 1706-1707). Aside from being elected 
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treasurer, Amoroso took no active part in the affairs of 
the Association. 

The responsibility of the Company for the behavior of 
a supervisor cannot be easily inferred but rather must be 
examined in light of all the circumstances. The following 
circumstances, it is submitted, indicate the Company 
should not be held responsible for any of the conduct of 
Amoroso and Sandler as members of the Association: 


Sandler and Amoroso, like all the other mem- 
bers, applied for membership in the Association; 
Both were accepted by vote of a majority of the 
members of the Association ; 

Amoroso was elected treasurer by the members 
of the Association; 

The Company did not participate in any way 
in the application, acceptance, or election of any 
alleged supervisors to membership or as officers 
in the Association; 

The Company did not have any knowledge of the 
activities or membership in the Association of 
Sandler and Amoroso (JA. 1325-1326, 1338) ; 
The Company did not encourage, authorize or 
ratify any activities of Sandler and Amoroso in 
the Association ; 

Sandler and Amoroso were regarded by the em- 
ployees as one of themselves, as witnessed by 
their asking them to join, by voting upon their 
acceptance, by electing them to office—all without 
any participation or urging by Respondent. As 
the Board stated in Mississippi Valley Structural 
Steel Company, 64 NLRB 78, 79 (1945): 


“When a supervisor is included in the unit 
... the employees obviously regard him as 


one of themselves. Statements made by such 
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a supervisor are not considered by employees 
to be the representations of management, but 
of a fellow employee. Thus they do not tend 
to intimidate employees. ** 


In Marinette Marine Corp., 179 NLRB No. 102 (1970), 
the Board found that the presence of a supervisor 
in a bargaining unit, who was recording secretary for 
the union. did not constitute a violation of Section 
S(a)(2) since he was not involved directly in collective 
bargaining negotiations for the union, or in handling 
grievances for the union, and the Employer played no 
part in the supervisor’s holding of a union office. This 
ease is in direct conflict with the Board’s position in 
the immediate case. 


There is no evidence that Amoroso and Sandler exerted 
any influence over the business of the Association or over 
the membership or non-membership of employees. In fact, 
there is not one iota of evidence that Sandler and Amoroso 
acted for and/or in behalf of the Company in their activi- 
ties with the Association. In fact, no knowledge of their 
activities by the Company was shown. The Trial Ex- 
aminer’s attempt to distinguish Nassau and Suffolk Con- 
tractors’ Association, Inc., ete., 118 NLRB 174, (1957), 
which holds that participation by supervisors in a labor 
organization does not necessarily constitute a violation 
of the Act, does not have merit. The Association did in- 
deed represent these employees in obtaining the fringe 
benefits which they shared with their fellow employees. 
The Trial Examiner has failed to discern the relevant 
point of that case—namely, in the absence of evidence that 
the Company ‘‘encouraged, authorized or ratified’’ the ac- 
tivities of the supervisors or acted in a manner so as to 
lead the employees reasonably to believe the supervisors 
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were so acting, it cannot be found that their conduct con- 
stituted assistance to, or domination of, the Association. 
See also Indianapolis Newspapers, Inc. 103 NLRB 1750 
(1953), set aside on other grounds in 210 F.2d 501 (C.A. 
7, 1954). The record contains no evidence that the Com- 
pany even spoke to the alleged supervisors about their 
role in the Association. No inference can reasonably be 
drawn from any evidence covering the 10(b) period that 
the Company’s alleged supervisors acted in any manner 
which could constitute assistance to the Association. In 
addition, as stated before, the participation in the Asso- 
ciation of alleged supervisors Tarre and Horowitz occurred 
prior to the 10(b) period and has no bearing on any finding 
of an unfair labor practice in this case. 


The Company Did Not Direct That The Assocta- 
tion Hold a Meeting and Did Not Interfere with 
Meetings. 


According to the testimony of salesman Al Paul, he 
was told by salesman Leo Maynard that Samuel Lentz 
wanted the Association to have a meeting at Attorney 
Adinolfi’s office (JA. 660). Later, according to Paul Sam- 
uel Lentz ‘‘suggested that I take a few minutes and either 
use his private office or Mervyn’s office to make a phone 
call to Mr. Adinolfi’’ (JA. 661). 

According to Paul’s own affidavit which contradicts his 
testimony Leo Maynard said ‘‘why don’t I call Joseph 
Adinolfi and arrange a meeting’? (JA. 1735-1740). No 
mention is made of Samuel Lentz in that statement, which 
was taken months prior to this hearing. In addition, Leo 
Maynard testified that he went to Paul and asked Paul if 
he would contact Adinolfi for a point of clarification (JA. 
1160, 1166). The suggestion by Samuel Lentz that Al Paul 


use his telephone to make a phone call to Joseph Adinolfi’s 
certainly not an unfair labor practice. 

There is no allegation in the complaint that Mervyn 
Lentz directed Al Paul to call a meeting of the Association. 
-Any finding based upon such allegation is clearly be- 
yond the scope of the Complaint and, therefore, barred. 
Even if such an allegation were made, the testimony of 
Paul is to the effect that at Mervyn Lentz’s suggestion and 
through his cooperation the Association meeting was moved 
up one week. The effort of the Company to accommodate 
the desires of the employees is certainly not illegal under 
the Act. The meeting took place after working hours on a 
Friday so there is no question that the employees were 

their own time. There is no evidence that each employee 

employees as a group were directed by the Com- 
zo to that meeting. 

That the meeting was inconclusive does not suggest, 
contrary to the Trial Examiner’s conclusion, that the meet- 
ing was called at the Company’s request. The procedures 
and remarks which occurred at the meeting of the Asso- 
ciation that afternoon did not suggest any collusion be- 
tween the attorneys for the Association and the Company. 
Futhermore, it should be noted that the Association was 
not made a respondent in this action and that any of the 
acts which took place at these meetings of the Association 
cannot be attributed to the Company, absent evidence to 
the contrary. Such evidence has not been presented by 
the General Counsel. 


D. Remarks of Samuel Lentz and Mervyn Lentz 
Urging Employees to Vote for the Association 
Are Not Improper. 


According to the testimony of General Counsel’s wit- 
nesses, numerous statements were made urging employees 
to support the Association and reject the Union. 


An employer’s right to express a preference between 


two competing unions has long been recognized by the 
Board: 


It is long-established Board policy that an employer 
need not remain neutral in an election campaign, but 
may express a preference between competing labor 
organizations. Absent threats or promises of benefit, 
such expression of preference does not warrant set- 
ting aside an election. Rold Gold of California, In- 
corporated, 123 NLRB 285, 286 (1959). 


see also Cupples-Hesse Corporation, 119 NLRB 1288, 1289 
(1958). The employees’ freedom of choice in the election 
is not impeded by the alleged statements of Samuel and 
Mervyn Lentz since they contain no threats or promises 
of benefit, nor any material misrepresentations of fact. 
See La Pointe Machine Tool Company, 113 NLRB 171, 172 
(1955); The Juvenile Manufacturing Company, Inc., 117 
NLRB 1512 (1957). 

In the Rold Gold case, the employer in a letter went so 
far as to state that if one of the two competing unions won 
the election, and if the employer had trouble with that 
union, and its competitors delivered to its customers, its 
customers would go elsewhere and consequently the em- 
ployees would lose their jobs. The Board held that although 
this letter ‘“‘vigorously’’ urged employees to vote for one 
union over another, it did not impede the employees’ 
free choice. 

Section 8(¢) of the Act and the First Amendment of the 
Constitution of the United States protect an employer with 
respect to expressions concerning labor matters providing 
no threat of reprisal or force or promise of benefit exists in 
the expression. 
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~*But the First Amendment and Section 8(¢) give an 
employer the the right to express his views and opin- 
tons both orally and in other ways, and neither draws 
any distinction between the scope of an employer’s 
right to express his views and opinions when his em- 
ployees are considering whether to unionize or not 
and when they are deciding whether to join one union 
or another. The Constitution and the Act give an 
employer as much right to express his views in one 
situation us in the other, and again it is not for the 
Board or th*= Court to alter or curtail an employer’s 
constitutional or statutory rights.’’ NDIRB v. Corning 
Glass Works. 204 F.2d 422, 428. (C.A. 1, 1953). 


2ee also NLRB v. Virginia Electric & Power Co., 314 US 
+69 (1941). 
In VLRB v. O'Keefe, 178 F.2d 445 (C.A. 9, 1949), the 


‘mployer. while stating that he felt all unions were evils, 
said he preferred the A.F. of L. over the C. I. O. The 
Ninth Cirenit Court found this remark, which is substan- 
tially the same as those allegedly made by the Lentzes, 


non-coercive and, therefore, not violative of Section 


$(a) (1). See also Servette, Inc., 133 NLRB 132, 140 (1961). 
In Jomaxr Apparel Co., 146 NURB 526, 531-532 (1964), 
the Board stated: 


That the Respondent was opposed to the ILGWU and 
that, if it had to bargain collectively with its em- 
ployees, it preferred doing so on the basis of an inde- 
pendent labor organization limited to the employees 
of this plant, is clear on the record as a whole and is 
not seriously disputed by the company... . . Schneier 
conveyed such thoughts to his employees with the in- 
tent that the idea should take root in their minds. All 
this, of course, was perfectly legitimate, for the em- 


ployer has the right, under the statute, to express his 
opinion on such things to his employees. 


It is respectfully submitted that the alleged remarks of 
Samuel and Mervyn Lentz were non-coercive, contained no 
threats or promises of benefit and did not impede the free 
choice of the employees. Indeed, they came within the 
protection of the First Amendment and Section 8(c) of the 
Act. 


E. The Remarks of Samuel Lentz Regarding Em- 
ployees the Company Wanted on the Association’s 
Negotiating Committee Are Irrelevant. 


According to the testimony of Alfred Cohen, Samuel 
Lentz spoke with him in the reception area of the office 
either the Monday or Tuesday following the Board elec- 
tion (JA. 776). Cohen gives two different accounts of the 
conversation. His first account was as follows, with Sam- 
ue] Lentz speaking first : 


‘Don’t forget to go to that meeting and, if possible, 
nominate Sonny Sposito and Leo Maynard for this 
committee.’ I said, ‘‘Funny, I would be glad to nom- 
inate Leo. I doubt that Sonny will accept. Every time 
he is nominated Sonny doesn’t accept.’? He said, 
“<Well, maybe this time he will.’’ I said, ‘‘I will try.” 
and that was the last thing said (JA. 777). 


In his second account of the conversation, Cohen stated, 
referring to Samuel Lentz first (JA. $30). 


He says, ‘‘The two old timers should be on the com- 
mittee. Won’t you see that Leo Maynard and Sonny 
Sposito get nominated?’? I told him about Sonny 
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Sposito not wanting any position, and he said ‘* Maybe 
s time he will accept.** That is all that was said, 
1 I walked out. 


The two accounts given by Cohen are substantially dif- 
ferent in their content. The Company submits if any 
account is to be believed, it must be the latter, since it re- 
fleets an opinion by an older member of management that 
two men who have been with the Company many years and 
who through long experience have a sound understanding 

industry and the Company and their problems be 

negotiating committee. That management should 

its opinion that a member of a union be on a nego- 

ing committee is not unusual and does not constitute 

ference. Furthermore, Cohen’s testimony reveals that 

he did not nominate Sposito and Maynard (JA. 778). Even 

if Samuel Lentz’s remarks be characterized as an effort 

to interefere with a union, there is no evidence whatsoever 

that his remarks had any effect upon the nominations. 

The presence on the Association’s negotiating committee 

of union *‘die-hards’” Frank Smith and Al Paul certainly 

is clear evidence that Samuel Lentz had no say in the 
selection of its members. 


The mere possibility of, or potential means for, in- 
terference and support do not form a substantial basis 
for an unfair labor practice finding in the absence of 
evidence that such potential has been realized. NLRB 
v. Magic Slacks, 314 F.2d 844, 848 (CA. 7, 1963). 


F. There Was No Proof of Irregularity in the Nego- 
tiation of a Contract for Truckdrivers and Ware- 


housemen, 


To the Trial Examiner’s contention that the circum- 
stances surrounding the truckdrivers’ contract were ‘‘man- 


ifestly unusual’? the Company replies that the evidence 
is quite to the contrary. It is clear from the facts previ- 
ously discussed that the Association’s attorney asked 
Paul to have the drivers and warehousemen come to his 
office. Paul made sure that they would and let Adinolfi 
know so. The next day, Paul was called by Adinolfi and 
requested to come to his office, where Paul was asked, in 
the presence of the employees, to sign a contract cover- 
ing their terms of employment, which Paul did after agree- 
ing it was ‘‘a nice contract.’’ Nothing was secretive in 
this matter. At no time did General Counsel attempt to 
prove it was not approved by the drivers, warehousemen 
or the Association, or that it was not negotiated in any 
way. In the absence of such proof, one cannot assume the 
facts to have been so. The Trial Examiner cannot shift 
the burden of proof from General Counsel to the Company. 
No coercion may be inferred from this behavior since the 
drivers and warehousemen were not involved in the elec- 
tion about to take place. Certainly one is not prohibited 
from all actions with regard to all its employees when not 
all employees are involved in a representation proceeding. 
It is respectfully submitted that the Trial Examiner’s 
finding concerning the purpose and effects of the new 
contract is highly unreasonable and speculative. 


G. The Trial Examiner Violated the Rules of Evi- 
dence and Prejudiced. the Company’s Case. 


The Company takes strong exception to the Trial Ex- 
aminer’s blatant violation of the rules of evidence when 
he proceeded to discuss at length the contents and merits 
of a document allegedly signed at a Union meeting on July 
13, 1967, when that document was admitted for the limited 
purpose of judging witness Legare’s eredibility (JA 24, 


1.52-62). Such comment is in violation of the rules of 
evidence and prejudicial to the Company and the merits 
of this case. 


H. Conclusion—General Counsel Has Failed to Prove 
That The Company Assisted, Contributed to the 
Support of and Interfered with the Administra- 
tion of the Association. 


The evidence ax discussed above fails to prove that the 
Company has violated Section 8(a)(2) of the Act or has 
interfered with the election. A certain amount of coopera- 
tion may be extended by an employer to a properly recog- 
nized collective bargaining agent. In Wean Mfg. Co., 147 
NLRB 112. at 117 (1964), the Board stated: 


‘*The ultimate question, it seems to me, is whether 
the extent of the ‘cvoperation’ accorded by an em- 


ployer to the representative of his employees is so 
great as (1) to constitute interference with the em- 
ployees’ right to be represented by this or any other 
bargaining representatives, or (2) unduly to affect 
the ability of the representative to deal on behalf of 
the employees with an employer to which it is be- 
holden.”’ 


The Seventh Circuit Court of Appeals accords with the 
Board’s sentiments in its decision Chicago Rawhide v. 
NLRB, 221 F.2d 165, 167 (1955), where it said: 


**A line must be drawn, however, between support and 
cooperation. Support, even though innocent, can be 
identified because it constitutes at least some degree 
of control or influence. Cooperation only assists the 
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employees or their bargaining representative in car- 
rying out their independent intention. If this line 
between cooperation and support is not recognized, the 
employer’s fear of accusations of domination may de- 
feat the principal purpose of the Act, which is co- 
operation between management and labor. 


The alleged cooperation of the Company falls far short 
of control or influence. The acts of offering the use of a 
telephone, ending a sales meeting at the normal hour, the 
Association having a meeting on Company property with- 
out Company knowledge are no indication that the Com- 
pany is controlling or influencing the Association. There 
was nothing more here than ‘‘a convenient and limited use 
of company facilities as had apparently been permitted in 
the past.”*. The Powers Regulator Company, 149 NLRB 
1185 (1964). Cooperation of the employer is not neces- 
sarily assistance. Continental Distilling Sales Co. v. 
NLRB, 348 F.2d 246, (C.A. 7, 1965). 

The Company respectfully urges that on the facts pre- 
sented in this case the General Counsel has failed to sus- 
tain its burden of proof that the Company within the 
10(b) period and pre-election period assisted, contributed 
to the support of, or interfered with the administration of 
the Association. Therefore, the Complaint should be dis- 
missed as to the allegations of violations of Sections 
8(a) (2). 

However, should a finding of unlawful assistance, sup- 
port or interference be found, Respondent contends that 
the remedy should be confined to an order to cease and de- 
sist from the particular acts found unlawful, 
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Txe Boarp’s Finpinc THaT THE Union REPRESENTED A 
Masority oF THE CoMPany’s SaLesMEN 1s Not Svp- 
PORTED BY SussTantTIaL Evipexcr ox THe Recorp as a 
WHOLE. 


A. The General Counsel failed to prove that the 
Union received valid authorization cards from a 
majority of salesmen. 


When confronted with a claim by the Union, based on 
authorization cards, that a majority of the employees wish 
to be represented by it, it is crucial that the claim be in- 
tensely scrutinized since, as has been repeatedly held, a 
claim based upon authorization cards is certainly not the 
most reliable method to ascertain the employees’ desires. 

In Crawford Mfg. Co. v. NLRB, 386 F.2d 367, 371 (C.A. 
+, 1967), cert. den. 390 U.S. 1028, the Court stated: 


“On the question whether the cards evidenced an in- 
tentional and intelligent authorization by a majority 
of the employees to the union to represent them, we 
think the burden of proof was on the General Counsel 
of the Board. Engineers & Fabricators, Inc. v. NLRB 
276 F.2d 482, 487 (Sth Cir., 1967); Peoples Service 
Drug Stores, Inc. v. NLRB, 375 F.2d 551, 556, 557 (6th 
Cir., 1967). Regardless, however, of where the burden 
lay, we are obligated to scrutinize the entire record 
and ascertain whether there is substantial evidence 
for the Board’s finding here that the union, when it 
demanded recognition, was representing a majority of 
the employees. National Can Corporation v. NLRB 


374 F.2d 796, 804 (7th Cir., 1967). 


The Court further stated; thid at 372: 
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“*| . . we will not stick mechanically to the literal 
phrasing of the cards. A ghost of the parol evidence 
rule, such literalism subordinates what really counts: 
the actua! understanding of the signers.’’ (emphasi= 


added) 


It is submitted that General Counsel failed to sustain its 
burden of proof that the cards evidenced an intentional and 
intelligent authorization by a majority of employees to the 
Cnion to represent them. It is submitted that the evidence 
in the record overwhelmingly supports the Company’s 
contention that the Union did not represent a majority of 
its salesmen. That the solicitations were, in fact, deceitful 
is repeatedly evident in the record. 

Salesman Norman Goldman testified that at the first 
meeting the salesmen attended Ralph Canton, president of 
the Union, discussed an election. According to Goldman, 
Canton passed out union cards and: 


‘‘He told us that it was for an election, and if we had 
enough cards, he could demand an election, he had 
enough signatures on the cards that is.’’ (JA. 1098- 
1099). 


Canton said the cards were ‘‘only’* for an election (JA. 
1100-1101)! He told the salesmen that if he got enough 
signatures on the cards he would send a letter to the Na- 
tional Labor Relations Board and the Company demanding 
an ‘“‘clection’’, not, as the Trial Examiner states, demanding 
‘recognition’? (JA. 40, 1. 50-58) (JA. 1059, 1073-1074). 
Goldman testified that the salesmen felt they should have 
an election and so expressed themselves at the second 
Union meeting (JA. 1059). 

According to Goldman it was his understanding that the 
Union could not represent him without an election and the 


purpose of the cards was to bring about an election. Based 
upon this representation and with the understanding that 
only if a majority of his fellow salesmen voted to have the 
Union represent them would the Union do so, Goldman 
signed a card (JA. 1102-1103). 

It is respectfully submitted that the card signed by 
Goldman is invalid since its purpose was misrepresented 
as being only for an election. Cumberland Shoe Corpora- 
tion, 144 NLRB 1268 (1963), enfd. 351 F.2d 917, 920 (C.A. 
6. 1965): S.E. Nichols Company, 156 NLRB 1201, fn. 1. 
(1966). See also Marie Phillips. Inc., 178 NLRB No. 53 
(1969). 

According to salesmen Anthony Kowalezyk, whose card 
the Tria] Examiner does not even discuss, Ralph Canton 
told the salesmen when he solicited cards that upon ob- 
taining a majority, the salesmen should go along with a 
letter asking for an election (JA. 858). Kowalezyk testified 
that Canton told the salesmen that the Union could not 
represent them until after they won an election conducted 
by the National Labor Relations Board (JA. 852-853). He 
further testified that it was his understanding at the time 
he signed the card that if the Union won the election, it 
would be his bargaining agent (JA. 854). Canton stated he 
would send a letter to the Company demanding an election 
(JA. 855, 856, 857). The letter would say that the Union 
had a majority to ask for an election (JA. 856). 

Substantiating Kowalezyk’s testimony is that of sales- 
man William McEnroe, who stated that Canton told the 
salesman that once he had a majority, 


“the was going to ask the National Labor Relations 
Board to call an election so the men could vote, all the 
men could vote for or against, an election to be con- 
ducted by the National Labor Relations Board.”’ (JA. 
1006). 


On June 3, 1967, Canton told the salesmen, ‘‘Now that a 
majority have signed cards, we will petition the National 
Labor Relations Board for an election’? (JA. 1003, 1004). 
According to McEnroe, Canton ‘‘told us there was a ma- 
jority, and the men could go along with what they volun- 
tarily wished to do....’’ (JA. 1006). Canton then explained 
how the Board conducted a secret ballot election (JA. 
1007). 

It is respectfully submitted that the cards signed by 
Anthony Kowalezyk and William McEnroe are invalid as 
authorizations since it was misrepresented that the cards 
were needed to add to others so as to be able to obtain a 
Board conducted election. At no time did Canton explain 
that the cards would be used for any other purpose except 
to obtain an election. 

Further evidence of Kowalezyk’s understanding that the 
card was only for an election was provided in the uncon- 
tradicted and unrebutted testimony of salesman Kenneth 
Legare, who testified that he was given a card by Kowalezyk 
who told Legare; ‘‘ Just sign it. It just means an election.’’ 
(JA. 1133). Legare did not read it and based on Kowalezyk’s 
representation he signed it (JA, 1132-1133). That Legare 
was misled as to the purpose of the card and never in- 
tended to have the Union represent him is clear from his 
testimony that he never expressed any interest in having 
the Union represent him (JA. 1134). 

It is respectfully submitted that the card signed by Le- 
gare, which the Trial Examiner did not discuss, be found 
invalid as an authorization to the Union to be his bargain- 
ing agent since he was told it was just for an election. 
Cumberland Shoe Corporation. supra; S, E. Nichols Com- 
pany, supra. 

That the statements of Canton as to the meaning of the 
cards were conveyed to another employee is evident in the 
testimony of salesman Leo Maynard, who was solicited by 
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“rank ith who attended all the meetings Can- 
eae to the testimony of Maynard, Smith 


+> Will you sign the card? It’s merely for election pur- 


poses** (JA. 1161). 


Marnard repeatedly and consistently testified to these re- 

marks (JA. 1162. 1163, 1164, 1165). This testimony coin- 
‘ides with that ca mith. who testified that Canton told the 

smen once the Union won an election, they would re- 
present the shee (JA. 598). After Maynard signed 
the card. he told Smith he wasn’t interested in joining any 
union. He said he was satisfied where he was and ‘‘didn’t 
want anybody to be my bargaining agent’? (JA. 1162, 
116+). 

It is respectfully submitted that the card of Leo May- 
nard, which was not discussed by the Trial Examiner. 
should be invalidated as an effective authorization to have 
the Union represent him as his collective bargaining agent 
since its meaning was misrepresented as ‘‘merely’’ or 

stri ** for election purposes. Cumberland Shoe Cor- 
poration, supra: S. E. Nichols Company, supra. 

Salesman Reuben Deutsch. whose card the Trial Exam- 
iner credits withont discussion, in his written statement to 
counsel for the Company stated that Canton told the sales- 
men ‘‘if we had a majority of Brescome salesmen the 
union could petition the National Labor Relations Board 
for an election.”” Dentsch said he understood the Union 
could not represent the salesmen without an election (JA. 


1792). 


Lidge 

Further testimony concerning Canton’s talk of an elec- 
tion was provided by salesman Albert Paul who stated ‘‘We 
had no idea there was or would be an election unless we 
had a majority.”’ JA. 740). 


The evidence clearly establishes that the talk around the 
plant and at Union meetings centered on having a National 
Labor Relations Board election to determine the employees’ 
choice. Again and again an election was represented as 
the only means by which the Union could obtain recogni- 
tion. Two employees (Kowalczyk and Smith) who were 
present at those meetings solicited two employees who were 
not present and both solicitors represented the cards as 
being ‘‘merely,’’ ‘‘strictly’’, or ‘‘just’’ for an election (JA. 
1133, 1162, 1163, 1164, 1165), revealing their own miscon- 
ceptions as to the meaning of the cards and, it is submitted, 
the invalidity not only of the cards received by the solicitors 
but also of the solicitors’ own cards. The entire atmosphere 
existing at the time of the solicitation of cards sheds sub- 
stantial light on the understanding of the signers at the 
time they signed. This atmosphere, it is submitted, must 
be considered a major factor in determining the intent of 
the signers. 

Furthermore, where the atmosphere creates some ques- 
tions as to what the signers understood to be the meaning of 
the cards, it is clearly necessary to offer to the signers an 
opportunity for a clear, unequivocal expression of their 
true intent by a secret election.” To bind the signer to the 
proposition that he signed so therefore he knew what he 
was signing in the face of multitudinous evidence that he 
was told there had to be an election and the Union needed 
a majority of cards to demand an election is to have denied 
the signer in this immediate case the right to express his 
choice free from the misrepresentation and confusion in- 
duced both directly and indirectly by the statements of 
Canton at Union meetings. Even ‘‘men of some substance 
and intelligence’? as the Trial Examiner described the 


7 Member Brown, in his dissent, notes that the designating of the 
union in the circumstances of this case does not support a bargaining 


order (JA. 9). 
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salesmen, may become confused (JA. 40. 1. 9-11). It is 
respectfully submitted that the cards signed by salesmen 
Goldman, Kowalezyk, McEnroe, Deutsch, Maynard, Smith 
and Legare shold be specifically invalidated and that the 
remainder of the cards signed by salesmen who were pre- 
sent at the Union meetings should likewise be invalidated 
since they too were executed in an atmosphere, at best, per- 
meated with deceit. fraud. confusion and misrepresenta- 
It is further submitted that the card signed by salesman 
Lawrence Sameloff should be invalidated since Sameloff’s 
testimony clearly evidences that he did not recall signing 
the card (JA. 1106, 1107, 1108), and at no time desired to 
be represented by the Union. General Counsel has failed 
to support its burden of proof. Sameloff held a withdrawal 
eard from the Union since he did belong to the Union when 
employed at Fisher Wines, Incorporated (JA. 1104, 1105). 
This card permitted him re-entrance to the Union without 
paying the full initiation fees. Why shouldn’t he maintain 
that card! 

Sameloff testified that before receiving Canton’s letter 
of June 8, 1968, he told Mervyn Lentz and Stanley Gold- 
stein that with regard to the union ‘‘if anything should 
come at this time or anything I would speak for myself’’ 
(JA. 1109). He went on: 


‘*T said to them at that time that I — if I remember 
Brescome was not union, and so long as Brescome was 
not union, if anything should come up or anything, I 
could speak for myself and argue for myself, and at 
any such time I would not accept anybody or anyone 
for a bargaining power for myself. I would speak for 
myself and discuss for myself (JA. 1109-1110).’’ 


At a later date Sameloff told his fellow salesmen: 


eased As far as I am concerned, even though I hold 
a withdrawal card in the union and am an active mem- 
ber, I don’t have anyone representing me with the 
company until I learn where I stand with the company 
union, with management or anyone including the As- 
sociation,’? and I was new in the Association, and I 
stated to every single man and everybody in the com- 
pany at the time, ‘‘I don’t want anyone talking for 
me but myself at that time and until I know whether 
we are union or not.’’ I still feel the same way. (JA. 
1111-1112) 


Sameloff went on to testify that no one will represent him 
‘until we decide whether we go union or not’’ (JA. 1113). 
Surely, those are not remarks by one necessarily in sym- 
pathy with the Union. By ‘“‘going”’ union, Sameloff ex- 
plained, he meant if a majority vote to join the Union (JA. 
1115). Sameloff based this comment upon his prior ex- 
periences at Fisher Wines, Incorporated, where the em- 
ployees held a secret ballot election to determine if they 
would “go”? union (JA. 1115-1116, 1119-1120). The Trial 
Examiner’s attempts to discredit Sameloff by claiming his 
positions are inconsistent is highly incredible in view of 
the above expressions of sentiment by Sameloff. 

Indeed the understanding of Sameloff was certainly what 
Congress intended when it passed the Act, for as Sameloff 
stated. 


Trial Examiner: Did anyone tell you this [an elec- 
tion] is the only way you can do it? 

The Witness: Nobody told me. I think it was the 
— it is the democratic way. 

Trial Examiner: Nobody told you? 
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The Witness: No one told me one way or the other 


whether you had to vote or not. I just took it for 

ted you have to vote on these things. Nobody just 
goes up to You and says, **You are union.’’ and every- 
body is union. You have to vote. You have to voice 
Fou are union (JA. 1116). 


Samelof repeatedly stated that ‘so long as the fellows 
voted majority which way”* they wanted to go, you could 
have a union (JA. 1117, 1118). 

It is respectfully submitted that the card allegedly signed 
by Samelotf at some unknown location and under unknown 
circumstances be invalidated as an effective authorization. 
The record reveals that at no time did Sameloff wish the 
Union to represent him unless and until a majority of the 
salesmen voted by secret ballot to ‘“‘go union’’. Sameloff 
expressly declared to both management and his fellow 
salesmen that he would speak for himself. At a later date 
he ae he would speak for himself until such time as he 
knew whether the men would ‘‘go union’’. The testimony 
of Sameloff clearly rebuts any presumption or evidence 
that Sameloff. when and if he signed the card, authorized 
the Union to be his bargaining representative. According 
to Sameloff only if the Union won an election could it be 
his bargaining representative at Brescome. Clearly, the 
General Counsel has failed to prove the authenticity of 
Sameloff’s ecard. 

Deutsch and Sameloff stated the Union could not repre- 
sent the salesmen without an election. Maynard, Goldman 
and Legare were told the cards were ‘‘only”’, ““merely,”’ 
or **strictly’’ for an election. Seven card signers out of 
thirteen have evidenced not merely a question as to the 
meaning of the cards, but in fact definite understanding 
that they were only for election purposes. 

It is respectfully submitted that under the circumstances 
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described above, the Union did not possess valid authoriza- 
tion cards from a majority of salesmen, In those instances 
involving Maynard, Goldman and Legare, the cards were 
represented as being ‘‘only’’, ‘‘merely”’, or “‘strictly’’ for 
an election. Such a misrepresentation as viewed by the 
Board in Cumberland Shoe Corp., 144 NLRB 1268 (1963), 
enfd. 351 F. 2nd 917 (C.A. 6, 1965), clearly negates the 
allegation that the card was valid for the purposes of 
designating a union as collective bargaining representative. 
See Amalgamated Clothing Workers of America v. NLRB 
(Sagamore Shirt) 124 App. D.C., 365 at 373-374, 365 F. 
2nd 898 at 906-907 (1966) ; Amalgamated Clothing Workers 
of America v. NLRB (Hamburg Shirt) 125 App. D.C. 275 
at 280, 371 F. 2nd 740, 745 (1966). Such wording ‘‘deliber- 
ately and clearly cancels’ the language of the card since it 
directs the signed to disregard and forget the language of 
the card. See Amalgamated Clothing Workers of America 
v. NLRB (McEwen Mfg. Co. — App. D.C. —, 419 F.2nd 
1207, 1209 (1969). 

Since Smith and Kowalezyk solicited cards from two of 
the above employees and used the terminology stated 
above, it is clear that their understanding was that the 
cards were only for the purpose of obtaining an election. 
See Marie Phillips. Inc., 178 NURB No. 53 )1969). Fur- 
thermore, the record as illustrated above reveals that 
Deutsch and Paul understood the ecards did not give the 
Union the authority to represent them without an election. 
McEnroe also testified that there had to be an election 
before the Union could represent the employees and that 
the cards were needed so as to obtain a National Labor 
Relations Board conducted election, At no time according 
to the testimony did Canton explain that the cards would 
be used for any purpose other than an election. 

This court in UAW v. NLRB (Preston Products Co.). 
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129 App. D.C. 196, 202, 392 F.2nd S01 at SO7 (1967) cert. 
denied 392 U.S. 906, stated: 


It is entirely possible, of course, that in a particular 
case the credited evidence as to the circumstances 
under which the cards were signed would reveal such 
gross misstatement as to the union’s intention with 
respect to an election, or as to matters unrelated to 
an election, that the Cumberland rule would not be 
applied by the Board. Nor would we require its appli- 
cation, for given such gross misrepresentation the em- 
ployee’s signature on the card could not be construed 
as a fair and free designation of the union as his 
bargaining agent. Thus Cumberland does not articulate 
an absolute rule, but rather a useful and well founded 
rule of thumb. 


The record in the immediate case reveals a prime example 
of an atmosphere in which gross misrepresentation existed 
in the solicitation of employees’ signatures. From the cir- 
cumstances described it is apparent that a majority of the 
employees understood that the signing of the cards was 
merely for the purpose of obtaining a Board-conducted 
election. The statement of Canton resulted in the creation 
of an atmosphere replete with confusion and misunder- 
standing and the misrepresentations were fraught with 
fraud and deceit. 

The general reluctance of the courts to accept the relia- 
bility of authorization cards as an indication of an em- 
ployee’s wishes is becoming more and more widespread. 
NLRB vy. Flomatic Corp., 247 F.2nd 74, 78-79 (C.A. 2, 
1965); Forth Smith Broadcasting Co. v. NLRB, 341 F.2nd 
374 (CA. &, 1965); Peterson Bros. v. NLRB, 342 F.2nd 
221 (CLA. 5, 1965); NLRB v. Hannaford Bros. Co., 261 F. 
2nd 638 (C.A. 1, 1958): NDURB vy. Johnnie’s Poultry, 344 
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F.2nd 617 (C.A. 8, 1965). A number of courts have likewise 
seen fit to discredit the reliability of the cards. In NLRB 
v. Swan Super Cleaner, 384 F.2nd 609, 618 (C.A. 6, 1967) 
the court stated: 


‘‘We believe that whatever the style or actual words 
of the solicitation, if it is clearly calculated to create 
in the minds of the one solicited a belief that the only 
purpose of the cards is to obtain an election, an inva- 
lidation of such card does not offend our Cumberland 
rule.’’ 


In NLRB v. S. E. Nichols Company, 380 F.2nd 438, 445, 
(C.A. 2, 1967), Judge Friendly stated: 


“It is quite a different matter to permit a union to 
attain recognition by authorization cards procured on 


the affirmative assurance that there would be an elec- 
tion without a further clear explanation that the cards 
can and may also be used to obtain recognition without 
any subsequent expression of preference by the em- 
ployees; such a half-truth gives the employees the 
false impression that they will have an opportunity in 
all events to register their true preferences in the 
secrecy of the voting booth. As has been well said, 
Note, supra, 75 Yale L. J. at $26: ‘If the employee 
thinks the cards will lead to a secret ballot, he can 
insure himself against the possibility of future retalia- 
tion and prevent harassment only by signing. Such an 
employee may sign a card planning to vote against 
the union or at least intending to reserve decision 
until he hears the employer’s views or talks to fellow 
employees.’ 

We decline to encourage such an impairment of em- 
ployees’ section 7 rights.’* 
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The Seventh Cireuit stated in VLRB v. Dan Howard 
Manufacturing Co., 390 F.2nd 304 (1968) at 309, ‘We apply 
the restatement in Swan of the Cumberland rule and hold 
that ‘in its total context” the only reasonable inference 
that can be drawn... (was that the solicitation created in 


the employee's mind a) misapprehension as to what signing 


the card meant and that her signature on the ecard did not 
represent an intention to designate the Union as her bar- 


gaining agent.” 

The Eighth Circuit in Bauer Welding & Metal Fabrica- 
tors. Inc. v. NLRB, 358, F.2nd 766 (1966) at 774, rejected 
the C pee rland mechanical approach when statements were 
*‘designed for the purpose of, and succeeded in, creating 
the impression in the minds of the employees . . .’’ that the 
cards would be used only for an election. 

The same result was reached by the Fifth Cireuit in 
Engineers & Fabricators. Inc. v. NLRB, 376 F.2nd 482 
(1967) and in NLRB v. Southland Paint Co., 394 F.2nd 717 
(1968) and by the Second Cireuit in NLRB v. River Togs. 
Inc. 382 F.2nd 198 (1967). Then the Fourth Circuit in 
Crawford Manufacturing Co. v. NLRB, supra, and NLRB 
:, S. S. Logan Packing Co., 386 F.2nd 562 (1967), noted in 
particular circumstances ‘‘a prevalent and pervading mis- 
conception (as to the purpose of the cards) when generated 
by the union organizers’ representations,’’ and refused to 
enforce the Board’s bargaining order. 

The First Circuit’s decision in NLRB x. Southbridge 
Sheet Metal Works, Inc., 380 F.2nd 851 (1967) was relied 
on by the General Counsel of the Board to show conflict 
with other circuits in his petition for certiorari in the 
Crawford case. Although enforcing the Board order, the 
Southbridge decision appeared to reject the Board’s ra- 
tionale. The court in Southbridge looked to the nature of 
the “thard sell’? and asserted it would not go ‘‘so far as to 
say that a misrepresentation cannot ever vitiate a card”’ 
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unless ‘sole purpose’? language is used. Later, in NLRB 
v. Sandy’s Stores, Inc., 398 F.2nd 268 (1968), the First 
Cireuit broke away completely and, in rejecting the Board 
order, said at 271: 


To uphold the Board’s determination . . . we would 
have to affirm two Board reversals of the Trial Exam- 
iner on eligibility, two reversals on the validity of 
card authorizations, and six findings of validity of 
cards not considered by the Trial Examiner . . . More- 
over, affirmation of the card authorization findings 
would require reliance in the most mechanical sense 
on the Cumberland rule, an approach rejected by a 
number of other circuits and, we think, not necessarily 
commanded in the instant case by our own remarks in 
NLRB v. Southbridge Sheet Metal Works, Inc. 380 
F.2nd 851 (1st Cir. 1967). 


It is respectfully submitted that the General Counsel 
failed to sustain its burden of proof that the cards evi- 
denced an intentional and intelligent authorization by a 
majority of employees to be represented by the Union. 
In view of the evidence of confusion and misrepresenta- 
tion and the manifest efforts of the president of the 
Union to create such confusion, it is submitted that this 
Court is presented with an examplary set of circumstances 
in which to suport its statement set forth above in the 
Preston Products case. Not only do we have three ecards 
(Maynard, Goldman and Legare) that were signed on the 
basis of misrepresentation using the ‘‘magie words** of 
Cumberland, but we also have five cards (Smith, Kowal- 
ezyk, Deutsch, Paul and McEnroe) which were executed 
under a gross misconception induced by the Union's pre- 
sident as to their purpose. As the Fourth Cireuit Court 
stated in Crawford Manufacturing Co. v. NERB, supra, at 
372, “. .. what really counts: the actual understanding of 
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standing than the remarks of Goldman, McEnroe, 
Deutsch. Kowalezyk and Smith, both when soliciting cards 
and when testifying to the remarks made by Canton at 
Union meetings. 

NLRB vy. Gissel Packing Co. 395 U.S. 575 
e Supreme Court recognized that the union or- 
ganizers abuse the rules for card solicitations by misrepre- 
senting the effect of signing a card. The Court warns that 
Trial Examiners should ascertain whether the union ad- 
herent’s words were deliberately and clearly calculated to 
lead the signer to disregard the language of the card and 
the *‘trial examiners should not neglect their obligation to 
ensure employee free choice by a too easy mechanical ap- 
plication of the Cumberland rule’’ (at 607-608). 

It is submitted that the immediate case presents the 
eXact situation to which the Supreme Court addressed it- 
~elf when it cautioned against the mechanical Cumberland 
rule — namely, a solicitation of employees fraught with 
misrepresentations as to the meaning of the cards. Of 
course, further complications exist as a result of the 
existences of authorization cards for the Association, as 
well as the Union, signed by a majority of employees. Even 
absent the misrepresentations by the Union president, are 
we not faced with two claims allegedly suported by card 
majorities! While Gissel Packing does not deal with this 
issue, it certainly presents evidence that either misrepre- 
sentations existed when the union solicited cards — or the 
ernployees did not understand the meaning of the cards. 


B. A Question Concerning Representation Exists 
Since A Majority of Employees Also Signed 
Cards for the Association 


While the Trial Examiner states that ‘‘we are dealing 
with men of some substance and intelligence, who may well 
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be held to have known what they were doing when they 
executed such authorizations,’’ he proceeds, with one 
swoop to cover over the fact that these salesmen signed 
cards for the Association at the office of the attorney for 
the Association by claming they did so as a result of 
‘‘Respondent’s encouragement’’ of adherence to the As- 
sociation, and it was not a ‘‘free and voluntary act on the 
part of the salesmen’’ (JA. 34, 1. 50-54). Yet the Trial 
Examiner did find that Company did not direct, encourage, 
or ratify the visits of individual salesmen to the office of 
the Association’s attorney (JA. 34, 1. 42-47). Is not the 
Trial Examiner establishing a double standard for testing 
the validity of authorization cards? In fact, there is no 
evidence that these signatures were not gained in the ac- 
ceptable manner insofar as Board law is concerned. The 
only evidence that we have concerning ‘‘coercion’’ is that 
Ralph Canton, not the Company, told the employees to 
sign anything to mislead the Company and ‘‘go along” 
with the Association. But what was the true intent of 
these employees who ‘‘knew what they were doing’’ when 
there was no fraud or deceit involved in their signing for 
the Association? Perhaps it was in fact to authorize the 
Association to continue as their collective bargaining rep- 
resentative. According to the testimony of eleven salesmen 
and the sister of another, who witnessed her brother’s 
signature, these cards were signed between the dates July 
7 through July 19, 1967: 


Name Date Signed Transcript Exhibit 
Daniel Shea July 14,1967 JA, 298-299 JA. 
Henry Gasiorck July 14,1967 JA, 298-299, 411-418 Rs JA 
Albert Paul July 7, 1967 841- 844 JA, 713-716 R1s JA. 
Alfred Cohen July 19, 1967 941- 943 JA, 796-798 R20 JA. 
Joseph M. Leahy July 12,1967 1179-1180 JA. 936-937 R28 JA. 
William J. McEnroe July 18, 1967 1300-1301 JA. 1000-1001 RS$1 JA, 
Reuben Deutsch July 14,1967 1379-1381 JA, 1047-1049 R34 JA. 
Bruno Golaski July 18,1967 2755-2757 JA, 1582-1584 R51 JA.2 
Frank L, Smith July 14,1967 JA. 512 R 54 JA. 
Leo Maynard July 14,1967 2789-2791 JA. 1587-1589 R55 JA. 
Fred A, Dressler July 19,1967 2803-2804 JA. 1592-1598 R56 JA, 
Maurice L, Sposito July 12, 1967 2829-2882 JA. 1594-1597 R57 JA. 
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Of the twelve signers Listed above, nine signed cards 
(valid or invalid) distributed by the Union. Under these 
cireumstances. the real inzent of these nine men cannot be 
determined until, at least, they have the opportunity to 
vote by secret ballot. The signing of cards by the nine men 
for both the Union and the Association lett only four pos- 
sible valid designations for the Union, making it a minority 
union which if the Company recognized would have been an 
unfair labor practice. Intalco Aluminum Corp. 169 NLRB 
No. 136 (1968). Even if the Company was not aware that 
some employees who had signed cards for the Union had 
also signed for the Association and had extended recogni- 
tion to the Union in good faith, it would have been violating 
Section S(a) (2) of the Act by recognizing a minority 
union, whether it acted in good or bad faith Allied Super- 
markets, Inc.. 169 NLRB No. 135 (1968); International 
Ladies’ Garment Workers’ Union, AFL-CIO (Bernhard 
Altmann Texas Corp.) v. NLRB, 366 U.S. 738 (1961). To 
recognize one of two competing unions while the employ- 
ees’ choice is in doubt is an unfair labor practice. NLRB 
v. Signal Oil & Gas Co., 303 F.2d 785 (C.A. 5, 1962); St. 
Louis Independent Package Co. v. NLRB, 291 F.2d 700 
(CA. 7, 1961). Since there was no uncontestable evidence 
of majority by the Union, recognition of it by the Company 
would have constituted an unfair labor practice. Retail 
Clerks Union, Local 770 v. NLRB, 370 F.2d 205, 207 (C.A. 
9, 1966): NLRB v. Air Master Corporation, 329 F.2d 553, 
557 (CLA. 3, 1964). 

A key rationale of the Board’s Midwest Piping doctrine 
(Midwest Piping and Supply Co., 62 NURB 1060 (1945)) is 
that authorization cards obtained when competing unions 
are soliciting are unreliable evidence because of the ex- 
perience of duplication of signing cards. In Midwest Piping, 
the Board stated at 1070: 
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it is well known that membership cards obtained 
during the heat of rival organizing campaigns like 
those of the Respondent’s plants do not necessarily 
reflect the ultimate choice of a bargaining represen- 
tative, indeed the extent of dual membership among 
the employees during periods of intensive organizing 
activity is an important unknown factor affecting 
determination of majority status which can best be 
resolved by a secret ballot. 


There is no question in the immediate case that the Com- 
pany was faced with conflicting claims. As aforementioned, 
the Association had signed cards from twelve (12) em- 
ployees, nine (9) of whom signed cards for the Union. It 
is just this ‘‘dual membership’’ which the Board feared 
when it established the Midwest Piping ‘‘doctrine’’. Where 
both the Union and the Association have obtained the 
signatures of a majority of salesmen how can it be ascer- 
tained which organization is the true representative, ex- 
cept by a secret ballot election? Clearly, neither party 
possessed indisputable proof of majority: therefore a 
question concerning representation existed and the Com- 
pany could not delegate unto itself the authority to re- 
solve that question short of an election. Midwest Piping 
& Supply Co., supra; Iowa Beef Packers, Inc., 144 NLRB 
615, 619 (1963); Novak Logging Company, 119 NLRB 
1573, fn 7 (1958): The Wheland Co., 120 NLRB $14 (1958) ; 
Modine Mfg. Co., 180 NLRB No. 70 (1969) ; see also Wil- 
liam Penn Broadcasting Co., 93 NURB 1104 (1951). 


The Board urges that because the Company allegedly 
engaged in unfair practices in support of the Association, 
it cannot rest its defense on the Midwest Piping doctrine. 
Assuming arguendo that the Company did commit unfair 
labor practices, is not the Board losing sight of the pur- 
poses of the Act by declaring that the Association which 
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received a majority of votes and had cards allegedly signed 


by a majority of employees shall not represent the em- 
ployees and the Union which lost the election and also 
claimed to have cards allegedly signed by a majority of 
emplorees shall be the exclusive representative! The pur- 
pose of the Act is to enable employees to select their own 
representative, not to have the Board designate one over 
the other, especially where both are claiming card major- 
ities, as is the case here. Additionally, where a true ques- 
tion concerning representation exists, as it did here, the 
Company would have co:nmtted an unfair labor practice 
by recognizing the Union (see Member Brown’s dissent 
JA. 9). Its refusal to extend such recognition should not 
now be condemned as a violation of Section 8(a) (5). Fur- 
thermore, it should be noted that prior to the demand for 
recognition, the Employer knew nothing of the Union’s 
activity and the only 8(a)(2) assistance alleged was the 
passive membership of two alleged supervisors in the As- 
sociation. (See Member Brown’s dissent, JA. 9 & 10). 


C. The Proper Remedy Is to Direct A New Election 


While the Board argues that an election cannot be held 
because a free choice is impossible, it denies to the em- 
ployees the only possible remedy where both labor orga- 
nizations claim to have a card majoirty. Is the Board 
saying that activities in 1967 will prevent a free choice in 
1970? Is the Board not encouraging reverse discrimination 
wherein an employer faced with two competing claims of 
representation can actively assist the union it wants 
defeated with the object of forcing the Board to name the 
favored union the true bargaining agent even where there 
ix considerable doubt as there is here!?! Or is the Board 
favoring one union over another merely because one is 
nationally affiliated and the other is independent? 
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The Board in its Brief cites Amalgamated Clothing 
Workers of America v. NLRB (McEwen Mfg. Co.) — App. 
D.C. —, 419 F.2d 1207 (1969) cert. den. — U.S. —, and 
Amalgamated Clothing Workers of America v. NLRB 
(Block & Southland Sportswear), — App. D.C. —, 420 
F.2d 1296 (1969) in support of its bargaining order. It is 
respectfully submitted that these cases are inapposite since 
there were no competing unions and the Midwest Piping 
doctrine was not even raised. Again, the Board in its over 
zealous efforts to take action against a company it alleges 
committed numerous unfair labor practices, or even posx- 
sibly to support one union over another, fails to recognize 
the purpose of the Act to protect employees and afford 
them a free choice and instead penalizes the same employees 
by ordering the Employer to negotiate with a union solely 
because the Employer opposed that union — not because 
the employees want that union. The proper remedy avail- 


able to the Board is to cure the alleged unfair practices and 
then to direct a new election so that the employees may 
make their selection pursuant to Section 9 of the Act. 


Ul. Tue Trav Examiner Was Correct Ix His Frxvrxe 
Tat Tue Company Dip Not Dominate THE AsSOCIA- 
TION 


In finding that the Association was not dominated by 
the Company the Trial Examiner properly considered all 
the relevant evidence within the 10(b) period and found 
no proof of domination. At no time did the Company 
participate in the application, acceptance or election of 
any alleged supervisors to membership or as officers in the 
Association, or encourage, authorize or ratify their ac- 
tivities in the Association. 

There is not one scintilla of evidence that the Company 
controlled or dictated any of the actions of the Associa- 
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tion. General Counsel has failed to show that the Company 
interfered in any way with the conduct of meetings of the 
Association or the content of those meetings. Even though 
the Trial Examiner appeared prone to acknowledge most 
of the inferences drawn by the General Counsel and to 
repeatedly consider ‘*suggestions’’ of General Counsel, 
where no proof was in fact presented, he clearly recognized 
that General Counsel failed to sustain its burden of proof 
cee the alleged domination. A disestablishment or- 
is a radical remedy, not to be taken lightly or easily 
erred from circumstances which themselves lack cre- 
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dence. No presumption of domination can exist when there 
no substantive proof of acts considered to indicate do- 
mination in any form. 

In order for the Board to order the disestablishment of 
the Association. jt must find domination of the Association 
by the Company. The domination standard is actual con- 
trol, as distingn'shed from mere assistance NLRB v. 
Newport News Shipbuilding & Dry Dock C.. 308 U.S. 241, 
249 (1938): NLRB v. Clegg 304 F.2d 168 (C.A. 8, 1967). 
The Company urges that there is no evidence of actual 
control by the Company of the Association. The Associa- 
tion functioned independently of the Company, was free of 
any Company pressure or direction, and in fact it has 
successfully insisted on its demands during negotiations. 
Such independence is a far ery from the situations in which 
domination has been found, Newman-Green, Inc., 161 
NLRB No. 94 (1966). Furthermore, there is no evidence 
that the Company participated in the internal affairs of 
the Association. The minutes show the Association has 
had its own officers independently selected by its members, 
it collects dues, holds formal meetings outside the plant 
and engages in negotiations free of the Company’s control 
or influence. All of these factors support a finding that 
there was no domination and a disestablishment order is 
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not warranted. Higgins Industries, Inc. 150 NLRB 106, 
119, 120 (1964), see also Nutone Incorporated, 112 NLRB 
1153 (1955); Plastic Age Company, ete. 111 NLRB 121 
(1955); Guard Services, Inc., 134 NLRB 1753 (1961) and 
Jomax Apparel Company, 146 NLRB 526 (1964). 


CONCLUSION 
For the reasons stated above, it is respectfully submit- 
ted that the Petition for Enforcement in Case No. 23, 867 
should be denied and the Petition for Review in Case No. 
23, 731 should also be denied. 
Tue Brescome DistripvTors CoRPORATION 
By its Attorneys, 


STONEMAN AND CHANDLER 


by — 


Louis Chandler 


by 
Jerome H. Somers 


July 22, 1965 


To: «all vusployees 
from: ihe Srescome bistributors COrp » 
You are hereby auvised that the Company has introduced a 


profit sharing , lan ane Vill contribute 1, ,5¢0.80 for 
the current fiscal year ending July 31, 1965. 
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The profit sharing ylan superseces the Jmployees' \elfare 
&ssociution, which, hovever will continue solely for the 
purpose of s.axing locns evailable to its members as 
heretofore. 
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Your attention is directed to the fect that the profit 
crerins plen is contingent pending a: proval thereof by 
the Treasury vepartment. Upon formal receipt of approval 
copies of the ; lan will te made available to you. 


THe BRESCCN VICTPIBUTORS SGHRs 
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eitciuun, Nespoudené'o Uahibit &6¢ 
LAOVO Was ono Woovlne portaining to this. 
Yuat ono moctliupe? 
Yos, 
And everything was coneluded at that one mooting? 
Yoo, oir, 
Lo you know whether the Assocotation ever went to the 
jeazene with thelr proposal or with your proposal? 
i I beolieva they ata. 
He Whon? After tho agreement had becn DIigned? 
1A After 4¢ had been made up. 
aa It wasn't signed at that same necting? 


No. We spoke to English at the time. Oririnally io 
| 
| spoke to him about the addendum, and then about the WOG00. 

te told how far we would po, and he brought the written con- | 


"tract, and we eventually sirned it. | 


those vere the terms you were riven as to how far it pone 
{ 


Right. 
Now much time elapsed by the tine he came back with tho 
| agreement? 
ia A I would say a few days. 
“ht 9 Whore did the meeting take place at which the opresnsas 
| was crocutcd? 
Lh lir. Lents's office. 
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July 22, 1965 
To: All Employees 


From: Brescome Distributors Corp, 


You are hereby advised that the Company has introduced a 
profit sharing plan and will contribute $X for the current 
fiscal year ending July 31, 1965. 
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The profit sharing plan supersedes the Employees' Welfare 
Association, which, however will continue solely for the 


purpose of making loans available to its members as 
heretofore, 


Your attention is directed to the fact that the profit 
sharing plan is contingent pending approval thereof by 
the Treasury Department. Upon formal receipt of approval 
copies of the plan will be made available to you. 
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Yas. 
Q Every day? 
A Exceot woen IT worked out of teu with ae 1 didn't 
come back to the office. Normally 4f T called on my own 
accounts, J would finish and ‘rina tv orders back, and tnat 
was it. 
0 Even during tha four days you vere out on the road, 
you woutd come hach to the office? 
A Yes. ' 
Q On those days woulc you speak with the Lentzes? 
A J worked for them. ft that time T was 
talxine wilt them, 

sa (Lauchter.) 

TRUAL (XANTHER: Santleaen, I prefer not to get into 
this wind of -ersunalitios. Tne yuestion is yetier or ot 
when you were working for tier you spoke witha them in the 
course of vour wore. 

THE WITHESS: Taat's right. 

TRIAL EXAMINER: ALT rigat, go angad. 

t) (fy fr. Feinnols) would you tnonciscuss tae men vith 
tren? ‘*Rat you found of the road? 

A Yes. 

Q Did you advise ther of the qoode work and the -pad work 
the men did? renal 


A Both good.and bad, and where my taouqats cand in where: 
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¥coube help tha nai far mn Ps iei e company. 
(Vote Did. you recomuend the settentng of accounts to the 


nvcesanry, “would "ou ‘vt rahe | 
Lentzes? it the MeTTH Ty b aros e? 


A “Tf! the occasion arose T would always do it, certainly. 


m) Wee your recommendat{ons frequentiy followed? 

A Truthfully, 1a nost cases no. ‘Mervin and I would 
Nias ' Ly, oo ad r? 

get along an the BOLE but the big boss would say, “Leave . 


4 
{ft as it fs there," so we Vett it as it 1s, and then of cou se. 
whea it got serious, it was done. . 

0 Did you ever press (ean yeu fait ft was important? 

f;\ hiien IT felt tt wes important, t would press, and we 
would cave a ufscussfon, and ft would rrobably go througn. 

If thoy saw my ligat, ft would 90 throug. That was after 
{t vas taoroughly examined, If I could aive you an oxsanial, 
if an account is dcinn $399 a month business, whether it's 
then or now or however in the whiskey business, and a 


salesman calls on an account for three months and vets 


330% a month cusiness, and he drops to a turdred dollars a_ 
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month, bh: customer doesn't like him, you can't fit him. 
Jhather youl Reln an executive cosition or not, 

‘i IT have no araunent with you. When that haprened, woul 
you speak to tne salesman about 1t? 

4S IT would talk to Mervin and talk to the father, and 

ws would urina the salesman in and tne graun would talk 


to him. We would atve ht a throe sienth rerod. In our 
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A. REPLY IN CASE NO. 23,867 
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The outstanding characteristic of the company’s brief 
is its disregard of the limitations of the present proceed- 
ing. Whereas the statute provides that the Board’s order 
is entitled to enforcement if there is substantial evidence 
on the record considered as a whole to support it, the brief 
proceeds on the opposite premise—that the order must be 
set aside if some evidence can be gleaned from the record 
which would support a different order. Accordingly, the 
facts which the Board found and on which its order is 
based are mentioned only fleetingly and, instead, matters 
are repeatedly asserted to be fact which were not found 
below and are supported either by no evidence at all or 
only by the testimony of witnesses who were discredited 
by the trier of fact.? Inevitably, therefore, the company’s 


? The most elaborate instance of this technique is the Statement 
of the Case which purports to recite the “Background of the 
Association’’ (Co. br. pp. 3-12). No mention is there made of the 
critical facts, found below, that (1) on at least one occasion the 
company had given (or ‘‘advanced’’) money to the Association to 
pay its counsel; and (2) in the whole history of the Association 
no contract was signed which provided any improvement of benefits 
to the salesmen. Rather, the company takes pains to bestow upon 
the relationship between the Association and the company the 
patina of collective bargaining. But free use of such words as 
“‘bargaining,’’ ‘‘diseussed’’ and ‘‘negotiating’’ cannot obscure 
the true situation shown by the record. Two examples will suffice 
to illustrate the point: 

In describing the 1960 negotiations the company says: ‘‘ Wages, 
hours, drivers’ pay, salesmen’s commissions, holidays and vacations 
were discussed, with special attention to an increase in salesmen’s 
commissions on half gallons of various brands of whiskey and gin 
(JA. 1204-205, 1520).’? (Co. br. p. 5). The company’s own witness, 
Comptroller Goldstein, described the “special attention’’ given 
this subject as follows: 


Q. What was the nature of the discussion if you recall? 


A. The nature of the discussion was that the salesmen wanted 
more commissions on these items. 
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legal argument is addressed to the case which the company 
wishes it had made out before the Board rather than the 
actual case which is before the Court.* 

It would only compound confusion to trace the company’s 
argument step by step and point out each inaccuracy and 
omission. It may, however, provide a further measure of 
the reliability of the company’s brief to analyze one section 
of it in depth. We have chosen for this purpose Section I C 
which deals with the finding that the company instigated 
the Association’s meeting on June 23, 1967. This incident 
is described in A. 22-23, quoted in full in our opening brief. 
The importance of this episode is recognized on all sides. 
It came at a time when the company union had obtained 
authorization cards from a majority of the salesmen and 


Q. And what was the company’s reply to that? 

A. The company was working on a short markup on these 
items at the time, and there was no room to increase the 
commissions on these items. (A. 1206). 

The upshot, predictably, was that the commissions were not in- 
creased. 

The company claims that the Association was responsible for 
the increase in benefits which the drivers obtained in 1960 (Co. 
br. p. 6). Mr. Goldstein’s testimony is to the contrary: 

A. Originally Mr. English [President of the Association] told 
us that the drivers were dissatisfied with the rates that we 
had offered them. I spoke to some of the drivers myself. 

Q. And what followed your conversation with Mr. English 
and the drivers, if anything? 

A. Following our conversation I spoke with Mr. Sam Lentz, 
and we agreed to give the drivers more money. 

Q. And did you discuss this with anyone from the Association ? 

A. After I finished the discussion with Mr. Sam Lentz, I 
informed Mr. English that we would increase the rates to 

the drivers. (A. 1177-1178). 

It was thus established by the company’s own witness that the 
President of the Association was merely an emissary between the 
drivers and the company. 


2 Indeed, a substantial portion of the company’s brief repeats 


in hace verba the arguments which it had advanced unsuccessfully 
before the Board. 
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had sent its demand for recognition to the company. The 
company had already entered upon a course of interroga- 
tions and threats to dissipate support for the union and 
encourage adherence to the Association. Now, it was pre- 
paring to use the Association to evade its duty to bargain 
with the union by laying the predicate for its defense that 
there were conflicting claims for representation. 

After a somewhat abbreviated description of salesman 
Paul’s testimony (on which the Examiner’s findings were 
based) the company invites the Court to reverse the Trial 
Examiner’s determination that Paul’s rather than May- 
nard’s version of this incident is entitled to belief. In this 
connection the company claims that ‘‘Paul’s own affidavit 
(A. 1735-1740] * * * contradicts his testimony’’ in that 
**no mention is made of Samuel Lentz in that statement,’’ 
(Co. Br. p. 21). The company has misread the statement, 
for Paul said, ‘‘I suggested that we hold it off but Sam 
Lentz came up to me and said ‘Don’t you have a phone 
call to make?’ I said—yes but we have a meeting now. 
He told me to make the phone call right then and there. 
I went in and used Mervyn’s phone and called Adinolfi.”’ 
(A. 1736). 

The company then advances, with certitude but without 
citation of authority, a proposition of law: ‘‘The sugges- 
tion by Samuel Lentz that Al Paul use his telephone to 
make a phone call to Joseph Adinolfi is certainly not an 
unfair labor practice.’’ (Co. br. pp. 21-22). Of course, the 
gravamen of the offense is not that the company gave the 
Associatitn 10¢ worth of support by the free use of its 
telephone, but rather that it instigated a mecting of a 
labor organization. As such, it certainly was an unfair 
labor practice—within both 48(a)(1) and §8(a)(2); it 
was also a major step in the company’s plan to achieve its 
ultimate objective—evasion of its statutory duty to bar- 
gain with the union. 

The company next ventures a pleading point: The find- 
ing ‘‘that Mervyn Lentz directed Al Paul to call a meeting 
of the Association”’ is ‘‘barred’’ because those facts were 
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not alleged in the complaint (Co. br. p. 22). However, no 
objection was made to the receipt of the testimony on 
which this finding was based (A. 662) and the company 
excepted to this finding only ‘‘for the reason that it is 
unsupported by the evidence on the record and ignores 
and distorts the facts in an attempt to justify an erroneous 
decision.’’* The objection is, therefore, untimely.‘ 

The defense asserted for Mervyn’s action, ‘‘The effort 
of the Company to accommodate the desires of the em- 
ployees is certainly not illegal under the Act’’ (Co. br. 
p. 22), would be pertinent if the meeting had been held at 
the behest of the employees. But the record and the findings 
show that the meeting was called and scheduled ‘‘to ac- 
commodate the desires’’ of the employer. That difference, 
of course, is central to the scheme of the entire Act. The 
company’s further assertion that ‘‘There is no evidence 
that each employee or the employees as a group were 
directed by the Company to go to that meeting’’ (Co. br. 


3 Company exception No. 44, A. 100-101. 


4The complaint did allege ({[8(a)) that the company did ‘‘by 
its officer and agent Samuel Lentz, urge and direct employees of 
Respondent to attend meetings of the Association.’’ and Mervyn's 
action was simply part of the same course of conduct. It is absurd 
to suggest—as the company also did by a motion for a bill of 
particulars which the Board denied—that a complaint must spell 
out all the evidence on which the General Counsel will rely. 

Another procedural point, which is likewise without merit, is 
presented as Part I G of the company’s brief. which takes ‘‘strong 
exception to the Trial Examiner’s blatant violation of the rules 
of evidence * * *.”’ Co. br. p. 27. This vehement objection is ad- 
dressed to the Examiner’s discussion of a document which he 
had admitted for a limited purpose. Contrary to the company’s 
charge, the Examiner was entirely faithful to his original ruling, 
to which he expressly referred in the passage to which objection 
is made. The Examiner merely described the document and the 
controversy surrounding it, and, far from relying on it in his 
unfair labor practice findings, stated: ‘‘it is not necessary to the 
decision of the issues herein that these matters be resolved.’’ A. 24, 
ll. 60-62. Thus, there was neither error nor prejudice. The com- 
pany’s objection is a sham. 
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p. 22) is simply belted by Paul's credited testimony.® That 
the salesmen did attend that meeting ‘‘after working hours 
on a Friday’* when they “were on their own time’’ (Co. 
br. p. 22), manifests ‘tthe economic dependence of the 
employees on their employers, and the necessary tendency 
of the former, because of that relationship, to pick up 
intended implications of the latter that might be more 
readily dismissed by a more disinterested ear.’? N.L.R.B. 
v. Gissel Packing Co.. 395 U.S. 575, 617. It was, of course, 
precisely because Congress understood the employees’ 
economic dependence that the statute prohibits employer 
interference with employee organization rights. 


nal paragraph of this section the company pro- 
responsibility may be attributed to it for 

was said or done at that meeting. But the 

record cries out the existence of ‘‘collusion between the 
attorners for the Association and the Company’’ (Co. br. 
p. 22). If Samuel Lentz had not spoken to Adinolfi prior 
to Paul’s initial call, Adinolfi’s response to Paul would 
have been mystification, and if one of the Lentzes had not 


$ Q. Did you say anything to him [Mervyn Lentz]? 

A. I told him I had already called up Mr. Adinolfi and made 

rrangements for a week from that Friday and the time 

was set for 10 o'e lock on Friday. He told me to call back 

5 o'clock that very same day, and I 

what poner the meeting. He said, ‘‘Well, we will 

2 the meeting up.’’ So after that, I called Mr. Adinolfi 

and agreed for a meeting that same afternoon, and I so 

told Mr. Lentz that the meeting was arranged and set 

for that afternoon, and he said, ‘‘Well, as soon as the 

sales meeting is over, direct the men to report to Mr. 
Adinolfi’s office at 5 o’clock.”’ 

. What did yon do if anything? 

. I returned back to the salesroom and sat down, and as 
soon as the meetings were over, I so informed the men 
of what they were to do. 

. Then what happened? 

. Well, they weren’t too happy about it to begin with, but 
T told them I was just doing as directed, and we reported 
down to Mr. Adinolfi’s office. (A. 662-663). 
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spoken to Adinolfi before the second call, Mervyn Lentz 
would not have known that someone in Adinolfi’s office 
would be available for a meeting that evening. To be sure, 
there is no direct evidence of collusion (see Co. br. p. 22); 
there rarely is. But administrative agencies, like courts, 
are permitted to draw reasonable inferences from that 
evidence which is available. Cf. Interstate Circuit Co. v. 
United States, 306 U.S. 208, 221. Nor is it even necessary 
to find collusion between company and counsel to con- 
clude that anything that happened at the June 23 meeting, 
or otherwise under the auspices of the Association, was 
tainted by the company’s insistence that the meeting be 
held—and by its other unfair labor practices. 


I. 

We think it will focus attention on the real issues in 
this case to summarize the various findings of unfair 
labor practices which are the basis of the Board’s order 
and to reply briefly to the company’s argument on those 
issues. 

a. The Violations of § 8(a)(1). 

The Board’s finding that the company had violated 
§ 8(a) (1) was based on numerous interrogations and threat- 
ening and coercive statements by Samuel and Mervyn Lentz 
and Comptroller Goldstein. These are described at A. 19, 
1, 23—A. 22, 1. 19, and A. 25, 1. 17—A. 28, 1. 35. The com- 
pany’s brief does not even discuss the interrogations. The 
company’s ultimate prayer is nevertheless that the Board’s 
order should be denied enforcement; it apparently hopes 
that these violations will be overlooked. 

Other 8(a)(1) violations are sought to be justified by 
reference to §8(c) of the Act. But the contention ‘‘that 
the alleged remarks of Samuel and Mervyn Lentz con- 
tained no threats or promises of benefit and did not impede 
the free choice of the employees’’ (Co. br. pp. 23-24) is 
supported not by discussion of those ‘‘remarks’’ but by 
a recitation of some other cases (id. pp. 23-24), all of which 
antedated N.L.R.B. v. Gissel Packing Co., 395 U.S. at 


e that case is now controlling as to both the 

g = S(e) and the scope of review (id. at 620), 

and any ‘‘assessment of the precise scope of employer 

expression, of course. must be made in the context of its 

labor relations setting’’ (id. at 617), the company plainly 

has not shown that the Board erred in rejecting the § 8(c) 
defense.* 


b. The Violations of $ 8(a)(2). 


The Board's finding that the company violated § 8(a) (2) 
and derivatively {S(a)(1) are based on (1) the instigation 
of the June 23, 1967, meeting; (2) the presence of super- 
visors within the Association; (3) the circumstances by 
which the Association signed an agreement covering the 
wages of the drivers: and (+) Samuel Lentz’ suggestion 
to Cohen as to whom he should nominate for the nego- 
tiating committee. These, of course, were considered—on 
ssistance, though not the domination, issue—in light 

of the Association’s prior history. 
Since the meeting has already been discussed, we turn 

now to the other points. 

Despite the company’s elaborate efforts to refute the 
Board’s conclusion that Horowitz, Tarre, Sandler and 
moroso were supervisors and that it is chargeable for 
their actions (Co. br. p. 9-12, 15-21), only two points need 
be added to the Trial Examiner’s thorough analysis (A. 
29- ze First, judicial review on this issue is necessarily 
because ‘‘the Board is far more able than this 
court to evaluate ‘the infinite possible variations in respon- 
sibilities enumerated in [the statute].’’’ Food Store Emp. 
U., Local 247, AMC. & BW. v. N.L.R.B., 422 F.2d 685, 
69) (C.A.D.C). Second, the company’s repeated contention 
that it is not responsible for the activities of its super- 
visors becanse they were not expressly authorized has been 


* The Board alan found a violation of §8(a) (1) by the company’s 
nse of the avreement it made with the drivers. As that agreement 
was itself a violation of 34(a)(2), this subject is discussed in the 
next section. 
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foreclosed since International Association of Machinists v. 
Labor Board, 311 U.S. 514. See also §2(13) of the Act. 
The exception on which it relies (Co. br. pp. 19-20) is 
inapplicable both because the Association did not represent 
the supervisors (see A. 33, n. 20) and because the com- 
pany held the supervisors out to the public and the sales- 
men as part of management and were so regarded. (A. 29). 

The company denies that the circumstances surrounding 
the truck drivers’ contract were ‘‘manifestly unusual,’’ 
as the Trial Examiner found (A. 34; Co. br. pp. 26-27). 
The circumstances were, in brief, that the drivers’ agree- 
ment was worked out by the Association’s attorney without 
any knowledge, participation or instruction on the part of 
any Association officer, much less its President, Paul. Yet 
Paul was called to Adinolfi’s office and instructed to sign 
the agreement on behalf of the Association. The company 
then used the agreement in its anti-union speeches to dem- 
onstrate the benefits that could be obtained through the 
Association and to threaten the salesmen that they could 
be replaced by the drivers. A. 2425, 3435. The company 
says ‘‘nothing was secretive in this matter.’’ The record 
is clear that the original working out of the terms was 
kept secret from the Association which was the putative 
bargaining representative. Of course, after the agreement 
was signed it was to the company’s advantage to publicize 
it to the salesmen, and it took full advantage of that oppor- 
tunity. The fact that ‘‘the drivers and warehousemen were 
not involved in the election about to take place’? (Co. br. 
p. 27) is irrelevant in assessing its impact on the salesmen 
since the connection between the two—which the company 
now denies—was brought home to the salesmen by the 
company’s President. Cf. Teztile Workers v. Darlington 
Mfg. Co., 380 U.S. 263, 275. Perhaps no incident more 
forcefully demonstrates the company’s control of the Asso- 
ciation and its use to defeat legitimate collective bargaining. 


The company denies that Samuel Lentz made a request 
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that Cohen nominate two people for the Association’s nego- 
tiating committee.’ It then says that it is not illegal in any 
event: **That management should express its opinion that 
2 member of a union be on a negotiating committee is not 
and does not constitute interference.’’ (Co. br. 

hile the election of the members of the union’s 

x committee by the employer was entirely con- 


company and the Association, it is certainly ‘‘unusual’’ 


in the kind of collective bargaining that the Act contem- 
ates. That it does indeed ‘‘constitute interference’’ is 


**There was no evidence to controvert the testimony 
of Mr. Katz that no supervisor or other management 
personnel ever was a member of the Committee, took 
part in its administration, selection of its members, 
or other Committee procedures.’’ N.L.R.B. v. Magic 


Slacks, Inc., 314 F.2d 844, 846 (C.A. 7) (emphasis sup- 
plied). 


c. The Violation of 48(a)(5). 


The Board found that the company ‘‘violated § 8(a) (1) 
and (5) by its rejection of the union’s request for recogni- 
tion as the salesmen’s bargaining representative.”’ (A. 4; 
41-42). The company admits the union’s demand and its 
rejection, but claims that the authorization cards by which 
the union’s majority was established ‘‘were executed in 
an atmosphere, at best, permeated with deceit, fraud, 
confusion and misrepresentations’’ (Co. br. p. 36). This 
intemperate charge rests mainly on the discredited testi- 
mony of Maynard, Sameloff, and Goldman. Compare Co. 


7 An attempt is made to impeach Cohen’s credibility by insisting 
that two aeeounts given by him of the same incident are sub- 

. different in their content (Co. br. p. 26). We invite 
a comnparison of these statements, and submit that unless Cohen 
had memorized « story and recited it by rote he could not have 
given more similar descriptions of the incident. 
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br. pp. 30-40 with A. 39-41. Moreover, the company’s argu- 
ment totally ignores the language of the card which the 
employees signed, although, under the governing deci- 
sions, this is by far the most decisive fact in determining 
the effect which the cards are to be given. N.L.R.B. v. 
Gissel Packing Co., 395 U.S. at 601-609; see also Amal- 
gamated Workers of America v. N.L.R.B. (McEwen Mfg. 
Co.), 419 F.2d 1207, 1209 (C.A.D.C.), cert. denied, 397 U.S. 
988; Amalgamated Clothing Workers v. N.L.R.B. (Block- 
Southland Sportswear Inc.), 420 F.2d 1296, 1301-1303 
(C.A.D.C.). 


The card said: 


“T hereby designate Local No. —___, Distillery, 
Reetifying, Wine and Allied Workers’ International 
Union of America, AFL-CIO, or its representatives, as 
my sole collective bargaining agent, and authorize 
them to represent me in any and all proceedings in- 
volving my right to designate a collective bargaining 
agent and also grant them the right to negotiate with 
my employer an agreement relating to wages, hours, 
and other conditions of employment.’’ (A. 18, ll. 
14-21). 


As this Court said in Clock-Southland, supra, 


“Where cards are so plain on their face in designating 
the Union as bargaining agent. their validity can be 
undercut only if they were solicited by representations 
that the only purpose was to obtain an election, or 
there is some other clear evidence of ‘gross misstate- 
ment’ that would undermine the validity of a signed 
authorization ecard. International Union, United Auto 
A.A.& A. Impl. Workers [Preston Products] v. NLRB, 
129 U.S. App. D.C. 196, 202, 392 F.2d 801, 807 (1967), 
cert. denied, 392 U.S. 906, 88 S.Ct. 2058, 20 L.Ed.2d 
1364 (1968). ‘A morass of hazy individual recollections 
of attendant cireumstances will not suffice.” Amalga- 
mated Clothing Workers of America [Hamburg Shirt 
Corp.] v. NLRB, 125 U.S.App.D.C. 275, 280, 371 F.2d 
740, 745 (1966).’’ 420 F.2d at 1301 (footnote omitted). 


The company cannot attack the authority and reliability 
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of the cards according to that standard; nor does it attempt 
to do so. Rather. it relies on a series of decisions which 
regarded authorization cards to be inherently unreliable. 
That view. however, was repudiated by the Supreme Court 
in Gissel, 395 U.S. at 601-610, in a discussion during which 
some of the cases which the company still cites are expressly 
disapproved. Compare Co. br. pp. 40-42 with 395 U.S. at 
604-605.° To be sure, the company does make passing 
mention of Gissel, noting that ‘‘the Supreme Court recog- 
nized that the union organizers abuse the rules for card 
solicitations by misrepresenting the effect of signing a 
eard.** (Co. br. p. +f). But this ruling, which we, of course, 
accept, is irrelevant to the present case, where misrepre- 
sentations did not oceur and were not found. 


The company also claims that its refusal to recognize 
the union is immunized by the fact that a majority of 
mplorees also signed cards for the Association. Co. br. 
pp. +£48. However, the company presented no evidence 
to show, and it was not found, that such doubt was the 
reason for the company’s refusal to bargain or indeed 
anything other than a litigation posture. Rather, the record 
is OS and it was found that the company dishonored 

« demand for recognition, first by ignoring it, and then 

¥ engaging in a series of unfair labor practices calculated 
estroy pte union’s $ majority. Its position thus amounts 
refusal to bargain with the representative 

ity of its employees is excused by subse- 

sch ch are the consequence of other unfair 


to peal benefit from its own wrong-doing. See N.L.R.B. v. 
Gizzel Packing Co., 295 U.S. at 610-615. Indeed, it is obli- 
gated to prevent such ‘‘enjoyment of any advantage which 


* OF course, the Crawford and Logan cases (Co. br. pp. 42, 43-44) 
were among the authorities which the Fourth Circuit followed 
in the three per curiam opinions which were reversed by the 
Supreme Conrt in Gisael. See 295 U.S. at 585. 
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[the employer] has gained by violation of the Act.’’ Na- 
tional Licorice Co. v. Labor Board, 309 U.S. 350, 364. 


The company argues that a bargaining order ‘‘penalizes’’ 
the employees by denying them a free choice because of 
the employer’s unfair labor practice. (Co. br. p. 49). This 
argument not only comes with exceedingly ill grace from 
an employer who has hitherto shown total disregard for 
his employees’ right of free choice, but is without legal 
merit, having been made and unanimously rejected in 
Gissel, 395 U.S. at 614. 


Reliance is placed on Member Brown’s position in dissent 
below that the company would have committed an unfair 
labor practice by recognizing the union. (Co. br. p. 48). 
However, as the majority of the Board correctly pointed 
out, Member Brown’s assessment of the Association’s his- 
tory and of the company’s unfair labor practices within 
the six-month period was inaccurate. Member Brown stated 
that ‘‘as of the time when Respondent was confronted 
with the Union’s claim in the face of the Association’s 
incumbency, the only 8(a)(2) assistance found is the fact 
that two supervisors not in the bargaining unit were mem- 
bers of the Association and one of them served as treasurer; 
both played inactive roles.’’ A. 9-10. As of that time, how- 
ever, all members of the Association ‘‘played inactive 
roles’’; inactivity was the Association’s way of life. More 
to the point, at the time of the union’s demand for recogni- 
tion, the employer was not presented with conflicting claims. 
The Association had not met in 1967 and had done nothing 
but collect dues for several years. The company thus had 
no basis for supposing that the Association’s ‘membership 
continued to be loyal to it’? (A. 9). A case cited by Mem- 
ber Brown himself (A. 9, n. 16), N.L.R.B. v. Indianapolis 
Newspapers, 210 F.2d 501 (C.A. 7), refutes his position: 


“The Act forbids interference by an employer with 
the rights of his employees to bargain collectively, 
and, for that purpose, to select their own bargaining 


1+ 


representative. When two unions are vieing for ma- 
support of his employees, an employer must, of 
maintain a position of strict neutrality. He 

: rain from any action which tends to give either 
advantage over its rival: he may do nothing which 

3s to coerce his employees to join or to refrain from 
joining a particular union. Recognition of one compet- 
itor as bargaining agent during this contest period, 
adsent proof of majority support, is a proscribed act. 
See. e.g. paren Sheet Steel Co. v. N.L.R.B., 7 Cir. 
410: N.L.R.B. v. Faultless Caster Corp., 


The Act does not require, however, that this neu- 
trality continue until the last dissident voice is stilled. 
Indeed. in keeping with the purpose of the Act, har- 
moni as employer-employee relations require that the 
instability inherent in a contest end when one con- 
testant is able to muster majority support. Although 
the prize of recognition must not be employed coer- 
cirely to influence the employees in making their deci- 
sign, once indisputable proof of majority choice is 
presented to the employer, the Act imposes on him 
@ duty to award recognition to the agent so chosen 
by his employees.”’ Id. at 503-504 (emphasis supplied). 


In short, the employer was held not to violate the Act 
by recognizing one union which had obtained the support 
of a majority of the employees, even though this entailed 
repudiation of an incumbent, which had been a legitimate 
bargaining representative. 


course, the duty to bargain is even clearer, for 

the incumbent had never been other than assisted (or, in 
our view, dominated) and there was no genuine collective 
bargaining relations ship. Nor did this employer ‘‘maintain 
a strict neutrality’? 210 F.2d at 50%. Under these circum- 
es, the principle of Midwest Ping, 63 N.L.R.B. 1060, 
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even if otherwise valid,® would have no application. As the 
Board majority said: 


“That principle is designed to serve as a shield and 
not as a sword. * * * In this situation, to excuse the 
refusal to bargain and deny the remedial relief of a 
bargaining order could serve only to exalt the letter 
of the rule while stultifying its purpose, and would 
leave the victimized union without a truly effective 
remedy. 

Since the recent decision of the Supreme Court in 
the Gissel case, the legal touchstone for a bargaining 
order is whether the employer has engaged in unfair 
labor practices of such a character as to preclude a 
fair election and to permit a finding that a majority 
established by cards is more reliable than an election 
as the indicator of employee desires. In this case the 
Trial Examiner found that the nature and effect of 
Respondent’s unlawful demonstration of its favoritism 
to the Association, coupled with its dire prediction 
of adverse consequences which might be expected if 
the Union should be selected and attempt to bargain 


with Respondent, was such as to prevent the possibility 
of a fair election. We agree, and upon the basis of the 
Union’s demonstrated card majority find that Respon- 
dent violated Section 8(a)(5).’? (A. 6-7, footnotes 
omitted). 


We need add only that the use of labor organizations 
which were, to a lesser or greater extent, the instrumen- 
tality of employers, or an instrument to defeat genuine 
collective bargaining, was the precise evil at which § 8(a) (2) 
was directed. See Labor Board v. Pennsylvania Greyhound 
Lines, 303 U.S. 261, 266-268. To allow the company to 
escape its duty to bargain with the union by resort to the 
“conflicting claims”? of the Association (Co. br. p. 47) 


° While it is unnecessary to pursue the question herein, we deem 
it appropriate to note that the underlying rule may itself be 
unsound. See J. Getman, The Midwest Piping Doctrine: An Ex- 
ample of the Need for Reappraisal of Labor Board Dogma, 31 
U.Chi.L, Rev. 292 (1964). 
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**would indeed be to ‘turn the blade inward.’ ’’ Cf. Graham 
v. Brotherhood of Locomotive Firemen and Engineers, 
338 U.S. 232, 237. 


B. REPLY IN CASE NO. 23,731 


The Board concedes that pre-10(b) evidence should be 
considered for the light it sheds on matters occurring 
within the limitations period (Machinists v. Labor Board, 
362 U.S. 411, 416; Bd. br. p. 31) and claims that the Exami- 
ner followed that principle with respect to the pre-10(b) 
history of the Association. We think it clear from his 
decision, and that he did so on the issue of assistance, 
but not on the issue of domination. That such background 
must be considered on the issue of domination is not only 
clear as a matter of principle and necessity (see p. 19 n. 12 
of our opening brief) but is likewise conceded. The Board 
says, ‘‘.ds in the instant case, the Board [in San Leandro 
Imports, 173 NLRB No. 98, which we had cited] used the 
events occurring outside the 10(b) period to shed light on 
the significance of conduct within the limitation period.’’ 
(Bd. br. p. 33). The trick here is the phrase ‘‘As in the 
instant case,’’ for we reiterate that the Examiner did not 
do so on the domination issue, much less assert the factual 
distinction which the Board advances (id.). Since we and 
the Board” agree on the well-settled legal principle, the 
only area of dispute is whether it was followed. That it 
was not, clearly appears from the Examiner’s discussion 
of the domination issue, quoted in full at pp. 15-16 of our 
brief. 


On our second claim of error with respect to the domina- 
tion issue, the Board says only the following: 


‘However, the Trial Examiner’s opinion clearly re- 


1 The company’s contrary interpretation of §10(b) can be 
maintained only by omitting the pertinent portions of the Ma- 
chinists opinion. (Co. br. pp. 12-14). 
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flects that he did consider the Union’s argument that 
the Company’s employment of Schatz & Schatz as its 
attorneys in 1966 indicated control of the Association 
because that firm had been counsel to the Association 
since its inception. The Trial Examiner found that 
argument to be unpersuasive (A. 37).’’ (Bd. br. p. 31, 
n. 27). 

Our point, of course, is that in finding the ‘‘argument 
to be unpersuasive,’’ the Examiner was wrong as a matter 
of law. (Un. br. p. 20). To this legal argument the Board 
ventures no response.” 


CONCLUSION 


By reason of the foregoing, and in our opening brief, 
the petition for review in No, 23,731 should be granted 
and the cause remanded to the Board to reconsider the 
issue of domination according to the proper legal standards, 
and the affirmative order of the Board should be granted 
in full as prayed in Case no. 23,867. 


Respectfully submitted, 


J. ALBERT WoLL 
815 Fifteenth Street, N.W. 
Washington, D.C. 20005 


Attorney for Wine & Liquor 
Salesmen & Allied Workers Local 
Union. No. 195, etc. 


11 Nor does the company, whose brief (pp. 49-51) deals only 
with the ultimate merits of the domination issue, although, for 
reasons stated at pp. 19-20 of our opening brief, they were not 
pressed here. Here again, the company merely repeats in haec 
verba its brief to the Board. We decline the implicit invitation 
to thus expand the issues in Case No. 23.731, particularly since 
it. would entail de novo consideration of most of a 3000-page 
record by this Court. 
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(The document above-referred to, 
marked Respondent's 20, was 
received in evidence.) 
TRIAL EXAMINER: Since Mr. Feingold ieattees the point, 
it maybe of significant consequence. Did you put that date 
on there? 
THE WITNESS: Yes, I @B. 
TRIAL EXAMINER: All right. Thank you. 
Continue, Mr. Somers. 
MR. FEINGDDD: May we state the date again for the 
record, July 19, 1967. 2 
MR. SOMERS: I think the document speaks for itseif. 
TRIAL EXAMINER: That is the date it bears. The witness 
says he put it there. At the present time and at the present 
moment, I don't know the significance but it may have some. 
Q (By Mr. Somers) Now, Mr. Cohen, do you recall the first 
meeting of the union that you attended in the Spring cf 1967? 
A By union you mean the Distillery Workers? Yes. 
c Do you recall that meeting? 
A Yes, it was sometime in May of 1967. 
Q And you recall that you stated that various questions 
were asked of Mr. Canton by the men? 
A Yes, they were. 
Q And you stated there was a question with regard to 


security. What was that question? 


A Well, the men were interested if this was--- I think the 
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question was put, if I have an established route of customers 


and the Distillery Workers come into effect, can the employer 


take these customers away from me by themselves. Mr. Canton 
assured them if a customer was to be takenaway, it would be 
the duty of the union to sit down with management and discuss 
that the particular salesman be given an account of equal 
money so that he would not lose by it. This was the 
security. 

Q Do you recall any discussion as to how to line up men 
for the Distillery Workers Union, how to get them to support 
it? 

A I don't understand. 

Q Do you recall Mr. Canton saying anything with regard to 
how you should go about lining up men for the Distillery 
Workers Union? 

A There was nothing discussed about how to line up men at 
that particular meeting. 

Q Do you recall Mr. Canton at that meeting discussing 
anything about the details of how the union operates? 

A Well, the only thing he did say was that the union would 
act as a negotiating part between the employees and the emplc 
and that the demands of the employees should be made to the 
negotiating committee which will sit down and the union would 
represent them. 


Q Say anything else about the union's operations? 
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No, he didn't. 


Did he talk about how best to promote employees into the 


union? 
A No, he didn't. 
Q Is that the first time that you had ee seen a union 
card; the card which you signed, was that the first time you Had 
ever seen one? 
A That I had seen one? 
MR. FEINGOLD: I am going to object to that question. 
TRIAL EXAMINER: Rephrase it, please. 
Q (By Mr. Somers) Do you recall the card that was shown 
to you that you signed at this meeting? | 


A Yes, I do. 


Q Was that the first time you had ever seen a card like 


You had seen one previously? 
A Yes, about three years previous. 
Q Now, when you saw that particular card, were you handed 
it by anyone? | 
A The card that I signed? 
Q Yes. 
A I think one of the men sitting around the table passed it 
because it was too far for Mr. Canton to reach. He gave it 


to one of the men and he gave it to me. I couldn't recall 
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who it was. 

Q Now, isn't it true at that time that Mr. Canton went into 
the meaning of those cards? 

A Went into the meaning? 

Q Yes, he discussed the meaning of the cards? 

He answered questions about the card that I asked. 
Isn't it true at that time that Mr. Canton discussed 
you an election to be held by the NLRB? 

An election? 

Yes. 

No, sir. 

He did not mention the word “election"? 

No, He did not. 

You are positive of that? 


That is right. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


Now, with regard to the second meeting that you attended, 


: 


was in early June, is that correct? 


> 


That is right. 

Q You stated tht everyone signed cards at that meeting, 
is that correct? 

A That is right. 

Q Did you personally see each person there affix their 
signature to a card? 

A It wasn't my worry. I saw the fellows next to me, and 


I signed and I saw everyone writing on the top. 
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Q Who did you see affix their mignacare to a card? 

A Mr. McEnroe. He was given a card. ‘Whether it was his 
signature, I couldn't say, but he wrote on that card. 

Q He was the only one that you actually did see writing 
on the card? | 

A I said I saw them all, but I can't remember each one 

of the signing it, the cards. : 

Q Were there any employees at that meeting who were not at 
the previous meeting? 

A I knew there was more --- 

MR. FEINGOLD: I am going to objection because this is 
vague. There were a number of meetings. 

MR. SOMERS: The meeting he attended. 

THE WITNESS: Yes, there could have been one or two 
because I knew there was more in number than there were two 
weeks before. 

Q (By Mr. Somers) Cards were passed cae at tht time, at 
that meeting also? 

A The first time? No, there were only two cards passed 
out the first time I was there. 


Q The second time? 


A Cards were given to everyone present. 


Q Your testimony is that at the first meeting only two 
cards were passed out, is that correct? | 


A That is right. 
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That at the second meeting a number of cards were passed 
out? 
A Everyone in the room got a card. 
Q Now, at that meeting, isn't it true that Mr. Canton 
addressed the employees? 


A Those asembled. 


Q Did he discuss how far the organizational campaign had 


progressed? 
A No, he did not. 
Q Did he tell you these cards would be kept confidential? 
A Yes, he did. 
Q And he did tell you to go along with the Association so 
that the company wouldn't know the extent of the organizaing, 
didn't he? 
A Yes, he did. 
Q And he said in this manner the company would be kept in 
doubt as to how many employees were for the union? 

MR. FEINGOLD: I object. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: What was the question? 

TRIAL EXAMINER: Read the question back. 

(The pending question was read by the reporter.) 

THE WITNESS: I don't remember him saying that. 

Q (By Mr. Somers) He did tell you that he didn't want the 


company to know how many employees were behing the union? 
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company didn't know. 
Q Didn't he at that meeting tell you that you would have 
freedom to vote whether you wanted the union or not? 
A No. 
Q He at no time told you that you had the freedom to choose 
between the Association and the Distillery ‘Workers Union? 
MR. FEINGOLD: I am going to object unless he limits 
it to what meeting/ 
TRIAL EXAMINER: Sustained as to form. 
Q (By Mr. Somers) At this meeting, didn't he tell you you 
would have the freedom to vote whether oe eT have the 
Association or the Distillery Workers Union? 
A It wasn't put that way. 
Didn't he tell you that if you had enough signed cards 
the employees, he would petition for an election? 
No. The wording --- 
Didn't he discuss an election at that meeting? 
No. 
He raver mentioned an election in the second meeting? 
Later in the meeting after questions were asked, he did. 
Later in the meeting he said if he haa enough signed cards 
the employees, he would petition for an election? 


No, he did not. 


He said he had to have cards signed for an election? 
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A There was nothing said about elections. 

Q Mr. Cohen, do you recall speaking with me at the offices 
of the Brescome Company? ‘ 

A Yes, I do. 

Q And do you recall that I was in Mr. Lent's office? 

A Yes. 

Q And you came in and I introduced myaelf as the attorney 
for the company? 

A Yes, sir, you did. 

Q And asked you to sit down? 

A Yes, I did. 

Q And I asked you to read a portion of an NLRB case? 

A Yes, I did. 

Q After you read it, I explained that your statement to me 
would be stricly voluntary? 

A That is right. 

Q And at that time I told you I would limit my questions 
to circumstances surrounding the signing Oe antontearion or 
a union card? 

A That is right. 

Q At that time you stated to me that you would be willing 
to talk to me about that? 


A Yes, I did. 


al Q And this was a voluntary statement? 
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Q After I asked you questions and you gave me answers, 
I wrote down those answers, isn't that correct? 
A I think you did. 
Q After I wrote those answers down, I asked you to read 
what I had written? 
A Yes. 
Q And in fact you did read that? 


A Yes, I did. 


Q At the end I asked you to sign this statement and to date 


it, isn't that correct? 
A You asked me to, yes, you did. 
Q In fact: you didn't sign it? 
A after you cut words out of the thing that you had written, 
then I signed. 
Q When you cut words that you didn't say, you initialed 
those words that were correct? 
A That is right. 
MR. SOMERS: I would like to have this marked Respondent js 
next in order. 
(The document above-referred to 
was marked Respondent's No. 21 
for identification.) 
Q (By Mr. Somers) Mr. Cohen, do you recognize this as the 
statement that you gave me in Mr. Lentz's office? 
TRIAL EXAMINER: You are showing him Respondent's No. 21 


MR. SOMERS: No. 21 for identification. 
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THE WITNESS: Yes, I signed it. 
MR. SOMERS: I would like to offer No. 21 in evidence, 
Respondent's 21. 
MR. MARROW: No objection. 
MR. FEINGOLD: No objection. 
MR. Adinolfi: No objection. 
TRIAL EXAMINER: Respondent's 21 is received. 
(The document above-referred to, 
marked Respondent's No. 21, was 
received in evidence.) 
Q (By Mr. Somers) Mr. Cohen, do you recall the card you 
signed for the Distillery Workers Union, don't you? 
A Yes, I do. 
Q And you Ane recall the card or you recall having seen 
the card which you signed in Mr. Adinolfi's office? 


A Yes. 


Q Is there any difference to you between those cards? 


MR. MARROW: I object. I think the cards speak for 
themselves as fare as what they say. 

TRIAL EXAMINER: Do I have them in evidence? 

MR. SOMERS: You have both cards in evidence. 

TRIAL EXAMINER: I will hear from you why I should permit 
that questions, Mr. Somers. Do you want the witness excused? 

MR. SOMERS: I don't think it would be necessary. 

Recent cases have gone to the question as to the under- 


standing of the employee in signing a card, and I think that 
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this is important. We have two cards in evidence, and I 


think it is important to see what the understanding of this 
man is in regard to these particular cards, whether in fact 
this is an intelligent act. 

TRIAL EXAMINER: Mr. Cohen, could you step outside for 
just a few seconds. We will send for you, so don't go too 
far away. 

(Witness excused temporarily.) 

TRIAL EXAMINER: Mr. Somers, this matter gives me and 
I think every Trial Examiner I know considerable trouble 
just as it appears to have given the Board and the courts 
considerable trouble. 

As I understand the present state of the law, the 


essential, primary legal prnciple as stated by the District 


courdlit the District of Columbia in Joy Silk Mills is that 


as a general rule the witness' mental state at the time he 
signed a card or cards is not a probative matter; that is, 
ordinarily evidence will not be taken as to that factor. 
However, where a sufficient foundation is laid that the card 
signed does not represent a voluntary or true statement of the 
witness' intention, some interrogation on the point is 
permissible. : 

I think there is a question as to now much, if any, in 
a given case. In the present situation, I have the witness' 


statement that he signed cards for the Charging Party Union 
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read S. S.' Logan, and I am satisfied that there is nothing 
in S. S. Logan that would be contrary to what I have just 
said. 

MR. SOMERS: In S. S. Stevens? 

TREAL EXAMINER: In S. S. Logan. Crawford relies on 
S. S. Logan. In any event, we are not in ghe Fourth Circuit. 
We are in the First Circuit. 

MR. MARROW: Second Circuit. 

TRIAL EXAMINER: We are in the Second Circuit. 

MR. FEINGOLD: Second Circuit, First Region. 

(Witness resumed the stand.) 

TRIAL EXAMINER: I have ruled that you don't have to 
answer the last question, Mr. Cohen. 

We will continue. 
Q (By Mr. Somers) Mr. Cohen, I show you Respondent's 20. 
Would you read that to yourself slowly. 
A Yes. 
Q Now, going back to your meeting in Mr. Adinolfi's 
office, do you recall at that time seeing that particular 
card on his desk? 
A — 
Q Take your time and think about it. See if you can 
remember . 


No, I don't remember. 


A 
Q Do you recall at any time seing that document? 
A 


Well, it is my signature, but I can't remember how it 
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| was given or how I signed it. 
Q That is your signature? 
) A Yes, it is. 
Q And it is signed above the line where it says “Written 
Signature"? | 
A Yes. 
Q That is your writing where it says “Date"? 
Yes, sir. 
MR. FEINGOLD: Haven't we been all through this? 
TRIAL EXAMINER: Overruled based on the discussion off 
the record. 
Q (By Mr. Somers) Did you also print your name “Alfred 
Cohen" at the top? 
A Yes, I did. 
Q Now do you recall reading the words? 
A Yes, I did. Yes, f-read it. I wouldn't sign anything 
unless I read it. 
Q So you did in fact read it? 


A Yes, I did. 


MR. FEINGOLD: I am going to object. He has testified 


he has no recollection of ever having seen it or signed it. 
TRIAL EXAMINER: Overruled. 

Q (By Mr. Somers) So now in fact your testimony is that 

you did read this and you did sign. Now do you recall that 


this occurred in Mr. Adinolfi's office? 
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A No, I don't know whether it was. I don't know if it was 


in Adinolfi's office. 

Q Could it be that you signed this at a meeting of the 
Distillery Workers Union? 

A No. 

Q By signing this card, did you authorize the Association 
to represent you in a collective bargaining --- 

MR. FEINGOLD: Objection. 

MR. MARROW: Objection. 

TRIAL EXAMINER: Sustained. 

Q (By Mr. Somers) Did you understand this card when you 
signed it? 

MR. FEINGOLD: I object. No such testimony that he has 
a recollection of signing it. 

TRIAL EXAMINER: No, there is testimony that he had a 
recollection of signing it. The witness also testified that 
he read it before he signed it because he makes that a practice. 

MR. FEINGOLD: But I also understand --- 

MR. SOMERS: I would like to have the objection limited 
to the grounds for it and not have it embellished, tipping 
off the witness to the reason for the objection. 

MR. FEINGOLD: I am not --- 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 


TRIAL EXAMINER: On the record. 
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I would like the record to show I went off the record 
lon this occasion as on some others when either several counsel 
j Were talking at once or I couldn't get counsel to stop. 
The objection is sustained. : 
MR. SOMERS: Now, could I have the last question read 
| to which the objection was sustained. : 
(The last question was read by the reporter.) 
| Q (By Mr. Somers) At the time that you signed this card, 
in your opinion was the Association your bargaining representa: 
| tive? 
A There can't be bargaining. There never was any bargaining. 
Q At the time you signed that card, you wre a member of the 
Association, weren't you? 
A Yes, I was. 
Q And you were not a member of the Distillery Workers Union, 
were you? : 
A No, I wasn't. 


Q In fact you never paid dues to the Distillery Workers, ha 


A 

Q Never paid an initiation fee to the Distilley Workers 
Union? , 

A No, I didn't. 


Q Didn't Mr. Canton tell you that you wouldn't have to 


pay dues to this union until they won an election and were 


\ 
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certified as the representative of the employees? 

MR. FEINGOLD: I am going to object to the form of the 
question and the double negative. I think it is an improper 
question. 

TRIAL EXAMINER: Read the question back, Miss Reporter. 

(The pending question was read by the reporter.) 

TRIAL EXAMINER: Objection overruled. 

Q (By Mr. Somers) Did you answer the question? 
A I don't know which one you are talking about, whether 
the Association or the Distillery Workers. 

TRIAL EXAMINER: Rephrase your question. 

Q (By Mr. Somers) Didn't Mr. Canton tell you that until 
the Distillery Workers Union won an. election of the employee 


they could not represent the employees? 


A That is right. I don't think he said election, until 


they won their case. 

Q You mean this case? 

A No, the vote at the time. 

Q And he told you that at either the first or second meeting, 
isn't that correct? 

A . No, he didn't mention anything at either one of the 
meetings about paying dues or paying anyone. : 

Q I didn't ask you about paying dues. Now you recall a 
discussion that you had -- I with draw that. 


I ask you to read Respondent's 20 again to yourself. 
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What does that mean to you? 
MR. FEINGOLD: I am going to object. 


TRIAL EXAMINER: Sustained. 


Q (By Mr. Somers) Do you recall Mr. Adinolfi saying 


amthing to you about that document? 

MR. PEINGOLD: I think we have been over that area. 

THE WITNESS: No. | 

TRIAL EXAMINER: Overruled. 

TRIAL EXAMINER: Do you have the question. 

THE WITNESS: I answered the question. I don't remember. 
Q (By Mr. Somers) I ask you, Mr. Cohen, to compare what 
has been marked as General Counsel's Exhibit 17 to Respondent's 
No. 20. Compare it to yourself. | 

In Respondent's 20 is there any mention of proceedings? 

MR. FEINGOLD: I object to the questions The documents 
speaks for themselves. | 

TRIAL EXAMINER: Sustained. 

(By Mr. Somers) Address yourself to General Counsel's 

Do you see the word "proceedings" in this document? 

Yes. : 

Do you recall any discussion concerning the word - 
"proceedings"? | 

No, I don't. 

At the meeting of the Distillery Workers Union? 

No, I dont. | 
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What does the word "proceedings" mean to you? 

MR. FEINGOLD: I object. 

TRIAL EXAMINER: I will sustain the objection. 

In addition, Mr. Somers, I want to point out to you that 
my ruling would be the same with respect, on this state of th 
record with respect to any document that was in evidence. 

Q (By Mr. Somers) When you signed Respondent's Exhibit 20 F- 


MR. FEINGOLD: Would you tell the witness what Exhibit 20 


TRIAL EXAMINER: The witness is well aware. He has it 
in his hand. 
Q (By Mr. Somers) -- did you intend to have the 
Association speak for you?--- 
MR. FEINGOLD: I object. 
(By Mr. Somers) -- as collective bargaining agent? 
MR. FEINGOLD: I asked before and I object. to it. 
TRIAL EXAMINER: It was not asked in that fashion. 
Mr. Cohen, I hate to do this, but will you step out 
again? I am having a little trouble at this point. 
(Witness excused temporarily.) 
TRIAL EXAMINER: Mr. Feingold, Mr. Marrow, my problem 


is as follows, and I should have taken it up last time but 
\ 


the question didn't go that way: The witness has signed on 


May 25 this card for the Wine and Distillery Workers Union, 


and I won't go into what its contents say. Then on July 19, 
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1967, he signed this piece of paper for the Association. 


Mr. Somers might argue that and Mr. Adinolfi might argue that 
this document, Respondent's 20, designates the Association 
as their collective bargaining representative. The question 
was did he intend that. 

Considering that there may be an inconsistency between 
the two, and I am only talking about the possibility, isn't 
this question proper? 

MR. MARROW: Wouldn't this also be comparable with a 
situation where there are rival unions and you have dual cards 
signed, the question of good faith doubt? 

MR. SOMERS: Absolutely. 

TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: The question as I understand it that 
was put to the witness is when you signed this card, didn't 
you intend to have the Association act as your collective 
bargaining agent. Am I right, is that the question to the 
witness? 

MR. ADINOLFI: Why don't you have the reporter read it? 

TRIAL EXAMIBER: That was the question. 

MR. FEINGOLD: My objection was twofold. This question 
has been asked and almost in the same way, identical words, 
on two previous occasions. On one occasion I objected and 
it was sustained. On the second instance, I let him answer, 
and it has been answered and the answer is in the record. 
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MR. SOMERS: I don't believe this question has been 
answered. 

TRIAL EXAMINER: I want you to understand that in spite 
of some possibly seemingly categorical statement I made 
earlier, I have problems here. And even though I have 
stated that I have suspicions of a witness’ statement of his 
prior unexpressed intention, that cuts both ways, you know, 
both his statement that he intended to designate as well as 
he didn't intend to designate. I am more interested in what 
happened. 

MR. SOMERS: Mr. Marrow has made an interesting observa- 
tion which I think is extremely relevant. 

MR. FEINGOLD: Good faith bargaining. 

TRIAL EXAMINER: Yes, I appreciate this discussion 
because it gives me a chance to think. 

I am going to sustain the objection. The documents 
and the surrounding circumstances as I have them in the record 


will speak for themselves. I think upon reflection -- I will 


hola that up. I know I am burdening the record with these 


discussions. Mr. Somers, do you have anything else you want 
to say? 

MR. SOMERS: The point is actually the question is 
directed to the meat of the situation. The circumstances 
surrounding are merely circumstances from which you are 


trying to draw the conclusion. 
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TRIAL EXAMINER: Mr. Somers, my problem is this. Let me 
suppose that all of the -- I am not saying this is the state 
of the record. Let's suppose all of the circumstances in the 
record were to indicate that when he signed this piece of 
paper, he intended to designate the Nesociation? er suppose 
all the circumstances in the record indicated that he didn't 
intend to designate the Association, either way. Why should 
I listen to what he presently want to tell me or that he had 
in higimind --- | 

MR. FEINGOLD: Mr. Trial Examiner, on reflection I will 
withdraw my objection and let him answer the question if that 
is troubling you, and you can give it as much weight under 
the circumstances as you deem fit as the cases warrant. 

TRIAL EXAMINER: I think the problem is much more 
fundamental than whether you withdraw or don't withdraw your 
objection. However, I do make it a practice mat to intervene 
where there isn't an objection. You are withdrawing your 
objection? : 

MR. FEINGOLD: I am withdrawing my objection for the 
sake of expedience, and I am sure the Trial Examiner will 


give it such weight as the case warrants. 


TRIAL EXAMINER: Do you want to press the question? 


MR. SOMERS: Yes. 
TRIAL EXAMINER: Okay. In the absence of an objection, 


I will take the evidence. I would hope that you gentlemen 
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would come up with more help than that for me. 

Yes, Mr. Adinolfi? 

MR. ADINOLFI: You may have noticed my going along with 
Mr. Somers. 

TRIAL EXAMINER: I didn't. 

MR. ADINOLFI: I feel that I should object to this, to 
the answer to this question because I don't think it is proper 
The manner has been gone into as far as I see at least on two 
occasions, and he has testified that he did sign the document. 
The document is in evidence. It seems to me this question 
should be objected to, and I am going to object to it. 

TRIAL EXAMINER: I have heard enough. I want to both 
thank you and apologize to you. I don't think that the 
presiding officer should show such agony of decision to counse}. 
He ought to always seem to know everything and have no doubt, 
put that is not true. I have some doubt and I have shown it. 
That is my apology. Thank you for any assistance. 

I am sustaining the objection. Let's get the witness 
back and see if we can't get along with him before lunch time. 

(The witness resumed the stand.) 

TRIAL EXAMINER: Mr. Cohen, the result of our deliberation 

is that you don't have to answer the question. 


Q (By Mr. Somers) Isn't it true that Mr. Canton discussed 


with you -- I will withdraw that. 


Mr. Cohen, do you recall any discussion about -- at any 
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of the two union meetings of the Distillery Workers Union 
that you attended any discussion about Leo Maynard's position 
with regard to the union? : 

A No, I never did. 

Q Do you recall any discussion concerning Mr. Maynard's 

attendance at any Distillery Workers Union meet ings? 

A No. 

Q Were there any discussions? 

A I don't know. 

Q Did you at any time question why Mr. Maynard wasn't 

present at any of these meetings? : 

A Did I? The explanation is I had a aeree very sick wife 

at that time. I could have cared less whether Leo Maynard 

was there. I attended and I kept running to the phone to 

find out how my wife was. It lasted for five weeks, and I 

think Mr. Lentz can verify that this was the condition at my 
TRIAL EXAMINER: From your statement am I to understand 

that you were not present at all times at these meetings? 
THE WITNESS: The second one I wasn't. The second one 

I would run down for five minutes and phone the hospital. 

ghere was no phone in the building. I had to go outside. 

Q (By Mr. Somers) Now, Mr. Cohen, it is true that you 


yourself are aware of what your quotas are on sales? 


A Toward the middle of the month I have a chief or 
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superintendent tell me what my quotas are. 

MR. FEINGOLD: This is clearly outside of direct 
examination. 

TRIAL EXAMINER: I think I have stated before and I 
restate it here I do not hold cross to the direct so long as 
it is direct and material. 

Q (By Mr. Somers) You received your quotas at the beginnin} 


of the month? 


o 2 8% DO KH hb A Ww 


A No. 


~ 
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Q You don't receive your quota for sales for that month 
at the beginning of the month? 
A No. 


Q When do you receive them? 


A About the 8th or 10th of the months. 


Q And those quotas do reflect, however, the sales that 
are expected for the entire month, is that correct? 

A That is correct. } 

Q And the quotas are given to you by Mr. Amoroso, isn't 
that correct? 

A That is right. 

Q And the quotas are decided upon, in fact, by Mr. Mervyn 
Lentz or Sam Lentz, whoever is there at the time, is that 
correct? 

A This I don’t know. 


MR. FEINGOLD: I am going to object. He is leading him 
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to the point where he is making him his own witness. 


MR. SOMERS: There has been quite a considerable amount 
of testimony on direct concerning Mr. Amoroso. 

TRIAL EXAMINER: Let's go on. With respect to whether 
or not you are making this man your own witness, I will take 
the objections as we go along. However, this will only go to 
the point as to whether or not the question is too subjective 
or leading in the circumstances. 

Q (By Mr. Somers) You don't know who actually has the 
final determination as to what the quota will be, do you? 
A I will tell you it is always a percentage over last 
year's figures. 7 

Q So it is a statistical determination? 

A Yes. 

Q If you were given those figures, you could possibly 
make up the quotas, is that correct? 

Sure. 

Did Mr. Amoroso ever fire an employee eosyour knowledge? 
A No. 

ever 
Q To your knowledge, did Mr. Amoroso hudependently/hire 
employees? | 
A He interviewed and recommended when he. wanted them. 
Q Do you know in fact if he had the final say whether 
the employee was hired or not? 3 
A I don’t think he had the final say. 
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Q In the assigning of new accounts, you have received new 
accounts since you have been with Brescome? 
A Yes, I have. 
Q And in fact you yourself have gone out and solicited many 
new accounts, isn't that correct? 
A That I have solicited? 
Q Yes. 
A Yes, I have. 
Q In fact you have built up your territory substantially, 
have you not? 
A Sure I have. 
Q And there are new accounts that you yourself don't 
solicit, and they are usually assigned according to your 
territory, isn't that correct? 
A That is right. 
Q Now, do you recall the conversation that took place in 
Sam Lentz's office when Mervyn Lentz and Mr. Goldstein were 
present? 
A I stated that once, yes. 
Q Do you recall when that occurred? 
A No, I don't. I know it was 10:30 in the morning... 
Q Was this --- 
A If I am not mistaken, it was on a Friday morning. 
Q Was it close to the time that you had -- close to the 


time of the election? 


About a week and a half before. 
Q Do you recall at that time Mervyn Lentz saying to you, 
“there is going to be a vote as to whether os have a company or 
an outside union"? | 
A Just said there was going to be a National Labor Relations 
Board election for a union or not. Yes, he said something 
like that. i 
Q Are you sure this meeting took place in Sam Lentz's office? 
A Yes, it did. ! 
Q Now, do you recall whether this was the first time that the 
company had ever mentioned anything about anbutside union? 
To me? | 
Yes. 
I think that this was the first time. I am not positive. 
So about half a week prisr to the election was the 
first time that the company mentioned an outside union to you? 
A I didn't say two and a half, I said about a week and a 
half or two. I don't know anything about two and a half 
weeks. : 
Q A week and a half or two.. And at this meeting Mr. Samelpff 
stated that he hated the union, didn't he? | 


A Yes, he did. 


Q And he said he had been a member while working for a 


competitive company? 


A That is right. 
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Q And he said he felt that the Distillery Workers Union 
was no good? 
A That is what he said. 
Q In fact he offered at that time to go before the men and 
tell them how rotten the union was, didn't he? 
A That is right. 
Q Do you recall Mr. Sameloff being at any of the two 
meetings that you attended of the Distillery Workers Union? 
A Was he there? 


Yes. 


Q 
A He was not. 
Q 


You didn't nominate Leo Maynard or Sonny Sposito to the 
bargaining committee, did you? 
A No, I didn't. I didn't get a chance to either. 
Q Now, at this time when you were in Mr. Sam Lentz' office 
with Mr. Mervyn Lentz and Mr. Goldstein, what did you tell the 
company in regard to your attitude toward an outside union? 
A I just stated I was old enough to know what I wanted, 
and I would decide when the time came. I didn't need them 
because I was at an age that I didn’t need them because I 
was in a different group as far as age was concerned. — 
Q Was that in fact your position? 

Was that in fact my position? 

Was that in fact your position? 

I don't know what is that a fact? 


Was that in fact your attitude at the time? 
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Yes, it was. 

Isn't that presently your attitude? 

No. f 

Q Did you ever ask to see a collective bargaining agreement 
| between the salesmen and the Employer? | 

No, I never did. 

Were you ever on the negotiating comnittee? 


No e 
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No. 


A 

Q 

A 

Q Were you ever on a grievance committee? 
x 

Q 


Address your attention to Charging Party's 24-B. Were 
you present at the meeting of October 29, 19652 
A Yes, I was. | 
Q And at that time you recall you were elected secretary? 
A Yes. | 
Q And you recall you didn't take any notestauring that 
meeting? | 
A No, I didn't. 
Q Mr. Adinolfi was present at this meeting? 
A Yes, he was. 
Q In fact after the meeting, you recall Mr. Adinolfi 
dictated to his secretary these minutes, isn't that correct? 
MR. FEINGOLD: I object. : 
TRIAL EXAMINER: If the witness knows. 


THE WITNESS: I didn't understand. 
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TRIAL EXAMINER: You may answer the question if you know. 
THE WITNESS: I was given the sheets of paper, said they 
would be typewtitten and to sign them as the new secretary, 

which I did. I did not see the secretary type them. 
Q This was typed the same day as that meeting, wasn't it? 

I don't know whether it was or not. 

When did you sign it? 

Right after the meeting. 

So in fact it had to be typed that day? 

MR. FEINGOLD: I object. 

MR. MARROW: Objection. Argumentative. 

TRIAL EXAMINER: I am not sure that I understand. 

What did you sign? 

THE WITNESS: It was given to me, this sheet of paper. 
I don't know whether this is the same peper, could possibly be 
I was given two sheets of paper. I signed where lie said to 
sign. "I had exact duties. They would be typed up, and you 
sign it® And I signed it before they were typed. 

TRIAL EXAMINER: You mean you signed a blank sheet of 
paper? 

THE WITNESS: That is right. 
Q (By Mr. Somers) Mr. Cohen, did you testify that you 
don’t sign anything, you don't sign anything before you read it? 


A Yes, I did testify to that. 


Q You mean to tell us that you signed a blank sheet of paper? 
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Yes, I did. 

Have you ever signed a blank sheet of paper before this? 

In what respect? 

In any respect? 

Yes, I have. 

What was that occasion? 

Affidavit of my Lodge. 

You signed a blank sheet of paper in an affidavit to 

Lodge? : 

Yes. 

In other words, you don't know the wordings you didn't 
know the wording that was going to be put above your signature 
when you signed the paper? : 

A I know what the wording was going to be, the substance 
of it. 
Q ‘You didn't see that wording prior to signing it, did you? 


No, I didn't. 


A 
Q So in fact you do sign documents without reading them? 
A 


This was something that happened. It was a document 
asking me to sign. This was something that happened. I 
knew what had happened. Mr. Adinolfi said he would have it 
typewritten, and I took his word for it. | 
Q Do you recall that document being read at the following 
meeting of the Association? | 


A Yes, it was. 
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Q And didn't -- and isn't it true that at the meeting it 
was voted and accepted as the minutes of the previous meeting? 
A Yes, it was. 

Now, you recall a paper that was printed by Prank Smith? 

Yes. 

To which you affixed your signature? 

Yes, I did. 

Now was this paper passed around the room around this -- 

A table. 

-- around a table, I see, and the person on your left 
signed it. Do you remember who the person on your left was? 
A No, I couldn't. 

Do you remember who the person on your right was? 

No, I don't. 

Wasn't Joe Leahy sitting on one side of you? 

Joe Leahy was in the room. I don't know which side. 

Was he sitting on one side of you or was he sitting across 
thetable somewhere? 

A I don't remember. 
Q Who did you actually see put their signature on this 


piece of paper? 


A I didn't see anybody. It was passed to me, I signed it, 


and I passed it to the next person. I didn't pay any attentiqn 
to who was signing it. I assumed everyone there signed it. 


Q Now, do you recall your conversation with Sam Lentz 
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prior to going to the 1967 meeting of the Association? 


Yes. 
How long did that conversation last? 


Maybe a minute and a half, two minutes. 


Mr. Lentz asked you, "Why don’t you nominate Leo Maynard 


and Sonny Sposito --- 


A 


Q 


A 


I didn't say that. 
To the negotiating committee. 


He says, "The two old timers should be on the committee. 


Won't you see that Leo Maynard and Sonny Sposito get nomina 


I told him about Sonny Sposito not wanting any position, and 


he said, "Maybe this time he will accept." That is all that 


was said, and I walked out. 


Q 


A 


That is all that was said? 

That is all. 

MR. SOMERS: I have nothing further. 

TRIAL EXAMINER: Mr. Adinolfi? 

MR. ADINOLFI: May we go off the record? 

TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. 


As a result of the discussion off the record, we will be 


in recess for lunch until 2 o'clock. 


(Whereupon, at 12:35 p.m. the hearing was receesed 


until 2 o'clock p.m. the same day.) 
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(Witness excused.) 
TRIAL EXAMINER: We will take a ten minute break. 
(A recess was taken.) 

TRIAL EXAMINER: On the record. 

Call you next witness, Mr. Marrow. 

MR. MARROW: Mr. Kowalczyk. 
Whereupon, 

ANTHONY P. KOWALCZYK 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

Q (By Mr. Marrow) State your name and home address for 
the record. 
A Anthony P. Kowalczyk, 114 Brook Street, Forestville, 
Connecticut. 

By whom are you employed, Mr. Kowalczyk? 

Brescome Distributors. 

How long have you been with Brescome? 

I would say between six and seven years. 

What is your position? 


Salesman. 


Would you describe for us briefly your duties and 


responsibilities? 


A Well, go out and sell the Brescome merchandise. 
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Call on accounts? 

On all accounts that I am assigned to. 

What type of products do you sell primarily? 

Liquors, wines, and some beer. 

And by what method are you paid? 

Commission basis. 

Do you recall at the time you were first employed by 

you were hired? : 

I was hired by Mr. Lentz, Mr. Mervyn Lentz, Mr. Morris 
Tarre, and that is it. : 

What was Mr. Tarre's position at that time? 


Sales manager. 


Do you recall what his duties and responsibilites were? 


MR. SOMERS: Objection. 

THE WITNESS: No, may I correct myself? | Mr. Morris Tarr 
contacted me, and I think at that time Mr. Horowitz was also 
in the company. 

Q (By Mr. Marrow) Do you recall what Mr. varre's duties 
and responsibilities were? — | 

MR. SOMERS: Objection. Time being relevant. 

TRIAL EXAMINER: Overruled. You may answer if you know 
what Mr. Tarre's duties were. | 

THE WETNESS: He worked with us on the road and he would, 
of course, give us orders, and I am not sure mone whether 
Mr. Horowitz was the sales manager at the time and Mr. Tarre 
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was the supervisor. It was back a few years. I know Mr. Ta 
contacted me at the time I was employed. 

Were you working at another company at that time? 

I was. 

Is Mr. Tarre still with the company? 

No, he is not. 

Do you know who, if anybody, replaced Mr. Tarre? 

Mr. Bernard Sandler replaced Mr. Tarre. 

What was Mr. Sandler's position with the company? 

As far as I was concerned, he was the sales manager. 
Q What were his duties and responsibilities as you observed 
them? 
A Tell me what accounts to call on and give me orders if 


there were any. 


MR. SOMERS: Could the witness please speak up. 


THE WITNESS: Mr. Sandler would give me orders for the 
day or whatever he had on his mind at the time, and if there 
were any new accounts he would assign salesmen to the account. 
I know he assigned me to a few new accounts. That part of 
it was his job. 

TRIAL EXAMINER: Proceed, Mr. Marrow. 

Q (By Mr. Marrow) On your regular job basis, do you have 
occasion to report into the offices of the company? 

A Oh, yes. In fact I would contact Mr. Sandler in the 
morning to see if there was anything he wanted to do speciall 
for the day, or if there was anything that was going on that 
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I should know concerning the accounts or anything that come 
up. 


Did he ever accompany you on your rounds? 


How often? 


Q 
A He did. 
Q 
A 


He did that quite a few times for me. He worked with me 
a few times that I remember. : 
Q Now, are you aware of an organization called the Brescome 
Employees Association? 
A Yes. : 

Were you a member of that Association? 

I was. | 

Did you hold an office in that organization? 

Yes, I did. I was president for one year. 

Do you recall when that was? 

Yes, that was, I think it was from 1965 to 1966. 
Q And do you recall whether or not the Association held 
meetings? 3 

Well, we had one annual meeting a year. 

And where was tht? 

That was held at Mr. Adinolfi's office. 

Now, during the time that you were a meaner of the 
Asseciation, did you ever see a contract or collective 

24 bargaining agreement that the Association had with the company 


25 A To my knowledge, I never did. 
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I should know concerning the accounts or anything that come 


Did he ever accompany you on your rounds? 
He did. 
How often? 
He did that quite a few times for me. He worked with me 
a few times that I remember. 
are you aware of an organization called the Brescome 


Association? 


you a member of that Association? 
I was. 
Did you hold an office in that organization? 
Yes, I did. I was president for one year. 
Do you recall when that was? 


Yes, that was, I think it was from 1965 to 1966. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


And do you recall whether or not the Association held 
meetings? 
A Well, we had one annual meeting a year. 
Q And where was tht? 
A That was held at Mr. Adinolfi's office. 
Q Now, during the time that you were a member of the 
Aseeciation, did you ever see a contract or collective 

| bargaining agreement that the Association had with the company 


A To my knowledge, I never did. 
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No, he is not. 
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Q And at some time, Mr. Kowalczyk, did you have occasion 
to attend any meetings held by the Distillery Workers Union? 
A Yes, we attended one at the Chinese Hitching Post. 

Q Do you recall when it was? : 

A It was some time in April. I remember that I had just 
bought @ car in April, and the same day we haa a meeting. 


Q Do you recall who was present at that meeting? 
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A Yes, it was myself, Bill McEnroe, Frank Smith, Joe Leahy, 
and Al Paul, Mr. Canton and Mr. Farrell. 

Q Can you tell us, if you will, as best you can recall what 
took place at that first meeting, what was said? 

A We asked Mr. Canton quite a bit about the union, their 
activities, and what the union could do for the salesmen, and what 
protection we could get out of it, and so a plus your 
commissions and all tht sort of thing. We weren't sure 

about the whole thing, so Mr. Canton explained the whole 
thing, what he could do for us and what he couldn't do for us. 
Q Can you recall at this time the specific things that he 
said he could or could not do? 

A Well, Mr. Canton did say that he wouldn't guarantee us 
protection if we did anything wrong, and we would be guaranteed 
our accounts, security of accounts, and that is about the 


size of it. 


Q Do you recall physically where in the restaurant this 
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| Meeting took place? 


1 A It was in one of the side rooms, if I am not mistaken. 
It was an empty room; we held our meeting there. 
Q Were you seated around a table? 
| A Yes, we had a table around which we sat and discussed 
the whole thing. 
Q Did anything else occur at tht first meeting? 
A Yes, I think we all signed cards at the time. 
MR. MARROW: I would like to have this marked General 
Counsel's 19 for identification. 
(The document above-referred to 
was marked General Counsel's 19 
for identification.) 
| THE WITNESS: Another thing too, we understood we asked 
for representation at that time from the union. 
Q (By Mr. Marrow) Who asked what? 
A All the salesmen, we knew what it was for. It was to 
represent the salesmen if we had a majority of the salesmen. 
Q Who did you ask? 
A Mr. Canton. 
Q Mr. Kowalczyk, I show you what has been marked General 
Counsel's 19 for identification and ask if you recognize 
that? 
A I certainly do. That is my signature and my printing. 
It’s mine, I signed it. 


Q Is that the card you signed at the Hitching Post Restaurant? 
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A That is the one. 
Q Now, on that occasion, do you recall seeing any other 


employees sign cards similar to this? 


As Yes, we all did, all the salesmen that attended that 


meeting. : 
MR. MARROW: I would like to offer General Counsel's 19 
with leave to substitute at the conclusion of the hearing. 
MR. ADINOLFI: No Objection. | 
MR. SOMERS: No objection. 
TRIAL EXAMINER: General Counsel's 19 is received with 
permission to substitute photostatic copies. | 
(The document above-referred to, 
marked General Counsel's No. 19, 
was received in evidence.) 
Q (By Mr. Marrow) Now following that meeting, 
Mr. Kowalczyk, did you have occasion to attend any further 
meetings of the Distillery Workers Union? | 
A Yes, we did. I would say we had another meeting two 
or so weeks later at the Fire House. ; 
Q I beg your pardon? 
Held at the Fire House. 
Where is the Fire House located? 
East Hartford. 
Do you recall who was present at that meeting? 
The five original men plus, I think, Mr. Codwen attended 


that one, Mr. Deutsch and Mr. Dan Shea, Mr. Norman Goldman and 
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Ruby Deutsch. There were eight of us then. 


H Q Can you tell us to the best of your recollection what 


| happened, what took place at that meeting? 


| A We discussed the union activities and again representatto 
| by the union. Oh, yes, Mr. Canton attended that meeting also. 
That was the gist of the whole meeting. 
Q Did anything occur with respect to union cards at that 
meeting, if you recall? 
A No, I don't remember anything on that. I don't believe 
we signed any more. I won't say that we did or did not. 
I don't remember that. 
Q Do you recall whether any of the members, the people 
who were there for the first time were asked to sign cards? 
A No. 
MR. SOMERS: Objection. 
TRIAL EXAMINER: All right. The witness has answered. 
I won't strike the answer. Go ahead. 
Q (By Mr. Marrow) After this, Mr. Kowalczyk, did you 
attend any further meetings of the Distillery Workers Union? 
A Yes, I think we had a second meeting up there and --- 
Q When you say up there? 
A The Fire House in East Hartford. At that time I think 
all the eightimen attended -- let's see, yes, and I think 
Mr. Al Cohen and Mr. Gasiorek attended that meeting. 


And do you recall what Mr. Canton -- whether Mr. Canton 
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was there? 

A Yes, Mr. Canton was also there. 

Q Tell us as best you can recall what took place at that 
meeting? 

A I think we just discussed the union representation and 
is about the whole thing. 

Q Did anything else occur with respect to union cards at 
that meeting? 

A I think we all signed cards that day. 

Q Can you fix the day when this meeting took place, 

Mr. Kowalczyk? 


A It was either at the end of May or the first part of June 


MR. MARROW: I would like to have this marked General 


Counsel's Exhibit 20 for identification. 
(The document above-referred to 
was marked General Counsel's 
No. 20 for identification.) 
Q (By Mr. Marrow) Mr. Kowalczyk, I show you what has been 
marked General Counsel's Exhibit 20 for identification and 
ask if you recognize that? 
A Yes, that is mine, my signature and the printing is mine. 
Q Do you note the date on that? : 
A 6/3, that would be June. 
Q And does that refresh your recollection as to when the 
meeting took place at the Fire House in East Hartford? 


A The early part of June. 
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Q Now could you tell us if you can recall what happened 


with respect to the cards on that occasion, physically? 


A Well, we all signed the cards, and we gave them to 

Mr. Canton. 

Q Didgou observe anyone else sign a card? 

A Well, we all signed so we saw everybody sign. I saw we 
all signed cards at that time. 

Q Then what happened to the cards? 

A They were given to Mr. Canton. 

MR. MARROW: At this time I would like to offer General 
Counsel's Exhibit 20 with leave to substitute at the conclusioy 
of the hearing. 

MR. ADINOLFI: No objection. 

MR. SOMERS: No objection. 

TRIAL EXAMINER: General Counsel's Exhibit 20 is received 
with permission to substitute. 

(The document above-referred to, 
marked General Counsel's No. 20, 
was received in evidence.) 
Q (By Mr. Marrow) Now, Mr. Kowalczyk, do you recall whethe 
anything else took place at that particular meeting you 
described? 
A I think we spoke of a demand letter at-the time. 
Q Could you tell me what the conversation was as best you 
recall it? 


A Well, we thought we had a majority of the salesmen and 
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at this time we would. We know we had enough men to go along 
with us, and I think at the time we were rather sure because 
the way I understood it Mr. Maynard was suppose to go along 
with us, and from the conversation I had with Mr. Smith, 

Mr. Frank Smith that hesigned the card. 

Q Did Mr. Canton say anything with respect to a demand 
letter that you recall? 

A No -- well, I can't recali right now. I knew we talked 
about it. 

Q Do youfecall anything else that occurred at that meeting? 


A No, I really don't. 


Q Do you recall signing any other documents at this 


meeting? 

A Yes, a piece of paper was sent around, and I think we all 
signed that paper. | 

Q Mr. Kowalczyk, I show you what has been received as 
Charging Party's Exhibit No. 3 and ask if von recognize that? 
A Yes, that is my signature here. 

MR. FEINGOLD: Let the record show he is seeing the 
original of what is Charging Party's 3. 

TRIAL EXAMINER: Well, let me see. This particular 
document has not been identified,or let's put it another way. 
This has not been marked by the Reporter. Have you gentlemen 
all seen this? : 


MR. ADINOLFI: Yes. 
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MR. MARROW: I understood it was agreed --- 
MR. ADINOLFI: That is the authentical original of the 


photocopy that has been marked. 


TRIAL EXAMINBR: Go ahead. You can use that, Mr. Marrow. 


Q (By Mr. Marrow) Mr. Kowalczyk, just for the record, 

I am not sure you answered this. Do you recognize that 
document? 

A Ido. That was the piece of paper that was sent around. 
The salesmen signed it. It was passed around. 

Q Can you identify your signature? 

A Yes, sir, I can. It's right here, Anthony P. Kowalczyk. 
Q Can you tell us if you can recall the method that took 
place with respect to the signing of that document, the 


physical way it was carried out? 


you see anyone else sign the document? 

yes. 

did you see sign it? 

At that time all the ten men that were in the union 

that we knew of signed the card or signed this paper. I think 
they all went there. There was one of the meetings we all 
attended except Mr. Maynard, and he wasn't with us, and we 
felt that Mr. Maynard would help us so we never asked him 
to attend our meetings. He was with us. 
Q Did anything else occur at that meeting, Mr. Kowalczyk 
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that you recall? 

A No. 

Q Now at some time after that meeting, dia you have 
occasion to discuss the union with anyone in management? 
A Yes, I was called into the office by Mr. Mervyn Lentz 
and Mr. Goldstein. 

Q Yes, could you tell us approximately when that took 
place? 

A We discussed the union --- 

Q Could you tell us when? 

A Oh, it was just before the election was scheduled, a 
week or so before that I think it was.d 

Q Was anyone else present besides yourself? 

A No, jut myself and Mr. Goldstein and Mervyn Lentz. 

Q As best you can recall, will you tell us what the 
conversation was and who said what? 

A Well, it was said that the union wouldn't be dle to help 
in any way we could be happy. We could get together and 


scratch things out ourselves. 


Q Do you recall who did the talking at this meeting? 


A We all did, Mr. Mervyn Lentz, Mr. Goldstein, and myself. 
We discussed figures, our potential salaries /and all that. 

Q Anything else that you can recall that was discussed on 
that occasion? 


A No, I can't. 
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Q Now, do you recall attending any meetings of the 
Association at Mr. Adinolfi's office during this same period 
of time? 

A Yes, there was one meeting. I think it was before the 
election. We all went up to the office of Mr. Adinolfi. 

Q And who was up there, do youyfecall? 

A I think all the liquor salesmen were there, but it was 
our own meeting. I don't think there were any wine salesmen 
there. 

Q Do you recall whether Mr. Sandler was there? 

A Yes, Mr. Sandler bets Mr. Amoroso were there. 

Q What do you recall took place at that meeting? 

A Thete wasn't too much there because I guess we felt that 
it wasn't the time to talk about the union or anything like 
that, and I think somebody brought up --- 

TRIAL EXAMINER: Just a moment. Mr. Kowalczyk, nobody 
has objected, but I think I should tell you that at some 
stage of the game I am going to have to read this record and 
try to determine from your testimony as well as others what 
the facts were. It doesn't help me a lot when you testify 
in terms of "we didn't think" or “we didn't feel." Confine 
yourself to what was said and what was done, what you heard. 

I am forced to assume at the moment that your last statem 
“we didn't think’ that it was the place to talk about the 


unior was not actually said by anybody at that meeting. 
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Do you understand what I am saying? 

THE WITNESS: I think so. 

TRIAL EXAMINER: All right now, Mr. Marrow, your questio 
was what happened at that meeting or what = said? 
Q (By Mr. Marrow) Could you tell us what took place, 
what was discussed, if anything, at that meeting at 
Mr. Adinolfi's office, if you recall? 
A Well, I know we were up there, and I think it was said 
that the union---— Actually there wasn't too much said. I 
think Mr. Kelly was there at that meeting, and I don't think 
anything was going to be done because some of the men 
objected to the things because--- I am all confused now. 
I can't remember too well. We all went to the office after 
our meeting--- I drew a blank. 
Q Do you recall whether any bdloting was conducted? 
A Not at that meeting. 
Q Was that at a subsequent meeting? 
A Yes, there was a following meeting. there we took a 
ballot. 
Q Do you recall when that took place, where that took 
place? | 
A Mr. Adinolfi's office. 


Who was present at the meeting? 


Q 
A All the men were there including the wine salesmen. 
Q 


Anyone else? 


Mr. Sandler and Mr. Amoroso. 
Q And as best you can recall, what took place at that 
meeting? 
A We took a vote and come out 16 to 3 against the union. 
Q Now, can you recall whether these meetings that 
took place in Mr. Adinolfi's office took place after or 
before the conversation with Mr. Lentz and Mr. Goldstein? 
A That was after. 
Q These meetings at Mr. Adinolfi's office took place 
after the conYersation with Mr. Goldstein and Mr. Lentz? 
A That is right. 
Q Now you recall that there was an election conducted by 
the National Labor Relations Board? 
A Right. 

Prior to that election did you have occasion to have 

conversation with Mr. Sam Lentz? 

Yes, I was called into his office. 

Do you recall when that was? 

It was on aThursday morning before the election. 

The election was on a Friday? 

That is right. I cas called in. I remember that: because 


I had trouble with a rental car, and I was suppose to come 


back in the afternoon, and so Mr. Lentz asked me what happened 


I told him. He said, "Well, come in the office when you 


have a little time, and we will discuss --- 
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Was anyone else present? 
A No, just myself and Mr. Lentz. 

What was the conversation, if any, that you had with 
Mr. Lentz? 7 


A Well, he told me that he wouldn't want a yoke attached 


eR SSG because Mr. Mervyn Lentz would probably 
take over aliccunenee and he showed me some sort of paper. 
On there it sait it cost them a lot of money to do what 
he wanted to do to keep things going the way they shotld be 
going. 
Q Was there any discussion about the election? 

Not to me, no. 

How long did this conversation last? 

Oh, I would say maybe 10, 15 minutes. 

Did you say anything during this period of time? 

No, I went along with Mr. Lentz. I told him I thought 
Ke was right and that sort of thing. I was protecting myself 
at the time. 
Q Now, following the election, were any changes made with 
respect to your benefits that you received as an employee? 
A Yes, we received $100 for our vacation pay. 
Q When did you receive that? | 
A After our vacation we received that. 


Was any announcement made by anyone in management with 


25 | respect to that? 
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A Yes, I think it was written up in the new Association 
contract that would be included as part of our benefits. 
Q Who told you that? 
A Mr. Mervyn Lentz announced that. 
Q Any other changes that you recall were announced? 
A Yes, the men also got paid benefits on the hospitalization, 
and we would have a 5-day week and our accounts would be 
protected. 
Q Do: you know if those benefits are still in effect? 
A Well, they are suppose to be. 

MR. MARROW: I have no further questions at this time. 

TRIAL EXAMINER: Mr. Feingold. 
Q (By Mr. Feingold) Mr. Kowalczyk, all the time you were 
a member of the Association and an officer, president, did 
you ever see a collective bargaining agreement up to the time 
that this Distillery Workers Union started to organize? 
A To be honest, no. 


Did you ever hear of one? 


Q 
A No. 
Q 


Did you ever participate or hear of any committee 
participating in any collective bargaining with the Association? 
A None at all. 

Q Outside of the annual meeting of the Association where 
officers were elected, were there any other meetings of the 


Association? 


~ 


A Can't recall of any. 


prior to the time the Distillery Workers started to organize - 


do you recall of any grievance that was discussed with 


| Q Was there any meeting at which -- and I am talking 
| 


management by any salesmen or by the Association? 
No. 
Now was tnere any occasion when accounts were taken 


from you? 
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Yes, I lost a few accounts. 


Who took those accounts away from you? 


~ 
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As I recall, I think Mr. Sandler and Mr. Mervyn Lentz. 

Did the union, the Association, excuse me, the Associatio 

file a grievance on your behalf? 

No. 

Did the drivers ever attend any of these meetings, 
these Association meetings? 
A Not that I know of. 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: Cross examine. 

MR. SOMERS: I would like any statements signed or 
sworn to by this witness. 

MR. MARROW: I do not have a signed or sworn statement 
from this witness. However, I do have motes taken at the 
time I met with Mr. Kowalczyk, whether this meets with 


the rule. I have no objection to supplying them to counsel. 
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TRIAL EXAMINER: Well, Mr. Marrow, this gets to be a 
difficult point. As I recall, if they were verbatim notes, 
you have to turn them over. If they are personal work notes, 
you don't. I would suggest that unless there is something 


private in the notes -- that is, private to your work product 


that you show them to counsel. 


MR. FEINGOLD: May I ask Mr. Marrow a question? 
TRIAL EXAMINER: We will go off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Let the record show that while we were off the record, 
Mr. Marrow gave two or three, I don't know how many, pieces 
of yellow paper --- 

MR. SOMERS: One set of notes, two pages. 


TRIAL EXAMINER: -- to Mr. Somers, which I understand 


are Mr. Marrow's personal notes on his interview with the 


witness, and I have afforded Mr. Somers five minutes in which 
to go over those notes. 
(Off the record.) 
TRIAL EXAMINER: All right, gentlemen, are we ready to 
proceed? Cross examine. 
CROSS EXAMINATION 

Q (By Mr. Somers) Mr. Kowalczyk, you stated that accounts 
were taken from you by Mr. Sandler and Mr. Mervyn Lentz? 


A Yes. 
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TRIAL EXAMINER: Let the record show that the Reporter 
found and read back the last couple of questions to the witness. 
Somerone has just called Mr. Feingold for a telephone 
call, and we will recess for five minutes until 25 minutes to 9. 
(A recess was taken.) : 
TRIAL EXAMINER: On the record. Let the record show that 
the last question and the answer of the witness have just been 


read. 


Proceed, Mr. Somers. 


Q (By Mr. Somers) Mr. Kowalczyk, you do or do you recall 


Mr. Canton telling you that an election would be held by the 
NLRB? ! 

MR. FEINGOLD: I am going to object. He answered that 
question. 

TRIAL EXAMINER: I am going to overruled it. 

THE WITNESS: By that do you mean that just an election 
or regpresentation? 
Q (By Mr. Somers) Let me rephrase the question. Do you 
recall Mr. Canton at any time telling you that there would be 
an election held for representation by the NLRB? 
A For representation? 
Q Yes. 
A Well, that was discussed. That I know. But the election 
would be under the National Labor Relations Board, conducted 


by the National Labor Relations Board. 
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By an agent of the NLRB? 

If you mean by it the election in our office? 

At Brescome; yes. 

Yes. 

MR. FEINGOLD: What is the answer to that question? I 
don't know what the “yes” is to, whether it is to the explana- 
tion or to the question. 

TRIAL EXAMINER: Do you want it read back, Mr. Feingold? 

THE WITNESS: I don't know whether Mr. Somers knows 
whether it was just taken for an election or representation. 

Q (By Mr. Somers) No, an election for representation. 

TRIAL EXAMINER: Mr. Somers, I get the general impression 
the witness doesn't understand your question. It might help 
if you break it down. 

MR. SOMERS: All right. 

TRIAL EXAMINER: It does contain possibly two parts. 


Q (By Mr. Somers) Is it your understanding that -- I ar 


withdraw that. Didn't Mr. Canton tell you that the NLRB would 


conduct an election to determine who would represent the 
salesmen at Brescome? 

A At the election if the union would win, the union would 
represent the salesmen. 

Q That is correct. 

A Tht is right. But the union was going to represent the 
salesmen. 
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MR. FEINGOLD: I object to that. It calls for a conclusiln. 


TRIAL EXAMINER: That is sustained. 
Q (By Mr. Somers) Didn't Mr. Canton tell you that if the 
union won the election, then they would become your collectiv 
bargaining agent? 
A They would be our bargaining agent. 
Q Mr. Canton told you this at one of the meetings that 
you attended, isn't that correct? | 
A We took it for granted. 
Q Did Mr. Canton tell you this at one of the meetings? 
A That I don't recall. | 
Q You stated that you took it for granted. You said, "We 
took it for granted." | 
A No, I -- well, I took it for granted also. 
Q And it was your understanding that if the union won the 
election, they would be your bargaining representative? 
A That is right. : 
Q Ths was your understanding when you signed those cards, 
is that correct? | 
A That is correct. 
Q Now, do you recall -- correct me if I am wrong -- that 
Frank Smith came to a meeting and said that Leo Maynard 
had signed a card? 3 
A I didn't say that. 
Q What did you say? 
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or did you have any conversation with Mr. Canton as to what 
steps he would take about making a demand upon the Employer 
in representing the salesmen? 

MR. SOMERS: Objection, to the form of the question. 
MR. ADINOLFI: That can be answered yes or no. 
TRIAL EXAMINER: Can you answer that yes or no? 

THE WITNESS: I don't think --- 

MR. ADINOLFI: The witness is shaking his head no. 


MR. FEINGOLD: I withdraw the question. I will rephrase 


TRIAL EXAMINER: Yes, I know it is late and all of us 
are tired, but I don't appreciate this. Let's ask a specific, 
direct question of the witness and let's get his answer. 
The witness was shaking his head previously indicating doubt 
and lack of understanding to me. I can't say that I blame 
him. Let's ask him a definite question. Proceed. 
Q (By Mr. Feingold) Prior to June 12, 1967, did 
Mr. Canton tell you he was going to make a demand upon 
Brescome Distributors to represent the salesmen? 

That is right. 

And when was this conversation had with Mr. Canton? 


In the early part of June. 


do following that meeting of June 3, 1967? 


A 

Q 

A 

Q And what did Mr. Canton say to you that he was going 
to 

A 


They would send out a demand letter for an election. 
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To whom would he send this letter? 


To the company. 


And what was he going to ask the company in this letter? 


That we had the majority of the salesmen, and that he 
would ask for an election. 

Q Do you know the difference between an election and 
representation? 
A Yes. 

MR. SOMERS: Objection. 

THE WITNESS: Representation --- 

TRIAL EXAMINER: Just a moment. Mr. Somers, you put ma 
in quite a spot. This is the question I asked previously, 
and you objected and I sustained it. | 

MR. FEINGOLD: I think the record shows the witness is 
confused between election and vepresentacton 

TRIAL EXAMINER: I am going to permit the witness to 
answer because if he doesn't, then the qrial Examiner is 
likely to be confused. I would like to know what this 
withess thinks is the difference, if any, Metoeen those two. 

MR. SOMERS: I take strong exception to the ruling. 

TRIAL EXAMINER: Yes, you have an exception to that. 

THE WITNESS: We would be represented by the union. 

TRIAL EXAMINER: Is that your complete answer? 

THE WITNESS: And we would have an elecesont 


TRIAL EXAMINER: All right. 
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TRIAL EXAMINER: And that is the way he put it? 

THE WITNESS: I don't recall how he did it, but the gist 
of the whole things was that we would have the protection 
and whatever benefits we can derive from any contract. 

Q (By Mr. Feingold) Now, was anything said about writing 
a letter to your Employer, Brescome Distributors Corporation? 
A Yes. 

MR. SOMERS: Objection. Asked and answered. 

TRIAL EXAMINER: It has been answered again. 

Q (By Mr. Feingold) And did Mr. Canton state what would 
be said in that letter? 

Demand for an election. 

What kind of an election? 


For union representation. 


A 

Q 

A 

Q Well, do you know the difference between an election 
and 


representation, Mr. Kowalczyk? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Mr. Feingold, I had my hand up in the 
air. There was an objection. The question has been asked 
and answered. I don't see any reason to go into it again. 

Go ahead. 

Q (By Mr. Feingold) When you signed the authroization 
card dated June 3, 1967, you handed that card to Mr. Canton, 
didn't you? 


I did. 
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Was there any discussion about having a@ majority of 
the salesmen at that time? | 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 

MR. ADINOLFI: Leading. 

FEINGOLD: Just asked if mere was a discussion. 

MR. ADINOLFI: If there was a discussion. Ask what it 
was not what it pertained to. 1 object. 

TRIAL EXAMINER: I am going to overrule on the ground 
the witness has shown to me at least his recollection of 
that meeting and what was said has been fairly well exhausted 

Now, your attention has been directed to the question 
as to whether the item of majority was discussed at the 
June 3 meeting. : 

THE WITNESS: Yes. 

TRIAL EXAMINER: Do you recall that being discussed? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Will you tell in your own words what 
was said and who said it? | 

THE WITNESS: Mr. Canton brought that out that we had 
the majority of the: salesmen, and we should go along with 
a letter asking for an election. : 


TRIAL EXAMINER: All right. Proceed. 


MR. FEINGOLD: I have no further questions. 


MR. SOMERS: I have nothng further. 
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PROCEEDINGS 
On the record. Mr. Marrow, do 
you have your next witness? 
MR. MARROW: Yes, sir. Mr. Leahy. 
Whereupon, 
JOSEPH M. LEAHY 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
Q (By Mr. Marrow) State your name and home address for 
the record, please. 
A Joseph M. Leahy, 12 Troutbrook Terrace, Hartford. 
And by whom are you employed, Mr. Leahy? 


Brescome Distributors. 


And how long have yau been with the company? 


1951 to 1960 and from 1964 to present date. 

And what is your position with the company? 

Salesman. 
Q Will you describe for us briefly what your duties 
and responsibilities are as a salesman, wht you do? 
A I have a territory of accounts, call on them for the 
company, sell liquor at wholesale, collect whatever checks 
may be due at given times within the 30-day law. 


What type of accounts are these that you call on? 
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A Liquor stores, drug stores, restaurants, hotels. 


Q And do you use an automobile in connection with your 
duties? 

A Yes, I do. 

Q Could you tell us by what method you are paid? 

A We are paid commissions on our collections. When the 
collections come into the office, we are paid a commission 
on those collections. : 

Q Do you have to make some collections yourself? 

A Yes, I do. 

Q How do you account for the collections that you 
directly make? 

A I write them up on the collection pad and turn them 
into the girl in the office. 

Q Now, at the present time, could you tell us who your 
supervisor is? 

At the present Mr. Milton Reubin. 

And prior to Mr. Reubin, who was your supervisor? 
Mr. Bernard Sandler. : 

And what title did he have with the company? 

Sales manager. 

How long was he with the company, do you know? 


About two and a half years. 
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Was this during the time after your return to the 


company? 
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A Yes. 

Q Could you describe for us, Mr. Leahy, what Mr. Sandlers 
¢uties and responsibilities were as you observed them? 

A Well, we would report to him in the morning when we 
came in. He would go over figures with us of different 
items that we might have been behind on as far as quotas. 

He conducted the sales meetings, and he at times assigned 


accounts. 
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Q Do you recall any specific accounts that he assigned 
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to you? 
A Yes. 

Could you tell us what those were? 
A Lee Drug Store in West Hartford. It was called on by 
Mr. Rosenbower for our company who for some reason was unable 
to service the account, so Mr. Sandler gave it to me. 

Elmwood Drug Store in West Hartford was called on by 
Mr. Goldman, and there was some trouble with the account, 
and Mr. Goldman felt he couldn't get along with the customer, 
so Mr. Sandler turned it over to me. 

Portofino Restaurant was a new restaurant. When 
Mr. Sandler was--- I believe the Liquor Commission granted 
an application for a license and said that there would be 
a restaurant at this address. While the building was being 


constructed, he assigned the account to me, and I called on 


the account and also for the Oakwood, which is next door to 
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the same restaurant. They had had an application for about 
two years for a package store permit. I stopped in occasiona]ly 
and saw the woman before the permit was issued. When 
Mr. Sandler was notified by the Commission that this license 
would in fact be issued, he proceeded to gine the account 
to another salesman while I was in the office. I told him, 
"I have been stopping in to see the woman. 1 think it is 
only right that I should have the account." So he just 
turned the account over to me. 3 
Q At that same time? 

A Right. 

Q Any other account that you can recall that Mr. Sandler 
assigned to you? 

A That is about the ones that I can definitely say 

Mr. Sandler assigned to me. That would be about it. 

Q Do you recall any accounts that were taken away from you 
by Mr. Sandler? 

A When you say “taken away," voluntarily I gave up some 
accounts when Mr. Rosenbower came to work for the company. 
I had six accounts in East Hartford that were difficult for 
me to service because of the time involved in traveling. 
Mr. Rosenbower was to be in the East Hartford area, so I 


gave up about six accounts voluntarily. 


Q How did you do that, do you remember the method by which 


that was done? 
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MR. SOMERS: I will object. No time element established 

TRIAL EXAMINER: Could you establish when or about when 
this occurred? 

THE WITNESS: Well, it would be -- Mr. Rosenbower joined 
the company;within a period of two months after he joined the 
company. So this I would say probably would be the Summer 
of 1965. 


Q (By Mr. Marrow) And do you remember what happened on that 
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occasion, how this was accomplished? 
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A I turned the addresses and named iaccounts to Mr. Sandler 
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and the other salesmen did the same thing to build up a 
territory for Mr. Rosenbower to service. 

Q Now, prior to Mr. Sandler's coming with the company, 

do you recall who your wupersivor was? 

A When I first returned from California in 1964, Mr. Morri 
Tarre, who had been my supervisor before I went to California, 
had just left the company. So from October of 1964 until 

Mr. Sandler came, I believe it was February of 1965, there 
was no what you call immediate supervisor. 

Q Who directed you in your activities at that time? 

A Mervyn Lentz was the immediate boss of the salesmen at 
the time. 


Q Now, Mr. Leahy, are you connected with an organization 


called the Brescome Distributors Employees Association? 


Yes, I am. 
Q And are you a member of that Association? 


Yes, I am. | JA-863 


How long have you been a member? 
Since it started; I believe it was 1951 or 1952. 
Were you an employee of the company at that time? 
Yes. 
What was your position? 
I was a salesman. 
Q Do you recall the circumstances under which the Association 


was started? 


MR. SOMERS: Objection to any period beyond the period 


of 10(b). 

TRIAL EXAMINER: Youhave a standing objections Overruled. 
Q (By Mr. Marrow) Did you understand the question? 
A Repeat it, dease. 
Q Do you recall the circumstances under which an how the 
Association was started? 
A I was in the New London area at the tine, and I was 
called at my home to come to Hartford. 
Q By whom were you called? 
A I don't remember. I can't say who it was. And I went 
to the office of Brescome on Newfield Avenue, and we all 
were told to go to, I think, it's 750 Main Street where 
the office of Schatz and Schatz is, and we wots up there. 
Mr. Adinolfi was associated with the office at the time, 
and he started up what was then the Brescome Association. 


Q Do you recall whether any documents or papers were 
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prepared at that time? 
A At that particular meeting I can't remember. 
Q Mr. Leahy, I show you what has previously been received 
in evidence as Charging Party's Exhibit 2 and ask if you will 
examine that. 
(Document handed to witness.) 

Have you looked it over? 

Yes. 

Do you recognize it? 


Yes. I signed it. 


Q Can you: recall when and where you signed this document? 
A 


It was the summer of 1952, and I am quite sure it was 
at the office of Schatz and Schatz, to the best of my knowledge 
at the office of Schatz and Schatz. 

Q Do you recall whether or not other employees were 
present at that time? 

A I believe we all were present at that time and put our 
signatures on it. 

Q Are you acquainted with a Mr. Edward Horowitz? 

Yes. 

Was Mr. Horowitz with the company during this period? 

Yes, he was. 

What was his position? 

He was & supervisor. 


Could you describe for us what his duties and responsibilitie: 
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Association? 

A We would meet once a year, usually at the office of 
Schatz and Schatz. We would elect a slate of officers for 
the coming year, and that was it. 

Q Were you ever an officer of the Association? 

A Yes, I was. 


Q And what office did you hold? 
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A I believe it was secretary, 1959, just before I left 


for California. 
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Q Now, during the time that you were a member of the 
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Association, did you ever see any contract or collective bargain- 
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ing agreement that the Association had with the company? 
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A Yes, I did. 


~ 
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Q When was that? 


~ 
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A Just before I went to California. I would say 1959, 


~ 
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or 1960. 
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Q Do you recall the circumstances? 
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MR. SOMERS: Objection. Vague. What circumstances? 
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Q (By Mr. Marrow) Do you recall the circumstances under 
which you saw the contract? 7 

A No, I don't. 

Q Do you have any recollection of having seen the contract 
since that time or a contract? | 

A I saw it at the office of Mr. Adinolfi in June of 1967. 


Q Now, you returned from California on what date? 


JA-867 


A In October of 1964. . 

Q And did you return to the employ of the company at that 
time or soon after? 

A Yes, I did. 

Q From that time ‘til June of 1967, do you recall or know 
whether there were any new agreements or modifications of the 
contract entered into by the Association and the company? 

A Not to my knowledge, there wasn't. 

Q Do you, know whether during that period any negotiating 
committee or bargaining committee was @lected by the 
Association? 

A There wasn't. 

Q Do you: know whether any grievances were filed by yourself 
or any other member during that period? 

A There werent. 

Q Now, Mr. Leahy, you have described yourself as a salesmay. 
Are there any cher employees working with the Brescome 
Company, any other classification of employees? 

A We have office clerks, drivers, warehousemen. 

Q Could you describe for us as you have observed it 

the duties and responsibilities of the drivers, where they 
work and what they do? 

A The drivers, of course, the orders that we turn in, 


they load the trucks. They at times work in the warehouse, 


and they unload the freight or whatever might be coming into 
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the plant. They have various duties. Probably called driver 
warehousemen combinations. 

Q Do you know if they wear any uniform or particular 

type of clothing? 

A Some of their clothing says Brescome" on it. 

Q In the course of their duties, do you normally wear what 
you have on this morning? 

A Yes. 

TRIAL EXAMINER: Would you describe it for the record, 
what you have on or do you want me to do it? The gentleman 
is wearing a blue suit jacket and an emblem on the side coat 
pocket which is eight-sided, yellow stip around it, and a 
white horse in the middle. He is wearing grey Slacks, Hack 
tie and white shirt. 

MR. ADINOLFI: I think mention ought to be made that the 
white horse is indicative of White Horse Scotch. 

TRIAL EXAMINER: That was my inference. All right, 


go ahead. 


Q (By Mr. Marrow) This is the type of apparel that you 


normally wear, a shirt and tie and suit or sport jacket? 
214A That is right. 
22 }Q Do you know how Many drivers are presently working in 
23 | the wezehouse? | 
24 Ia I believe the last count 1 heard was nine. We had nine 


25 trucks on the road. 


Q Do you know how the drivers are paid? 
A I believe that the last thing I heard from Mr. Samuel 
Lentz was that the drivers recently signed a contract with 
a guaranteed annual rate of $8,500. 

When did you hear that? 

July 20. 


In a conversation that you had with Mr. Lentz? 


Do you know whether or not the drivers punch a time clock 


Q 
A 
Q 
A That is correct. 
Q 
A 


I believe they do. 

Do you know what their hours are? 

No, I don't. 

What are your hoxrs at the moment? 

They vary. When I come into the office, it is 8 a.m., 
and it is necessary to work three different nights a week maki 
calls. Sometimes you are through at 3, other days you are 
through at 8 o'clock at night. It varies. 

Q Does anyone set or regulare the hours you work? 

A When we are local, we should be in the office at 8 a.m. 
Other than that, it is up to the salesman. 

Q In addition to the drivers, are there any other 
employees working in the warehouse that you are aware of? 

A Well, there are times when the office has people go into 
the warehouse to help out when they are rushed, checking the 


loads or helping loading check. Not too much physically, 
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but check off merchandise going out. 

Q Do you have occasion yourself to work in the warehouse? 
A No, I don't. But I do occasionally deliver orders in 
my car that are special orders for people who need it ina 
hurry. 

Q And how is that done, do you pick up the order at the 
warehouse? 


A Usually the warehousefhranager will have one of the ware- 
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housemen help put it in the car, bring it out to the car. 
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Q Now, during your time as a member of the Association, 

do you recall whether or not the truckdrivers attended meetings 
of the Association? 

A Yes. 

Q When was that? 

A I think after we had the Association in effect for 

Maybe three years, the drivers were brought into the Associatijon. 
On whose request, I don't know; for what reason, I don't know 
But all of a sudden the drivers were now part of the Brescome 
Association. : 

Q Can you fix the date about when that occurred-with res 

to what you have already told us as the beginning of the 
Association? | 

A I would say it was about three years after the Associatiqn 


started. 


Q And after that, did they continue to participate in the 
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Association, to your knowledge? 
A At many of the meetings there were no drivers at all. 
At probably two or three there would be one driver to 
represent all the drivers in the warehouse, usually a fellow 
by the name of Edward Kukla or Kucka. 

MR. ADINOLEI: K-u-c-k-a. 
Q (By “x. Marrow) And after you returned from California, 
did you continue to participate in the Association? 
A Yes. 
Q And at that time or since that time, have the aaivorn 
attended any of the meetings of the Association, to your 


knowledge? 


How about the warehousemen? 
A I have never seen any of them at the meetings. I think 
since I have come back from California, there have been only 
meetings, and I don't remember seeing any warehousemen at 
either one of them. 

Were you paying dues to the Association? 


At times. 


Have you paid dues since you returned from California? 


At times for a period of about a year and a half, I woul 
maybe two years. 
Can you fix the time when that occurred, when that was? 


I would say from 1965 to, say, June of 1967, and then 
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everything was held in abeyance until after these hearings. 
Q Now, Mr. Leahy, directing your attention to the Spring 
of 1967, did there at some time come to your knowledge or 
attention that some of the employees were interested in the 
Distillery Workers Union? 3 


A Yes. 


Q Can you tell us when you first learned of that? 


A I would say about the month of January I ran into a 
fellow named Frank Farrell, associated with capitol Distributors 
in Hartford. He is, I think, on some sort of executive 
committee with Local 195. In conversation he told me that 
in his opinion his fellow workers at Capitol were so much 
better off since they had gotten into the union, and then 
he told me that he had also talkéd with a couple of the 
other men from Brescome that showed decidea interest in 
joining the union, and I told him that I certainty would be 
interested. I asked whom the other men were, and he told me 
George English and Bill McEnroe. 

Excuse me, have you finish? 

There came a time when I: spoke to these other men. 

You yourself spoke to other employees of Brescome? 

Yes, I did. 

Who did you speak to and when? 

George English and Bill McEnroe. 


Can you tell about when that took place? 
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I would say late January or early February of 1967. 
Q Do you recall what occurred? 
A George English was in the office and he was complaining 
he had some account taken away from him, and he said that he 
didn't know where it was going to stop, and in his own words 
he said, "If there is anything we need here , it's to get the 


international in." 


Q Following this, did you have any occasion to meet with 


any representative of the international union? 

A Yes, I did. 

Q And could you tell us where and when and who? 

A Mr. Farrell set up an appointment with Mr. Canton, oh, I 
say it was mid-Spring of 1967. We met at the Chinese Hitching 
Post, and there were five men, five salesmen at that meeting. 
Q Do you recall who was there? 

A Yes. Mr. Smith, Mr. McEnroe, Mr. Kowalczyk, Mr. Al Paul 
and myself. 

Q And anyone else? 

A Mr. Goldman was suppose to be there. He said he would 
be there, but at the last moment something happened and he 
begged off, but he would attend the next meeting. Mr. Shea 
was unable to make it but showed interest. 

Q Was there anyone else physically there other than the 
five salesmen? 


A Mr. Farrell and Mr. Canton. 
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That is Mr. Canton who is here in the room today? 


A That is right. 

Q Could you tell us, Mr. Leahy, what papened at that 
first meeting at the Hitching Post? 7 

A We discussed with Mr. Canton our particular problems. 

He more or less went over what the aocencedliconiner was in 
the State of Connecticut, what the other union houses had, 
the type of contract they had. We signed authorization cards 
the five of us. ! 

Q How as that done, do you recall? 

A Almost at the end of the meeting when we were all definitely 
interested in having the union represent “i 

MR. SOMERS: Objection. Conclusion of Se witness. 

TRIAL EXAMINER: The witness' statement to the effect 
that the men all showed interest in having the union represent 
them, that particular part is stricken. 

Just so you know what we are doing, Mr. Leahy, in this 
hearing I cannot permit the witness to testify over objection 
to his conclusions, what he was thinking about a thing hmself 
or what he thought other people were thinking; and you 
expressed yourself in those terms. You may testify to what 
was said, expressing yourself in those terns, who said it and 
what you saw and what you did and what you saw done. 

All right. Go ahead. : 


(By Mr. Marrow) Bearing in mind what the Trial Examiner 
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has just stated to you, could you tell us to the best of your 


recollection now what was said and what was done that you 


observed at the meeting at the Hitching Post? 
A Well, when the meeting was almost over, Mr. Canton had 
the authorization cards, and he told us that if it was agreealjle 
to us he would like to present us with these cards for our 
signature authorizing the union to be their representative, 
the men of Brescome. I took the card from Mr. Canton, signed 
it, and the other four men signed -- the other four salesmen 
all took the cards and signed them. 
MR. MARROW: I would like to have this marked as General 
Counsel's Exhibit 21 for identification. 
(The document above-referred to 
was marked General Counsel's 21 
for identification.) 
Q (By Mr. Marrow) Mr. Leahy, I show you what has been 
marked General Counsel's Exhibit 21 and ask if you recognize 
that? 
It's mine. 
Could you speak up? 
It's mine. 
Is that the card that you have just described as having 
signed at the Hitching Post Restaurant? 
That is correct. 
And is that your signature thereon? 


That is right. 


Q And the other writing, the printing? 
A 


All that is my writing. 
MR. MARROW: I would like to offer in evidence at this 
time General Counsel's Exhibit 21 for identification. 
MR. ADINOLFI: No objection. 
MR. SOMERS: No objection. 
TRIAL EXAMINER: General Counsel's Exhibit 21 is received. 
(The document above-referred to, 
marked General Counsel's 21, 
is received in evidence.) 
Q (By Mr. Marrow) Mr. Leahy, did you physically observe 
any other salesmen sign similar cards at that meeting? 
A They all signed them. 
Q All the men you have told us were there? 
A Yes. | 
Q Following that meeting at the Hitching Post, did you 
have occasion to attend any further meetings of the Distillery 
Workers Union? 
A Yes, within a week or two. I don't know exactly when, 
but we had a meeting at East Hartford, the Fire House, 
Burnside. 
Q Do you recall who was at that meeting? 
A ‘The five original men, Dan Shea, Norman Goldman, and 
Ruby Deutsch. | 
Q Was anyone else there? 
A 


Mr. Ralph Canton. 
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Q Can you tell us your best recollection of what took plac 
at that meeting? 

A Well, the three new men signed authorization cards. 

The three new men were also brought up to date on what 

Mr. Canton had told us at the first meeting, as far as the 
state contract was concerned, and so forth and so on. Then 
there was quite a lengthy discussion of who the rest of the 


men should be that we should approach so that we would in 
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fact have a majority. 


~ 
°o 


Q Would you describe that discussion as best you can recall, 


~ 
~ 


who said what? 

A Mr. Canton made out a list of the remainder of the 
salesmen: We opendy discussed each one. Some men were 
eliminated and some men, it was decided they should be the 
ones we would approach. 

Q Any further discussion or events that occurred at 

that meeting that you recall? 

A No, it was just a general topic of conversation over wha 
had happened so far, what our possibilities were. As I say, 
mostly it was a discussion on getting a majority of the men, 
and we discussed men individually. 

Q Now following that meeting, did you have occasion to 
attend any further meetings of the Distillery Workers? 

A Yes. 


Could you tell us where and when the next meeting took 
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place that you recall? 

A It was also at the Fire House. I believe it was mid- 
or the latter part of May, and & that meeting we had ten men 
present. : 

Q Do you recall who the ten men were cnet were present at 
the meeting? | 

A The eight original and Mr. Henry Gasiorek and Mr. Al 
Cohen. 

Q Was anyone else present? 

A Mr. Ralph Canton. 

Q What to the best of your recollection took place at that 


meeting? 


A I would say it was more of a review of the general 


happenings that had gone on. The new men were briefed and 
brought up to date the same as we all were on what the 
procedures were, and they also signed cards. 
Q You mentioned the word "procedures." What was said with 
respect to procedures, if anything? 
A Well, at this time it was known that we had a majority 
of ten --- : 
MR. SOMERS: Objection. Conclusion of the witness. 
TRIAL EXAMINER: That is overruled. Am I to understand 
that this last point that you just said was discussed at this 
meeting? 


THE WITNESS: Right. 
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were if you recall? 

A Well, at that time, that particular time I was in the 

New London area. When I would call in for the morning checkin, 
I would check in with Mr. Horowitz. I would give him an 
account of the previous day's sales, and he would similar 

to Mr. Sandler, he would tell me what brand to push. And 


there were times when Mr. Horowitz would come down to New 


London and drive with me and work with me calling on my 


accounts. 
Q How long has he been or was he with the company? 

Was he with the company? 

Yes. 

I would imagine, I am quite sure it was 1959 through 
1961 
Q Now, I believe you have already told us that you were 
a member of the Association? 
A Yes. 
Q Do you know whether or not Mr. Horowitz was a member 
of the Association? 
A Yes, he was. 
Q Do you know whether he ever held any office in the 
Association? 
A I believe he was treasurer at one time. 
Q Now, during the time that you were a member of the 


Association, do you recall whether meetings were held by the 
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TRIAL EXAMINER: All right. Go ahead. 


THE WITNESS: We had ten men present. We had what 
Mr. Canton said was #ufficient amount to have a majority 
So that he could send a demand letter to a that 
we the majority desired to have Local 195 our representative 
with management in all bargaining with ee Then the 
question was asked, "What happens if management refuses to 


recognize?" And Mr. Canton explained that a third party of 
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high character, could be a priest or rabbi or minister, would 
be called in and they would be asked to check the cards 
and give the results in fact whether or not there was a 
majority of the salesmen who in fact wanted or desired to 
have 195 represent them. | 

The next step, if these first two didn't work, then 
the NLRB would be called in and .an NLRB election could be 
set up. This is the way it was explained. | 
Q By whom? 
A Mr. Canton. 
Q Anything happen with respect to the anion cards at 
that meeting that you recall? 
A Talking about the first meeting when there were ten 
men present. There were two meetings with ten men present. 
Now whether it was the first or second maccinae I can't say 
for sure, but we all/askea once again to sign authorization 


cards. We also were presented with a long slip of paper to 
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sign that we all present desired to have Local 195 be our 
representative. This was done because one of the members 
had shown concern over the fact that when management was 
aware of what was going on, they probably would ask us to 
hold an election or to sign statements that we didn't want 
Local 195. 

Q Can you:tell what was said in that regard and by whom? 
A The question was brought up by Mr. Goldman. He said, 


"I know management will fight this, and I know that they are 


going to call us in, and they are going to question us 


individually wanting to know what our feelings are, and they 
will probably even ask us to sign some kind of statement 
that we don't want 195." Mr. Canton said we can have this 
statement signed as of this date to rebut any statement 
that could be signed by management. 
MR. MARROW: I would like to have this marked as General 
Counsel's Exhibit 22 for identification. 
(The document above-referred to 
was marked General Counsel's No. 
22 for identification.) 
Q (By Mr. Marrow) Mr. Leahy, I show you what has been 
marked as General Counsel's Exhibit 22 for identification 
and ask if you recognize that? 
A That is my writing. 
Q That is your signature on the card? 


That is correct. 
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Q And does that card have a date on it? 


A June 3, 1967. 
Q Do you recall that as the day on which all the ten 
people were present as you have described? 
A Right. 
Q And you have indicated there were two meetins at 
which time ten salesmen were present? 
A That is correct. 
Q This would have been the latter of the two meetings? 
A This was the second that the ten men attended. 
MR. MARROW: At this time I wald like to off in evidence 
General Counsel's 22 foridentification. : 
MR. ADINOLFI: No objection. 
MR. SOMERS: No objection. ; 
TRIAL EXAMINER: General Counsel's 22 is received. 
(The document above-referred to, 
marked General Counsel's 22, 
was received in evidence.) 
Q (By Mr. Marrow) Now, Mr. Leahy, you mentioned that 
there was another documat signed at that meeting. I show 
you Charging Party's Exhibit 3, both an original and a duplicate, 
the duplicate being marked physically for this record 
Charging Party's Exhibit 3, and ask if you racoenite the 
original? : 
A Yes, that is the paper we signed on the third of June. 


Q And is your signature there? 
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A Yes, it is. Right there. (Indicating.) 


Q Do you recall, Mr. Leahy, the physical arrangement 


at the meeting on the occasion when this document was signed? 


A Yes, we were sitting at a large round table in the 
upstairs clubroom, and Mr. Canton, who was conducting the 
meeting--- After he made the statement about our signing 
the document -- I believe it was Frank Smith who printed 
it -- he gave it to Mr. Canton who in turn passed it 
around this large circular table for the signature of all 
the men. 

Q And did you actually see anybody other than yourself 
sign that document? 

A I saw the men across the table writing on the paper. 
Immediately to my right was Al Cohen and Norman Goldman. 

I saw both of them sign. I signed it, and I think Tony 
Kowalczyk signed it to my left. These are the men I saw 
sign. The other men I saw writing on it. Whether or not 
they put their signatures on, I can't say. 

Q Now, with respect to the cards that you signed at that 
meeting or the card that you signed at that meeting, did 
you see any other salesmen physically sign union cards at 
that meeting? 

A Once again the men to my immediate right and left I 


saw sign those cards. 
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Q Do you recall who those men were? 
A Mr. Kowalczyk and Mr. Goldman. 
Q Now following this meeting of June 3, did you have 
occasion to receive any communication from Mr. Canton? 
A Yes. It seems to me it was about ten days later on 
a Thursday or a Friday I received a Tetterine my home 
addressed to all salesmen of Brescome, stating that the 
international had sent a letter of demand to Management and 
that they hadn't heard from management between the writing 
of that letter and the letter I received. 
Q Mr. Leahy, —-- 

MR. MARROW: May I have the answer read back? 

TRIAL EXAMINER: Please read the answer. 

(The last answer was read by the reporter.) 

Q (By Mr. Marrow) Mr. Leahy, I show you what has been 
received in evidence as General Counsel's Exhibit 8 and ask 
if you recognize that? 


A Yes, that is the letter 1 received at my home. 


Q And the letter you have just described a few moments 


ago? 

A Right. 

Q Now at or about this same time, Mr. Leahy, did you have 
any occasion to discuss or have any discussion with manage- 
ment about the matter of the Distillery Workers request 


for recognition? 


1094 
A Yes. The Friday of that week when I received the letter 
I was called into the office, I believe around one o'clock 
in the afternoon, by Mervyn Lentz and Stanley Goldstein. 
Q When you say you were called into the office, where 
were you prior to being called in? 
A That morning I was told to come back at one o'clock 
for an individual meeting. 


Q Who told you to come back at one o'clock? 


A I believe it was announced by Mervyn, I can't say for 


sure. Different men were told to:: come back at different 
times. 

What happened when you got back at one o'clock? 

I went into the office --- 

Could you tell us what office? 

Mr. Samuel Lent's office. 

Who was present? 

Mr. Goldstein and Mr. Mervyn Lentz. 

And wiat took place; what was the conversation, if any? 
A They told me that the letter had been sent out to the 
men and the international had notified them that they wanted 
to be the representative of the salesmen, the Brescome 
salesmen, and I told them I had received a letter at home. 
They had the letter in front of them. They were prepared 
to show it to me, but I told them I had already seen it. 


I had already received it at home. 
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Q Was there any other conversation on that occasion? 
A I told them I knew nothing about it, that I didn't 
know Mr. Raiph Canton. Mr. Goldstein reviewed figures of 
my earnings and so forth and so on and the benefits that 
we had been receiving at the company and that it was no 
company for the union to be involved in because of what 
Mr. Goldstein described as our earning ability. 

Q Do you recall anything else that was said or done at 


that time? 


A Mr. Mervyn Lentz said that the company already had its 


own union. There was no need for another union to come in. 
We could work our problems out wihtout outsiders running the 
company. He said that the outside union could very well 

put a lid on the earnings of the salesmen so that you couldn't 
earn as much money as we had, and we could work our own probl 
out through our own Association. More or less have a sort 
of -- well, I don't know how he described it, more or less 
showed a lack of confidence on the part of the men in 
Management if they were to bring in an outside union. 

Q Did you say anything at this meeting that you recall 
other than what you have already told us? : 

A No, I merely went along on the line that I knew nothing 
about it and had no desire to join a union. 

Q Now, following that occasion, did you have any conversa- 


tion with Mr. Samuel Lentz? 
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A Yes. 


Q And approximately when and where? 


A After this Friday meeting with Mervyn and Mr. Goldstein, 


it would have been the following Monday or Wednesday night, 
probably 6 o'clock. Mr. Samuel Lentz called me into Mervyn 
Lentz's office and sat and talked half to three-quarters of 
an hour about the union trying to get in and what alternatives 
were there that he had. 
Q Do you recall what was said at that time? 
A He would like to keep the union out. He would like to 
set up some sort of plan where three or four of the salesmen 
would be on sort of a committee to help Stanley and Mervyn 
and a new man that he was bringing in -- he mentioned no name 7f- 
to run the company. He mentioned nothing about Mr. Sandler 
or nothing about the Brescome Association. 
MR. SOMERS: I move the latter remark stricken as not 
responsive. 
TRIAL EXAMINER: I see no reason to strike it. 
Q (By Mr. Marrow) Do you recall anything else that was 
actually said --- 
TRIAL EXAMINER: Before we go on. Read me the last answey. 
(The last answer was read by the reporter.) 
MR. SOMERS: I don't think that is responsive to the 
question. 


TRIAL EXAMINER: I won't strike it. Continue. 
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Q (By Mr. Marrow) Do you recall anything else that 

was said on that occasion, Mr. Leahy? : 

A That was about the sum and substance of that particular 
meeting. 

Q Do you recall anything being said about Mervyn Lentz? 

A Mervyn, of course, would be expected to take over the 
company, and if we were, if the men who desired a union were 
to go along with it, it would be more of a slap in the face 
to Mervyn then himself. ! 

Q Now, following that, did you have any eecasion to attend 
any meetings of the Brescome Employees Association? Following 


this conversation you described. 


A Yes, I attended a meeting at the office of Mr. Adinolfi 


on the last Friday of June. 

Q Do you recall who was there? 

A All of the salesmen from Brescome, and I believe Victor 
Bonaiuto. 7 

Q He is an employee of Brescome? 

A He is a display man, and sometimes he jumps territories 
if a man is sick; he will help out; calls on the accounts. 
He is a member of the Association. Mr. sandler and 

Mr. Amoroso were also there. | 

Q Who conducted the meeting, if there was'a meeting? 

A Mr. Kelly. | 


And Mr. Kelly is an attorney in Mr. Adinolfi's office? 
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A That is right. . 
Q Can you tell us what took place at that meeting as best 
you can recall? 

A Mr. Kelly told us that the international claimed to have 
a majority of the men, and he thought that it would be a 
good idea if when he went to Boston for the hearing the 
following week, that they had an election to show that the 
men in fact desired to have the Brescome Association be our 
representative. 

Q And what happened, if anything? 

A He showed a copy of the contract that had been in effect 
with the Brescome Association, and I would imagine most men 
read it --- 


Q Not what you imagine. 


A Well, it was passed around for our teading- _Then he 


said, as I ‘said before, Broce the election, and he had 
individual, slips of paper which he numbered and then shuffled 
Supposedly to mix up the numbers, then passed them around 
the table to all the men so they could vote whether they 
wished or did not wish to have the Brescome Association 
represent them. 

Q And how was the physical -- what was the physical 
arrangement, if you recall; how were the men seated or 
standing at the time? 


im Thése were probably eight or nine men sitting and the 
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rest were standing over their shoulders to the rear. 

Q And is it your recollection that everyone there was 
given one of these ballots or one of these slips of paper? 
A Yes. 

Q Including Mr. Sandler and Mr. Amoroso? 


A Yes. 


Q And what happened after that? 
A 


The ballots were collected and counted,, and Mr. Kelly 
announced that the vote was 16 to 3, and he thanked us for 
having been there, and we left the office. 

Q Now, at the time prior to the voting or polling that 
you have described that the contract or what, purported to 
be a contract was circulated around, was there any discussion 
at that time with respect to the papers that were shown to 
you, anything said by Mr. Kelly? 

A He said,"fhis is the contract that you men had asked 
for last week. We had to ad an adiendum to it, which you 
can see at the end of the contract." You see this was the 
first meeting I attended at the office of Mr. Kelly, but it 
was actually the second meeting of the Association. 

Q You knew of a meeting they had? : 

A I was in the hospital at the time of the first meeting. 
I understand he was explaining about the contact and why 
he couldn't have it at the previous meeting nen the men 


discussed it because the addendum had to be added. 
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Q Now following this meeting that yor have just told us 
about, did you have any further conversation with respect to 
an election with Mr. Sam Lentz? 
A Yes, I did. 
Q And when and where did that occur? 
A On the night before the election, which was a Thursday 
night. I was called into Mr. Lentz's office by Mr. Lentz. 
I would say it was 5:30 in the evening. 
Q This is Mr. Sam Lentz? 
A Mr. Sam Lentz, and he proceeded to --- 
Q Was anyone else present? 
A No. He proceeded to show me the reasons why he was 
anxious to keep the international union out. 
Q What did he show you, if you recall? 
A Well, he said there are many ways he had to spend money, 
to promote brands with local advertising and so forth, which the 
union wouldn't know anything about, which is the reason the 
men were on a profit-sharing type of commission rate, 
so that we would partcipate promotions. He also showed me a 
bill from a law firm in the amount of $10,000 which he said 
was spent during the previous legislative session to keep the 
liquor bills that were favorable to us in and the ones not 


favorable out. Had mostly to do with affirmation and price 


scheduling and scaling in the State of Connecticut. 


Q Anything else that you recall Mr. Lentz saying or doing 
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on that occasion? 

A Then he went on to Say that he had mine up the 

drivers to make a new contract and that they were guaranteed ' 
$8,500 a year and they were happy, and that if the salesmen 


went on strike, he could still deliver his merchandise and he: 


could put a bunch of girls on the telephones and handle it. \ 


Q Do you recall anything else that was said at that time? 
A That was about it. 

Q Did you say anything during this conversation? 

A No. At all times I said that I am -- no, nothing about 
the union and I had no interest in it. : 

Q How long did this conversation last, to be best of your 
recollection? : 

A I would say three-quarters of an hour to an hour. 

Q Prior to that evening meeting or each Convereetien that 
you had with Mr. Sam Lentz, did you have occasion to meet 
with Mr. Mervyn Lentz on that same day? 

A I didn't meet with him individually, but he did come 
into the salesroom on the morning, Phursday morning of the 
week of the election. The election was on Friday. On Thursda 
morning Mervyn Lentz spoke to the men who were present. 

Q Could you tell us what happened on that occasion? 

A Well, he mentioned that the election would be held the 
following morning and repeated more or less what had been 


said before about outsiders coming in and running the company 
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and that we would be showing a great deal of lack of confidence 
in management, and he spoke of how the company had progressed 
and grown since Mr. Lentz, Mr. Samuel Lentz had taken over, 
how the business had increased. And after all of this, we 
would be showing a lack of confidence in management to allow 
outsiders to come in and run the company and that if 
they were to come in the, the only thing they could do for 
us was have a strike because even though the men may have 
wanted to have a union represent them, the company did not have 
to go along with the contract and sign the contract, and all 
that wuld produce would be a strike. 

Q Do you, know whether or not he was reading from any papers 
or pages? 
A I wouldn't know. 


Did anyone else say arything on that occasion? 


Q 
A That morning? 
Q 


Yes. 
A No, not to my knowledge. 
Q Do you know whether or not Mr. Sandler and Mr. Amoroso 
were present? 
A They were both present, but they didn't speak at this 
time. They spoke briefly at another meeting. 
Q When was that, if you recall? 
A It must have been about two weeks after the company or 


vather the salesmen received the first letter from Mr. Canton. 
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that we were -- the company received a demana letter. So 
it would probably be the latter part of June, and we had a 
Sales meeting. After the sales meeting, the --- 
Q Who conducted the meeting? Do you recall who conducted 


that meeting? 


A I believe it would have been Mr. Sam Lentz, but I believe 


Mr. Mervyn Lentz also had things to Say at the meeting. When 
the business part of the meeting was over, the Lentzes were 
asked to leave the room. Then Mr. Sandler and Mr. Amoroso 
then spoke to the men about the benefit of leaving things 
Status quo and about how the company had progressed and how 
they could see the men making a lot more money in the future 
the way things were, and if the union were to come in that 
things would be exactly opposite. 7 
TRIAL EXAMINER: On that occasion you say that the Lentzes 
were asked to leave the room. Do you recall who asked them? 
THE WITNESS: Mr. Sandler. 
Q (By Mr. Marrow) Now prior to the election, did you have 
any occasion to meet personally with Mr. Adinolfi? 
A Yes. 
Q Do you recall when that was? 
A It seems to me it was like ten days before the election. 
I was told to go to Mr. Adinolfi's office at whatever time it 
was, maybe 4:30 or 5 o'clock in the afternoon. 


Q Who told you? 


The girl an the switchboard at the office. 

Did you go to Mr. Adinolfi's office? 

Yes. 

Who was there when you arrived? 

Mr. Adinolfi. 

And did you have some conversation? 

Yes. 

And where did that take place? 

In his office. 

What was the conversation as you recall it? 
A He told me that the election that had been taken at his 
office by Mr. Kelly on the last Friday of June had not been 
acceptable at; the hearing in Boston, and he had prepared 
another statement for the men to sign individually stating 
that we in fact wanted the Brescome Association to be our 
representative, and he discussed what his opinion was as 
to what had been happening --- 

Could you tell us what was said as best you can recall? 
A He said there were probably three malcontents maybe that 
started up this, that there probably were promises by the 
union that they would get some kind of job out of it. He 
told me he thought it was a bluff on the part of the union 
organizers, that they didn't have a majority. He thought 


that the election that was held by Mr. Kelly would prove it, 


but he would have the signed statements that we wanted the 
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Association kept in tact. He also said that the union would 
put a 114 on the earnings, and initiation fees and assessments 
would be exorbitant. I think a figure of $50 was mentioned 
as an initiation fee. 
Q Do you recall whether or not you were asked to sign 
anything on that occastion? 
A Yes. 
Q And did you? 
A Yes, I did. 
Q Now, you were aware that an election was conducted by 
the NLRB, I believe the 2lst of July? 
A Yes. 
Q Following that election, did you have any occasion, you 
or the other salesmen, to meet with Mr. Mervyn Lentz? If you 
recall. : 
A Immediately after the election there was a short meeting 
held at the office. 
Q Who was at that meeting, do you recall? 


A All the salesmen. 


Q And what took place? 
A 


Mervyn Lentz announced the results of the election, and 
once again reiterated that we could get along with our own 
Association; we didn't need the outsiders mrnioe the business 
that it was much closer than he had anticipated. That was 


about it. In other words, we kept the Association. We would 
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keep the Association and we could work out our Own problems, 
Q Was anything said about a contract at that time? 


Oh, there would be a new contract drawn up, and the 


Was anything said with respect to a time? 
A At that time after the meeting, Mr. Adinolfi came out 
of the office. mr. Maynard was on the bottom step and I 
was standing with him, and Mr. Adinolfi and Mr. Maynard both 
volunteered the opinion that the election was much too close 
for comfort. 

MR. SOMERS: Objection as being hearsay. 

TRIAL EXAMINER: Who Said that? 

THE WITNESS: Mr, Adinolfi and mr. Maynard were talking 
and I stood there listening to them talk, and they both agreed 


that the election had been too Close for comfort, and they 


had better get together and have a meeting and start from 


scratch. 

MR. SOMERS : I wthdraw the objection. 

TRIAL EXAMINER: All right. Go ahead, Mr. Marrow. 
Q (By Mr. Marrow) What if anything happened following that 
Friday with respect to a contract or negotiations? 
A Before we left the premises, Mr. Adinolfi said he would 
like to have @ meeting with the men the following Friday so 


we could start working on a new contract. 
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Was this announced to the group? 
A Yes. 
Q Did you have any meetings following that with Mr. Adinolfi 
or where Mr. Adinolfi was present? 
A Yes. When I called my orders in that afternoon, I would 
Say about 3 o'clock, I was told by the girl on the switchboard 
to go to the office of mr. Adinolfi that evening, which was 
Mondav night, for the Association meeting. We went, I believe, 
at 8 o'clock at night. 
Q And who was there, do you recall; what group? 
A It was all the salesmen who were members of the 
Association with the exception of Mr. Sandler and Mr. Amoroso, 
and I don't think the out-of-town men were there. I don't 
think Legare or Shea were there. I maybe wrong , but I don't 
think they were there. 
Q Any other employees? 
A All of the salesmen, other than the ones I have mentioned 

Any other classification of employees? 

No. ! 

What took place as best you can recall? 

Mr. Adinolfi apologized for having a meeting on such 
short notice, but he said Sam Lentz told him the contract 
had to be signed before we went on vacation. 


23 
And what happened then, if anything? 


2a} 2 
a 


25 A grievance committee was selected. 
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Do you recall who was on that committee? 
A Mr. Paul'as president, Mr. Maynard and Mr. Sposito, Mr. Smi 
and Mr. Goldman. 
Q And what took place after that, if anything, on that 
occasion? 
A We were told then to make up a list of grievances that 
we might have’ had and present them to these five men. They 
in turn would make them more concise. They would at a 
future date present these complaints to management, and they 
would work out a new contract for us. 
Q And following that, on some occasion, did the grievance 
committee report back to the other salesmen as to what had 
transpired, if anything? 
A We were told on Wednesday morning while we were in the 
office that we had to make our grievances out there on. the 
spot --- 
Q Who told you that? 
A Al Paul,' the president. -- had to make them out then 
and there so that the committee would have the grievances, 
so that they could present them to management Thursday night, 
so that they could go over these grievances and have a 
contract made up from them. When asked why it was such a 
rush that we had to do it, we once again were told that it 


had to be done before vacations. 


TRIAL EXAMINER: By whom? Who told you ths? 
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THE WITNESS: The first time we were told by Mr. Adinolfi 


the second time we were told by Mr. Al Paul. 

Q (By Mr. Marrow) Now, after Thursday night of that week, 
was there an occasion when the grievance committee reported 
back to the salesmen the results of their meeting? 

A Yes, but I wasn't there. : 

Q You weren't there? 

A No. I had gone to Canada the Wednesday night and didn't 
return until Sunday night. When I returned poner I received 
a call at my home from Mr. Paul to be at Mr. Adinolfi's office 
the following morning, which was Monday morning, the last 
Monday of August --- 

Q Of August, the last Monday of August? 

A I'm sorry, of July. We were going on vacation August 4. 
This was the Monday of that week. 

Q Did you in fact go to Mr. Adinolfi's office on that 
morning? 2 

A Yes, I did. 

Q And who was present? 

A I would say all of the local salesmen. This would 
exclude Shea, Legare, Gasiorek, and I believe Deutsch. I 
believe there was a majority of the men there. 

Q What took place as best you can —- was Mr. Adinolfi there 


A Yes. 


Q What took place at that time, if you recall? 
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Mr. Adinolfi had the contract on his desk. He told us 

that in hi opinion it was a good contract, that he thought we 
should go along with it, sign it. There were some additional 
things gained for the men. There would be $100 vacation pay 
which we had this year which — had never received before. 
For the first year, management would pay half the Blue Cross 
and CMS, and after that the entire amount. This was basically 
the sum and substance of it. Oh, the territories I believe 
would be more protected, more protection for a man's territory 


Q Did Mr. Adinolfi read from anything or show you anything 


at that time? 


A He read from the contract, yes, and there were a couple 


of minor points that were brought up that Mr. Adinolfi 
thought without any problem they could be changed. Before 
it was agreed upon, Mr. Smith made a motion that we have 
another lewyer well versed in labor to read this over and 
advise us on it. Mr. Adinolfi told us that, of course, this 
would be expensive. There was no money in the treasury, 

and he thought himself it was a good contract. Mr. Maynard 
spoke up and said since the inception of the Association he 
had always found Mr. Adinolfi to be amhonest man, and he 
thought we should go along with this thing. Mr. Sposito 
spoke up and said Mr. Adinolfi had given him legal advise in 
the purchase of a home and had helped him in the past, and 


he thought we should go along with this. The motion was 
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seconded -- I don't remember by whom -- and it was put toa 
vote. It was on voice vote. It was turned down, maybe 15 
to 4, something like that. It was overwhelming. 

MR. SOMERS: May I have an explanation as to the motion? 
MR. ADINOLFI: I think it is clear from the record. 
TRIAL EXAMINER: I know what I would infer from it. 
There has been a request for clarification. 
Q (By Mr. Marrow) Will you tell us what the motion and 
what the voting was on? 
A Mr. Smith made a motion that we have an outside lawyer 
well versed in labor to study this contract and advise us 
on its acceptance. 
TRIAL EXAMINER: Mr. Leahy, just to make it very simple 
for me, by voice vote Mr. Smith's motion was turned down? 
THE WITNESS: Right. | 


TRIAL EXAMINER: Let's go on. 


Q (By Mr. Marrow) Anything else occur at that meeting 


that you recall? 

A I think that is about it. 

Q Was any vote taken with respect to the contract at that 
time? | 

A I think it was. There was -- it was left there would 
be a couple of minor points to be negotiated and agreed to. 
I don't remember a vote being taken on acceptance of the 
contract. | 
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Q Now, following that meeting, did you have any occasion 
to attend any meetings at which representatives of management 
were present where the subject of the contract was discussed? 
A Yes. 
Q And when was that, if you recall? 
A We went on vacation on Friday the 4th, and on either 
Thursday morning or Friday morning, Mervyn Lentz announced 
to the body of men who were present that the contract could 


not be signed because of this litigation but that management 


would live up to their agreements in the contract as far 


as the Blue Cross, CMS and the $100 vacation pay. 
Q Have you in fact received those benefits? 
A Yes. 
Q And up to the present time, are you still receiving the 
benefits, at least as far as the CMS and Blue Cross are 
concerned? 
A Yes. 

MR. MARROW: May I have just a moment. 

MR. FEINGOLD: Could we take a break at this time, 
serves two purposes? 

TRIAL EXAMINER: We will take a 5 minute recess. 

MR. FEINGOLD: May we have ten? I Have to call my office 


TRIAL EXMAINER: We will take a recess to quarter past 


(A recess was taken.) 
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TRIAL EXAMINER: On the record. All right, Mr. Marrow, 
do you want to proceed? 
Q (By Mr. Marrow) Mr. Leahy, I believe you testified 
earlier that at the meeting that you attended. the fourth 
Friday in June at Mr. Adinolfi's office, Mr. Kelly passed 
around a contract? 
A That is correct. 
Q I show you what previously has been marked as General 
Counsel's Exhibit 4 for identification and ask if you 
recognize that? 

Yes, this is what we were shown at the office in June. 

Now prior to that occasion, do you recall ever having 

this document before? 

Yes, I do. 

And when was that? 

It would be before 1960, the month of October. 
Q Before 1960? 
A That is right, because I left for California in 
October of 1960. 
Q Where did you see that, on that occasion, do you recall? 
A I don't recall whether -- I don't recall where it was 
but I do remember seeing the part aera the salesmen. 


I remember the wording of it. 


Q I show you what has previously been received in 


evidence as Intervenor's Exhibit No. 2 and ask if you recognize 
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that? 
A I can't remember this --- 

MR. SOMERS: I would like to make a comment. This is 
not a full exhibit. This is a 2-page memorandum. There was 
some discussion about this. The second page of the exhibit 
is not there. 

TRIAL EXAMINER: Gentlemen, we will go off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Mr. Marrow, do you wish to proceed? 

MR. MARROW: Yes, Sir. 

Q (By Mr. Marrow) With respect to General Counsel's 4 for 
identification, Mr. Leahy, did you notice that there was a dat¢ 
on that? 

A No, I didn't. 

Q On that document? 

No, I didn't. 

I direct your attention --- 

November 15, 1960 to November 15, 1962. 

And when did you leave the employ of Brescome at that 
time? 

A First week of October 1960. 


Q Now, is it your best recollection that this agreement 


was in existence at the time you left the employ of Brescome? 


} A I don't know if the agreement was in existence, but I 
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do remember seeing the first page and a half or so pertaining 
to the salesmen. This I remember reading before I went to 
California. This part here. 
Q You are now pointing to the first page of General Counsel!s 
Exhibit 4 for identification? 
A The first --- 
Q Including --- 
A I don't remember reading about the warehouse men and 
drivers, but I do remember reading the first: page and about 


the salesmen, and I read this before going to California. 


Q Do you remember where you read it or under what 


circumstances? 

A I can't recall where, but I believe it was the last 
meeting I attended before I went to California, which would 

be September of 1960. : 

Q And do you recall whether at or about that time there were 
any negotiations or discussions going on regarding the salesme 
between the Association and the company? 

A No. 

Q Now, goiy back for a moment to the formation or the 
inception of the Assocition, I believe you testified that was 
in 1952? ! 

A It was either late 1951 or early 1952. 

Q And where did the first meeting take place that you 


attended regarding the Association? 
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MR. ADINOLFI: Objection, repetitious. 

TRIAL EXAMINER: Haven't you gone over that? 

MR. MARROW: Just preliminary. I just want the record 
to have some continuity. I think he answered this before. 

TRIAL EXAMINER: You question is where did that meeting 
take place? 

MR. MARROW: Yes. 

TRIAL EXAMINER: Do you remember? 

THE WITNESS: At the office of Schatz and Schatz on 
Main Street, Hartford. 
Q (By Mr. Marrow) Do you have any knowledge as to who 
selected the law firm of Schatz and Schatz? 
A No. 
Q Do you know of any relationship or acquaintance between 
the Lentz family and anone in the Schatz and Schatz law firm? 
A I knew Mervyn was a friend of one of the younger members 
of the Schatz and Schatz firm. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Let's see on what basis the witness 
states that. 


Q (By Mr. Marrow) How did you know that? 


A Before his wedding, Mervyn had a stag party and one of 


the Schatzes was present, and he was introduced to me as one 
of Mervyn's first friends when he first came to Hartford. 


TRIAL EXAMINER: Who introduced you? 
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THE WITNESS: Mervyn. 


MR. MARROW: I have no further questions at this time. 


TRIAL EXAMINER: Mr. Feingold? 

(By Mr. Feingold) Mr. Leahy --- 

TRIAL EXAMINER: Before you do that. This younger 
Schatz to whom you were introduced, was he a member of this 
law firm? 

THE WITNESS: I don't know. 

TRIAL EXAMINER: Go ahead. 

Q (By Mr. Feingold) Does this younger Schatz work for 
the law firm? : 

A I don't know. 

Q Is he a lawyer? 

A I don't know. He is related to the owners of the Schatz 
and Schatz law firm. This is all I know. 

Q And you don't know whether he is a lawyer or not? 

A I don't know. 

Q Do you recall who told you to go to the office of Schatz 
and Schatz for this first meeting with Mr. Adinolfi? 

A It would have to be --- 

Q Don't tell us. Do you recall who told you to go to 
Schatz and Schatz? | 

A The person I don't remember. 

Q Was it one of the salesmen? 


No. 


Was it someone in management ? 

Yes. 

Could you recall --- 

MR. SOMERS: I am going to object to ths line of 
questioning. He doesn't know who the person was, so I don't 
see how he can characterize whether the person was a part of 
the sales force or a part of management. He doesn't know who 
the person was. 

TRIAL EXAMINER: Overruled. 

Q (By Mr. Feingold) ‘To the best of your recollection, was 
it someone in management? 

A At the time we are talking about, I was living in New 
London. No salesman ever called me at my home in New London 
for any reason. The only phone calls I received were from 
management. When I drove to Hartford that day, I knew I had 
the appointment. By elimination I knew it wasn't a salesman. 
Q So to your best recollection, it was someone from manage- 
ment who told you to go to the offices of Schatz and Schatz? 
A Right. 


Q Coming back down to modern times, was there --- 


MR. SOMERS: You mean within the 10(b) period? 


TRIAL EXAMINER: Withdraw your question. 
MR. FEINGOLD: I will withdraw that. 
(By Mr. Feingold) Subsequent to the meeting when Frank 


mith made a motion to bring in an outside lawyer, did you have 
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another meeting with Mr. Adinolfi discussing his representatio 
A Yes. 

Q When was that? 
A It was at our office at Brescome, about mid-October I woulp 


say. 


Q And was that after you knew about this proceeding that 


you are now at? 
A Yes. 

MR. ADINOLFI: Objection, leading, and ask the witness’ 
answer be stricken. 

MR. FEINGOLD: I withdraw it. 
Q (By Mr. Feingold) Did you know at that time that these 
proceedings were -pending? 

Yes. 

Was that the subject of the Sonverencion of this meeting? 

Yes. 
Q Now, will you tell us what happened, to the best of your 
recollection? 

MR. SOMERS: I am going to object to oat testimony with 
regard to any conversation occurring in October 1967. This 
is not alleged in any allegation of the comnint. It is 
not an allegation in any of the objections because it is beyond 
the objection period. If we are bringing up something new, 
certainly the Employer is not aware of any such allegation of 


anything occurring in October. 
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TRIAL EXAMINER: Before I pass on that -- this may have 
come out but it slipped by me if it did. Where was this 
meeting we are talking about? 

THE WITNESS: At the company. At our office. 

TRIAL EXAMINER: And who was there? 

THE WITNESS: Mr. Adinolfi and the local salesmen. 
I would say probably 12 salesmen. 

TRIAL EXAMINER: And this was in October of 1967, is that 
correct? 

THE WITNESS: That is right. 

MR. SOMERS: Subsequent to the filing of the charge. 

TRIAL EXAMINER: Were any members of management or any 
people whom you have identified as supervisors present? 

THE WITNESS: No, they left the salesroom. 

TRIAL EXAMINER: Mr. Feingold, I will hear from you 
as to why this is pertinent and relevant. 

MR. FEINGOLD: Shall we excuse the witness? 

TRIAL EXAMINER: If it is necessary. 

MR. FEINGOLD: In my judgment I think it is necessary. 


TRIAL EXAMINER: Mr. Leahy, go out, close the door behind 


you, and then get to a point where you can't hear us. 


We will send for you. 
(Witness excused temporarily.) 
TRIAL EXAMINER: Mr. Feingold, briefly. 


MR. FEINGOLD: I will be as brief as I can be. It serves 
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two purposes, this type of testimony. First of all, it shows 
the continuing action on the part of the company in the 
afterflow of the support, maintenance and domination, and 
secondly, it goes to the issue of Mr. Adinolfi's representatio 
that was the subject of the conversation at that meeting. 

I think it is important. I think conduct subsequent to the 
filing of a complaint in connection with the filing of a 


compaint is always material and relevant. 


MR. SOMERS: I would like to comment. 


TRIAL EXAMINER: All right. 

MR. SOMERS: This is exactly the reason that we made the 
motion at the beginning of this trial. These are allegations 
concerning conduct of the Association. If this is an unfair 
labor practice, the Association certainly is not a Respondant. 
If it's to the objections, it is beyond the period of the 
objections, and I don't see that, and certainly there is 
nothing contained in the complaint going to any conduct in 
October eri it is after the filing of any charge. 

MR. ADINOLFI: I would like to be heara on this too. 

My appearance at the sales$ffice to address the salesmen 
was at the special request of Al Paul concerning the copies 
of the continuous flow of documents that were being sent to -- 

MR. FEINGOLD: Mr. Adinolfi is testifying now. I don't 
think it is proper argument. ; 


TRIAL EXAMINER: Mr. Adinolfi is not testifying. It is 
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not the type of argument I like to hear, Mr. Adinolfi. If 
you want to make the statement, you can. I will not consider 
it as evidence. 

MR. ADINOLFI: I don't expect you to. I am only setting 
this forth to help you decide whether or not in yourjudgment 
it is proper to admit this testimony. 

This was at a time that after Mr. Feingold had withdrawn 
the charges against the Association, and there was some 
considerable confusion as to what was transpiring. I was 
attempting to explain it to the members. It was not a formal 


meeting of the Association, and it seems to me the best 


evidence as to my status at the time was the evidence offered 


yesterday together with the copy of the exhibit indicating 
what resolution was passed upon motion of Mr. Smith, which 
is in evidence as an exhbit. 
TRIAL EXAMINER: Mr. Feingold, I am not going to litigate 
in this fashion whether or not Mr. Adinolfi has the right 
to be here. I think I have said that half a dozen times. 
I haven't changed my mind. It is not material or relevant. 
Mr. Somers, I don't agree with you that evidence which 
if in fact it showed a continuation of a past set of practices 
alleged in the complaint to be a violation of the act actually 
occurred, that I shouldn't take it. 
Mr. Feingold, the things I am here considering, whether 


this is worth the time we are taking on it --- 
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MR. MARROW: Could I be heard briefly? 


TRIAL EXAMINER: Yes. 


MR. MARROW: As long as the witness is our of here and 


as long as we are discussing an aspect with respect to 
assistance, sponsorship, domination as to the locus of this 
meeting in question, I think this is certainly material 

and germane to the issues in this case, regardless of 

Mr. Adinolfi's status here, which I don't question with 
respect to representation. 

MR. ADINOLFI: I certainly have no objection to stipulating 
that I appeared on the premises that day, if you want to prove 
the locus. 

TRIAL EXAMINER: I will permit inquiry of this witness 
as to the circumstances of the meeting and what occurred at 
the meeting in general. I am not going to litigate again -- 
and I wish you gentlemen would accept this. Make your offers 
of proof if you wish. I am not going to litigate 
Mr. Adinolfi's status, not in this fashion. If you can show 
me a formal decision by the Association or its properly 
constituted officers that Mr. Adinolfi was dismissed, I will 
consider that. I won't consider anything else, and it is 
going to have to be something that is formal. 

Now, within those limits, I will permit the witness to 
be interrogated. 


MR. FEINGOLD: At this point, I would like to make an 
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offer of proof. 
TRIAL EXAMINER: All right. Go ahead. Make your offer. 
MR. FEINGOLD: My offer of proof through this witness 
is that Mr. Adinolfi appeared at this meeting, and he explained 
to the membership the expense and that he asked for a $1500 
retainer on the premises of the Employer; that after discussio 
they tried to reach an agreement, and Mr. Adinolfi was told 
by the members in attendance that they had no desire to have 
him intervene in this, and that it was a dispute solely betweer 
the Employer and the Charging Party, and that he was specifically 
told that they did not wish him to represent them at this 
hearing, and that they were not going to pay him any fee at 
all. - 
MR. SOMERS: I am going to object to the offer of proof. 
TRIAL EXAMINER: Well, the offer of proof, insofar as 
it goes beyond what my limitation, is rejected. You did not 
in your statement indicate any formal action. 
MR. FEINGOLD: There was a motion and a vote was taken 


to hold all matters in abeyance and that Mr. Adinolfi's 


request for a fee at representation was turned down. 


MR. ADINOLFI: That is not true. 

TRIAL EXAMINER: Gentlemen. Mr. Feingold? 

MR. FEINGOLD: This is my understanding of the action 
that was taken by the membership. 


TRIAL EXAMINER: I have just one question I want to get 
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straightened away. I have received through a previous 


witness -- Mr. Smith or someone --- 
MR. ADINOLFI: Mr. Cohen yesterday. 
TRIAL EXAMINER: A letter which was sent to Mr. Adinolfi. 
Is that the letter to which you refer? 
MR. MARROW: Actually it was Mr. Al Paul. 
TRIAL EXAMINER: I don't know who I received it through. 
Is that the letter you refer to? 3 
MR. FEINGOLD: That letter is only part of the action. 
TRIAL EXAMINER: Is that the letter to which you just 
referred? 
FEINGOLD: No, I am referring to the oral motion 
passed by the men that goes beyond this document, 
witness is ready to testify to that. 
ADINOLFI: I was never notified a 
TRIAL EXAMINER: Just a moment. I dislike asking the 
Reporter to go back so far. If I remember correctly, you just 
told me that Mr. Adinolfi was notified that all matters would 
be held in abeyance, and I am asking are vou referring to the 
letter which I received in evidence? 
MR. FEINGOLD: No, I am not referring to the leeter. 
I am referring to an action taken at this meeting when 
Mr. Adinolfi requested to be retained to appear in this 
proceeding for the sum of $1,500, and he was refused, and they 


told him they did not want his representation. That was the 
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motion and it was passed. 

TRIAL EXAMINER: One last question. As far as you know, 
was this action that you are talking about ever reduced to 
writing? 

MR. FEINGOLD: I have no knowledge of this. This was 
told orally to me by witnesses. 


TRIAL EXAMINER: Can someone refer me to that letter that 


was received through Mr. Paul? 


MR. SOMERS: Respondent's Exhibit --- 
TRIAL EXAMINER: We will go off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On’ the record. 

Mr. Feingold, I am not going to permit you to go into 
the matter of the vote insofar as it concerned the employees 
continuing with Mr. Adinolfi or not continuing. Yam doing 
this on the basis of the objection of Mr. Adinolfi. Are you 
objecting, Mr. Somers? 

MR. SOMERS: Yes. 

TRIAL EXAMINER: My reason for asking this, making that 
clear, is that I now remember that Mr. Paul testified to 
some matters along this line, and I had assumed at the time 
that there might be some attack on his credibility on that 
point. I am doing this in full awareness that by cutting 
off this testimony, I am possibly preventing supporting 


testimony of Mr. Paul's credibility on the point. 
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Now, with this understanding, gentlemen, are you 
gentlemen still persisting in your objections? You see what 
I am pointing out to you. I can't possibly consider an 
attack on Paul's credibility on this Borne and prevent 
Charging Party an opportunity to support it. 

MR. SOMERS: I strongly disagree because Mr. Paul's 
testimony is that a letter was sent to Mr. Adinolfi that 
he no longer represented the Association. The document does 


not say that. 


TRIAL EXAMIBER: There was more to it than that, and this 


is the only concern I have. I think the testimony should be 
cut off, but I can't at the same time leave you gentlemen 
in the dark as to the question of credibility that lurks 
in this. : 

MR. SOMERS: I think in reading the record on Mr. Paul's 
testimony you will find, if my recollection is correct and 
I don't want to argue the point, you will find that he states 
that a letter was sent to Mr. Adinolfi notifying him that 
he no longer represented the Association. ‘This is the 
particular point on which the letter was introduced to 
impeach him on. | 

THAL EXAMINER: Mr. Somers, it is going to more than that 
If there was actually the event which Mr. FEingold says 
and if Mr. Adinolfi was there, then Mr. Paul's interpretation 


of the letter might be correct, notwithstanding the words on if. 
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I don't pass on this. I only point out to you gentlemen 
that a question of credibility lurks in this, and I will 
sustain your objection if you are making it with full under- 
standing of my problem. 

MR. SOMERS: All right. I understand your problem. 
I still maintain the objection. 

TRAL EXAMINER: You still maintain the objection, 
Mr. Adinolfi? 

MR. ADINOLFI: Yes. 

TRIAL EXAMINER: I will sustain the objections: 

MR. FEINGOLD: I respectfully except and rely on the 
offer of proof as far as this testimony is concerned. 

TRIAL EXAMINER: You have your offer. 

MR. FEINGOLD: Let it be understood I will not repeat 
this area of inquiry for the sake of expedience because I 
assume the same ruling would be made by the Examiner. 

TRIAL EXAMINER: You have to tell me what witnesses you 


expect to --- 


MR FEINGOLD: I will do that after I consult with 


General Counsel. 
TRIAL EXAMINER: Let's get the witness back. 
(The witness resumed the stand.) 
TRIAL EXAMINER: Mr. Leahy, after extensive discussion, 
it has been decided that you will not have to answer that 


question. 


| 
| 
| ask. 
| 
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MR. FEINGOLD: May I have the question read that I can't 


(The question was read as follows: 
"Q Now, will you tell us what Nappensde to the best of 
your recollection?") 
TRIAL EXAMINER: You can proceed, Mr. Feingold. 


MR. FEINGOLD: Along the lines of our discussion, excludilng 


the specific subject? 


Q 


TRIAL EXAMINER: Right. 

(By Mr. Feingold) How long did this meeting last? 
Thirty minutes. 

And who presided over the meeting? 

Mr. Adinolfi. 

Were minutes taken? 

Not to my knowledge. 


Who was secretary of the Association at that time, 


the last secretary? 


A 


Mr. Al Cohen. 

When did he become secretary? 

In the Fall of 1966. 

Do you recognize this black book which is the Minute 
of the Association? 

No, I don't. 

Did you ever see minutes of the Association? 


No. 


Q Were minutes ever read at these meetings that you 
attended? 
A Not to my knowledge. 
Q Now, I show you the minutes of the meeting of July 25, 1947, 
Charging Party's Exhibit 24-D, and ask you whether you 
attended that meeting? Don't look at that. Did you attend 
that meeting? 
A What was the date again? 
Q July 25, 1967. 

MR. SOMERS: That has been testified to, that he wasn't 
present at that meeting. 

THE WITNESS: The election was the 2lst -- I'm trying to 
put it in my mind. The 21st Friday was the election. 

MR. FEINGOLD: I withdraw the question. I stand corrected. 


Thank you, Mr. Somers. 


Q (By Mr. Feingold) Were you at the meeting when the 


negotiating committee was appoited? 
A Yes.- 
Q Now, I ask you to look at the minutes of July 25, 1967, 
and whether that refreshes your recollection as to whether 
you attended --- 

MR. ADINOLFI: I object to this procedure. The witness 
has already testified --- 

TRIAL EXAMINER: Sustained. 


(By Mr. Feingold) Were you at the meeting when the 
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negotiating committee was appointed? 

A Yes. 

Q After the election. And do you recall when that meeting 
was? 

A It was the Monday night after the Silene 

Q What Monday was that? | 

A July. 

Q And do you recall at that meeting the committee was 
appointed? 


A Yes. 


Q Do you know any other things that were discussed at that 


meeting? 

A Yes. Mr. Adinolfi said that someon wanted a 5-year 
contract and thought it was fair because most contracts are 
for five years these days, and that management wanted the 
contract negotiated and signed before ween on vacation. 
This was in answer to our question why the rush in calling us 
in on Monday night rather than wait until Friday. 

Q Is there anything else that you oe took place at 
that meeting? 

A Other than the grievance committee's nominations, nothing 
that I can remember. 

Q Was there any discussion about Bernard Sandler and 

Frank Amoroso continuing as members of the Ae eS 


A We were told -- whether it was at this meeting or not 
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I can't remember. We were told they would no longer be 
members of the Association. 
Q Who told you? 

MR. SOMERS: Objection. 

THE WITNESS: Mr. Adinolfi. 

MR. SOMERS: It's been answered now. 

TRIAL EXAMINER: Go ahead. 
Q (By Mr. Feingold) Who told you that they could not 
any longer be members of the Association? 
A Mr. Adinolfi. 
Q What did he say? 
A He said that the hearings in Boston when it came to decid 
who was eligible to vote in the election, Mr. Sandler and 


Mr. Amoroso were dropped. 


Q Did he give you a reason why they were dropped? 


A Part of management. 

Q Isn't it a fact or is it a fact that you were elected 

a trustee at this meeting? 

A I don't remember. 

Q Now, getting back to the October meeting, what time of th 
day was that, Mr. Leahy? 

A Nine o'clock Friday morning, approximately. 

Q Was that a time when you usually do your clerical work 

in the office? 


A Right. 
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Q Is that a time when you usually have coin to discuss 
your accounts with your sales supervisor? : 

MR. SOMERS: Objection, leading. 

TRIAL EXAMINER: Well, it seems to pe All right, 
I will sustain it. That might be material. : 
Q (By Mr. Feingold) at 9 o'clock or 10 o'clock on Friday 
morning, what would you have been doing in the office had you 
not--if you had not been attending a meeting of the Associatio 

MR. SOMERS: Objection. Conjecture, what you would have 
been doing. : 
Q (By Mr. Feingold) What would you normally do if you had 
not had a meeting of the Association on the Srentaaa? 
A On Friday morning I either write checks that were 
received in the mail. We very well could have been having 


a meeting, company meeting. 


TRIAL EXAMINER: There was a pending objection. I will 


overrule it. 
Q (By Mr. Feingold) In other words, you would be doing 
your Employer's work, is that correct? 
A That is correct. 

TRIAL EXAMINER: Let the witness testify, Mr. FEingold. 
Q (By Mr. Feingold) Did you have advance notice of this 
meeting? | 
A I believe Mr. Al Paul called Mr. Adinolfi that morning. 


Q Did you have advance notice personally? 
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A No. Could I add something? 

TRIAL EXAMINER: If it is necessary to truthfully and 
completely answer the pending question. 

THE WITNESS: Mr. Paul requested that Mr. Adinolfi come 
to our office because of mail that we had received for which 
we wanted to have him explain it to us. 

Q (By Mr. Feingold) And what was that mail? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: I will have to overrule that. Go ahead. 
Q (By Mr. FEingold) What was that mail? 

A Mr. Paul had received a notice that the charges against 
the Association had been dropped and one charge had been left 
remaining, and we as laymen not understanding the language 

of it asked Mr. Adinolfi to come to our office and explain it 
to us. 

Q And did he explain them to you? 

A Yes. 

Q What did he say? 

MR. SOMERS: Objection. Now wére getting into the area 
of the offer of proof. 

TRAL EXAMINER: No. We are impinging on it somewhat 


but circumstances change. My reason for hesitating, I am 


| trying to figure out whether Mr. Somers has a right to claim 


confidential privilege, and I don't think he has. 


Are you asserting confidential privilege, Mr. Adinolfi? 
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MR. ADINOLFI: I don't think I can. ‘It's the client's 
privilege not mine, and if the client or any individual 
member of the client determines to waive, as apparently they 
have from the parade of witnesses we have had here, they may 
do so. I don't know whether it is the majority or not or 
what the vote was. 
MR. SOMERS: I would like to be heard on this thing. Now 
this really disturbs me because we are getting into an area 
if it is to be established that Mr. Adinolfi was present in 
the room, I think it has been established. And I think this 
is the extent of what can be established as a result of our 
discussion regarding the offer of proof. 
TRIAL EXAMINER: My main reason for sustaining the 
objection was I didn't think it was a proper and relevant 
question, but mainly I wanted to save a lot of the record, 
but I am not accomplishing that. : 
I am sustaining the objection. The witness has testified 


that Mr. Adinolfi gave the Association advice with resvect 


to this document, and that is as far as I think this is 


relevant. Let's go on. 
Q (By Mr. Feingold) Mr. Leahy, did any salesmen discuss 
this paper with anyone in management? | 

MR. SOMERS: Objection. What paper? 

MR. FEINGOLD: The paper we were discussing, that you 
had this meeting with Adinolfi. 


MR. SOMERS: I don't see the relevancy. 
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TRIAL EXAMINER: That is overruled. Do you know the 
| answer? 
THE WITNESS: I don't have any idea. 
Q (By Mr. Feingold) You don't know whether any salesman 
| or whether Mr. Paul discussed it with anyone in management? 
A I don't know. 
Q Do you know if anyone cleared with management the holding 
of this meeting on Friday morning with Mr. Adinolfi? 
A I have no knowledge. 


You don't know how this meeting was arranged, do you? 


you? 


Q 
A No, I don't. 
Q 
A 


I didn't. 
SOMERS: Objection -- I withdraw it. 
FEINGOLD: I have no further questions. 

TRIAL EXAMINER: I am not too clear as to the circumstance 
of this meeting on Friday morning. You went to the office to 
do your normal work that morning. Am I to understand that? 

THE WITNESS: That is right. 

TRIAL EXAMINER: And the other salesmen were also there 
in the normal course of their work as far as you knew? 

THE WITNESS: That istight. 

TRIAL EXAMINER: And Mr. Paul told you something. What 
did he tell you? 


THE WITNESS: He told the men present that Mr. Adinolfi 
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sent him a notice from, I believe it was the NLRB that 
the charges had been drovped against the Brescome Association 
but that the charges against management wore still in effect. 
We didn't understand the language of it. we didn't know what 
position it left us in as members of the pesoctation: so 
we asked Mr. Paul to arrange a meeting with Mr. Adinolfi which 
he did, and Mr. Adinolfi came to our Wate es morning. 

TRIAL EXAMINER: That morning? , 

THE WITNESS: Right. 

TRIAL EXAMINER: Now, if Mr. Adinolfi had not come 
insofar as you yourself az concerned, what pesiness would you 
have been engaged in at the office? Would von have remained 


there? 


TRE WITNESS: No, after I complete writing up my checks 
a i 
in the morning, I go out and Friday is/very light day. We 


leave it that way because of the normal Friday quite often 
means sales meetings either in Hartford or oon of town, and 
FRiday is the day we pick up checks that are lying over 
from the week, but it is a normal work day. 

TRIAL EXAMINER: And there was a meeting at the company's 
offices with Mr. ADinolfi on that occasion? 

THE WITNESS: Right. 

TRIAL EXAMINER: Where specifically did this take place? 

THE WITNESS: In what we call the salesroom. It is 


where the salesmen have their desks. 
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TRIAL EXAMINER: At about the time of this meeting, did 
you see any supervisors or members of management present? 

THE WITNESS: No. 

TRIAL EXAMINER: Do you have any direct personal informa- 
tion as to whether any member of management or supervisors kne 
of the existence of this meeting? 

THE WITNESS: Well, because of the physical structure 
of the building, Management would have had to know that 
Mr. Adinolfi was there conducting the business. 

TRIAL EXAMINER: Tell me why you say that? 

THE WITNESS: You have to walk past the offices of or the 
hallway to the offices of Mr. Sam Lentz and Mr. Mervyn Lentz, 
and we have to ask them not to come into the salesroom, which 
they are in the habit of doing every five or ten minutes 
while we are there. Just the same as Mr. Sandler and anyone 
else. 

TRIAL EXAMINER: Do you know of your own personal knowledge 
whether Mr. Sandler or any person in management was asked not 
to come into the salesroom that morning? 


THE WITNESS: As far as my knowledge. 


TRIAL EXAMINER: Do you know whether or not any member of 


management came into the salesroom that morning while the 
meeting was going on? 
THE WITNESS: Not while the meeting was going on. 


TRIAL EXAMINER: This point was not very clear to me, and 
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AFTERNOON SESSION 


(2:10 o'clock p.m.) 


TRIAL EXAMINER BARBAN: On the record. 

Mr. Leahy, you continue to testify under oath. Do 
you understand? | 

THE WITNESS: Right. 

TRIAL EXAMINER: Cross examine. 

CROSS EXAMINATION 
Q (By Mr. Somers) Mr. Leahy, you were employed bv 
Brescome in 1951, is that correct? 
A That is right. 
Q And you were present when the Association was initially 
formed, isn't that correct? : 
A That is correct. 

That there was a meeting held at 750 Main Street at 
which time the by-laws of the Association were adopted, do 
vou recall that? | 
A I recall a meeting at 750 Main Street, but I don't recall 
the adoption of the by-laws. | 
Q Do you ever recall seing a copy of the by-laws? 

No, I don't. 

MR. SOMERS: I would like to have this marked Respondent's 
next in order. : 

(The document Showvesreferred to 


was marked REspondent's No. 22 
for identification.) 


This I don't know. 
Did you ever speak with Mr. Maynard concerning the union? 
No. 
Q What about Mr. Rosenbower? 
A Mr. Rosenbower was an employee of the Seagram Company 
before he came to us, and he was discussed at the meeting, 
and Mr. Canton told us that he had problems with Mr. Rosenbowe 
when he left his previous employer, and he thought it would 
be best that we not talk to him. 
Q What about Mr. Bonaiuto? 
A Mr. Bonaiuto again had a severe problem with his wife. 
His wife was dying of brain cancer. We decided he wouldn't 
be in a position to go through all this that we were going 
through. 
Q At this meeting were any cards passed out? 
A Which meeting are you talking&bout, the second? 
Q The second meeting. 
A The three men who were not at the first meeting -- that 
would be Goldman, Shea and Deutsch —-~ signed their cards at 


the second meeting. 


Q All right. Did you actually personally see Mr. Goldman 


put his signature ona card? 
A He was sitting right along side of me. 
Q You actually saw him put his name on that card? 


A Uh hm. 


Q How about Mr. Shea? 

A He was sitting opposite me. I saw him write, but I didn't 
see what he wrote on the card. : 

Q How about Mr. Deutsch? 

A He also was across the table. 

Q So in fact you personally only saw Mr. Goldman affix 
his signature? | 

A Right. 

Q Now, at the third meeting, Mr. Canconticora you the 
procedures to be followed, is that correct? 

A That is correct. 

Q And he talked about an election, isn't that correct? 
A As the third step, the last step --- . 


He did talk about an election? 


If everything else failed, there would be an election. 


Didn't he state at that time he didn't expect the 
company to recognize the union on the bantsior the cards? 
A No, he didn't. 
Q Did he say that he expected the Serene to recognize 
the union? 
A He said, "As tough a man as you think aon Lentz to be, 
he might fool you. He might just say that he would recognize 
the union if they had a majority.” 
Q Now was this the same meeting that the slip of paper 


was passed around and all the men signed? 
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A No, the slip of paper was passed around when all ten of 
us signed our second card. I believe that was the third of 
June. 
This was the third meeting that you attended? 


A This was the fourth. 


Q This was the fourth meeting? 
A 


That I attended. " 
Q So this was the meeting after Mr. Canton explained the 
procedures to you? 
A To the first ten men, the same ten men were there later 
too. It was explained consistently from the very first meeting, 
and each time we had another meeting with additional men, 
he would explain, of course, to the new men. I testified 
to that two or three times. 
(9) Your testimony is the first meeting you attended with 
Mr. Canton, he did discuss the procedures and he did mention as 
possibly a third step an NLRB election? 
A At the first meeting, he discussed everything that would 
happen from the time we showed intent that we wanted the 
international. He showed us all the possibilities that 
included as a third step an election. 
Q That was at the first meeting, is that right? 
| A First, before we signed our cards, and he told us to read 
} them carefully and explained that the card was an authorization 


| where we were authorizing Local 195 to be our representative 
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in bargaining with the company. This is what we were signing. 
Then after we signed the cards, he explained what the card 
would be used for, how nobody else would ee them, management 
would not see them. We had the secrecy of the cards. If all 
things failed, the third step would be an election. 

Q It is your testimony that at this first meeting, you 
recall distinctly that he did discuss a third step as being 

an election? 

A He always discussed it to all new men thoroughly, and I 
was a new man. 

Q In other words, he went through that at the second meeting 
and at the third meeting? 


A Any time there were new men to have cards signed, he woul 


explain the entire procedure. 


Q Now, didn't he also at these meetings tell you that these 


cards would be kept confidential? 

A That is correct. : = 

Q And didn't he also tell you to protect yourself and 

don't let the company know that you signed card? 

A After we had explained to Mr. Canton what we thought 

would be our problem because of Mr. Lentz's consistent 

battle of keeping the union out of the Company: he told us 

he wanted no heroes. He wanted nobody to stand up to 
Management on their own. If they asked pois blank the auestion 


what we know about it to deny any knowledge of it whatsoever. 


This was the only way to handle it. 
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Q This was the way you were to protect yourself? 

A Right. 

Q He told you, "Don't let the company know you signed a 
card"? 

A If they asked vou if you know anything about it. 

Q Keep the company in doubt as to whether you signed. Did 
Mr. CAnton tell you to keep the company in doubt? 

A Don't let the company know anything about the activities 
as far as the organizing of Local 195. 

Q Also told you, did he not, to go along with the 
Association, didn't he? 

A At the third meeting when we had the ten men there, 

the fellows were becoming impatient. They wanted the demand 
letter sent out, then we would decide we would go ahead with 
it. Mr. Goldman asked Mr. Canton what we should do when he 
gets the letter and he calls us in one at a time and starts . 
questioning us about our activities. We were told, as I said 
before, to deny knowing anything about it for our self 
protection. If it came to a point, as Mr. Goldman asked, 

he will even have us sign documents. We were told to go right 
ahead and sign the document, have any kind of election, but 
do anything they wanted, but don't stand up by yourself. 

Q Did you sign any documents for the Association or 

any documents coneerning the Association following that third 


meeting? 
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A After the company was notified, I voted in the election 
of the last Friday of June before, as Mr. Kelly said, he had 
to go to Boston. Then when they came back and that vote was 
not accepted in Boston, I signed a statement in Mr. Adinolfi's 
office directly across the desk from him, no secret, that 
I wanted the Association to be my penresentacives 
MR. SOMERS: I would like to have this marked as 
Respondent's 28. 
(The document ahovenretarred to 
was marked REspondant's 28 for 
identification.) 
Q (By Mr. Somers) Mr. Leahy, how long after the third 
meeting that you attended of the union did you go to 
Mr. Adinolfi's office to sign that paper os 8 card that 
are talking about? 
The third meeting was June 3. I ne ae it was right after 


hearing in Boston, July 4tfveekend, because I remember ther¢ 


some remark about the election 16 to 3 election was not 


acceptable, so this would have to be after the July 4th weeken@. 
Q And Mr. Adinolfi gave you a card or sheet of paper 
to sign, is that correct? 
A It was a statement, yes. 

Do you recall what the statement said? 
A General tone was that the person wear wished to have 
the Association be the representative of the signee. 


Q Representative of the person signing the card? 
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A Right. 
Q I show you Respondent's 28 for identification. Do you 
recognize that as a copy of the document you signed? 

That is my signature. That is my printing, but I don't 

a Frances Kramer. He and I were alone inthe office 

I signed. 

Is that date correct? 

That would be consistent with what I said. 

Is that in your writing, the date? 

Yes. 

And did you read this before you Signed it? 

Yes. 

MR. SOMERS: I offer REspondent's 28 in evidence. 

MR. MARROW: I have no objection. I wad note for the 
record the witness" comments about the other person's signaturp 
on the document, and would object to that. . 

MR. FEINGOLD: I have the same comment Mr. Marrow has 
about the document. 

TRIAL EXAMINER: That is no objection? 

MR. FEINGOLD: A limited objection. 

MR. ADINOLFI: No objection. 


TRIAL EXAMINER: I will receive the document for everything 


except the signature of Frances Kramer, which has not been 


identified. 


(The document above-referred to, 
marked Respondent's Exhibit No. 28, 


was received in evidence.) 
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Q Do you know who Frances Kramer is? 
A No, I odn't. 
Q Do you recall a secretary of Mr. Adinolfi being in the 
office at the time you signed that? | 
A Not when I signed it, no. 
Q Now, you recall the letter that was ment by Mr. Canton 
to your home in regard to a letter sent to the company? 
A Yes. : 
Q Was it your understanding that the same letter that was 
sent to your home was also sent to the company? 
A At first I thought it was, for what reason I don't know; 
but I thought everybody received it. : 
Q Now you recall a meeting that you had with Mervyn Lentz 
and Stanley Goldstein? 
That is right. 
At that time you told Mr. Lentz that you knew Mr. Canton? 
I didn't know him. 
Q You told him you did not know him? 
A Corect, on the direction of Mr. Canton I told him to 
all questions that I knew nothing about it ana didn't know 
Mr. Canton and had no desire to know him. 
Q After you left the company in 1960, where did you go? 


California. 


A 
Q Did you work as a liquor salesman in California? 
A 


For a short time. 


1182 
Q Did you have any experience with unions in California 
as a liguor salesman? 
A I never joined them. 
Q Were you aware of the conditions under which salesmen 
worked when theywere in a union in California? 

MR. FEINGOLD: I object. It has no relevancy. 

TRIAL EXAMINER: I don't see the relevance. 

MR. SOMERS: Well, I wish you would reserve your ruling. 

TRIAL EXAMINER: I will reserve it for a limited period 
of inquiry. 

THE WITNESS: When I first got to California, I went to 
work for a company that had a very limited line. Monies were 
not attainable with the company. I also went to the universit 
at nighttime and studied real estate and studied real estate 
law and passed my brokerage exam and went selling real estate 


six months after. The law read that if you are a member of 


a firm and if you are working and selling liquor, I believe, 


you are on a six-month trial basis. Then you have to join the 
union. The union dues, if I remember correctly, were $300, 
and I considered it better for me to go selling real estate 
rather than to join the union and put out $300 and maybe 

not work another week or two. 

Q Didn't you tell Mr. Lentz during this meeting that you 
had in his office the higher a licuor salesman--- Didn't you 


tell Mr. Lentz and Mr. Goldstein that the greater the amount 
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of sales by a liquor salesman in California the less his 
rate of commission will be? 
A As they get to a certain plateau, their commissiors above 
that plateau are at a lesster rate. 

MR. FEINGOLD: I am going to object to this line of 
guestioning. Nothing of this kind was said on direct, and 
I don't see the relevancy. 

TRIAL EXAMINER: As to the last question, it is not 
an objectionable question. 

MR. MARROW: I'm sorry? 

TRIAL EXAMINER: As to the last question, I overruled the 
objection. The witness is presently discussing a matter which 
was brought up on direct. 

Q (By Mr. Somers) Didn't you at that time tell Mr. Lentz 
and Mr. Goldstein that the union can put a limit on your 
earnings? 

A Put a ceiling on the top earnings, right. 

MR. FEINGOLD: I am going to object to this talk about 
a union in California. 


THE WITNESS: I was discussing --- 


TRIAL EXAMINER: Mr. Leahy, Gentlemn, I am not going to 


have the record burdened with this. Mr. Feingold, the witness 
is being questions as to details as to his conversation with 
Mr. Lentz in Mr. Lentz's office, part of which was brought 


out on direct examination. Now, will you continue. 
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Q (By Mr. Somers) Didn't you tell Mr. Lentz and Mr. Goldst 
at that time that you had no use for the union? 
A That is correct. 
Q Because of your experience in California? 

Correct. 

Did you feel that way at that time? 

No. 

Were you dissatisfied working for Brescome prior to 1960? 

MR. FEINGOLD: Objection. 

TRIAL EXAMINER: Sustained, unless you have a reason 

is not apparent to me. 
Q (By Mr. Somers) What was the reason that you left 
Brescome in 1960? 
A I moved to California. 
Q At the time you left Brescome, were you pleased with 
your employment there? 

MR. FEINGOLD: I am going to object. Same kind of 


question. 


TRIAL EXAMINER: Sustained. 


Q (By Mr. Somers) Did you have any grievance prior to 
the time that you left Brescome? 

MR. FEINGOLD: I am going to object. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Personal grievances? 


(By Mr. Somers) Yes. 
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Isn't that so? 
A I never said that. You asked what I thought the 
differences were. I said the way commissions were paid. That 


was our conversation. 


Q Do you recall telling me the interrelationshp of the 


volume and commissions? Do you recall telling me that? 
A I don't remember saying the interrelationship between 
volume and commission. 
Q You don't remember saying it? 
A I don't see any sense in it. 

You don't? 

No. 

MR. FEINGOLD: I move to strike the answer as not 
responsive. Would you read it back? 

TRIAL EXAMINER: Motion denied. 

MR. ADINOLFI: I think that is all. 

TRIAL EXAMINER: Mr. Marrow? 

MR. MARROW: I have no further questions. 

TRIAL EXAMINRR: Mr. Feingold? 

REDIRECT EXAMINATION 

Q (By Mr. Feingold) Mr. Leahy, when you gave your statemen 
to Mr. Marrow, were you in a room alone with Mr. Marrow? 
A Yes. 
Q Was I there? 


A No. 


Mr. Canton there? 

No. 

Was anybody there? 

Mr. Marrow and myself. 

TRIAL EXAMINER: Mr. Feingold, let's not over do this. 

MR. FEINGOLD: I think it has been overdone, and I 

to straighten it out. 
Q (By Mr. Feingold) Now, at the time you had the 
conversation --- 

TRIAL EXAMINER: I hate to burden the record, but what 
I meant by that last comment, Mr. Feingold, after the witness 
Says he was alone, we don't have to exclude everybody else 
in the world. Let's go on. 
Q (By Mr. Feingold) After you had that conversation with 
Mr. Mervyn Lentz and Mr. Goldstein when they told you hey 
had received the demand from the union and asked you what you 
knew about it, did anyone in management speak to you about the 
Association? Up to the time of the election. 
A Yes, Mr. Lentz, the night before the election. He said 
that they wanted to keep the Association and keep the setup 
as it had been. The morning before the election, the Thursda 
morning, Mervyn saiqG'We have our own Association that we can 
work through, and we don't need any outsiders.“ 


Q Now, you told Mr. Somers and Mr. Adinolfi that you 


worked for a short period of time with a liquor wholesaler, is 
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that right? 


A 


Q 


A 


Q 


In California. 

In what city was that? 

It is Organge County, fourcities involved. 
Where was that near, Los Angeles? 

Near Disneyland. 


Do you know whether that was the Distillery Workers, 


whether the Distillery Workers had that local union? 


A 


Q 


A 


I don't know. 

You don't know? 

I have no way of knowing. 

Do you know whether it was the Teamsters? 
I have no way of knowing. 

It wasn't Local 195? 


MR. SOMERS: Objection. 


TRIAL EXAMINER: The objection is sustained. All of thes. 


questions have previously been answered by the witness and in 


the same manner. 


MR. FEINGOLD: Except they were speaking of the union. 


TRIAL EXAMINER: No, the witness specifically answered 


I think for Mr. Adinolfi that he did not know what union was 


involved in California. The purpose of redirect is to 


clarify any ambiguities, not to go over the same matter. 


MR. FEINGOLD: I am trying to clarify an ambiguity. 


(By Mr. Feingold) You testified that you saw some kind 


JA-944 


1222 
of a document about a page and a half sometime before you 
want to California? 

A That is correct. 
Q And the next time you saw anything in the way of a 
contract was in Mr. Adinolfi's office on June 30, 1967? 
aA That is correct. 
Q Did you read that contract of 19672 Did you read 
that occasion? 
A The contract of 1967? 
Q No, at the 1967 meeting did you read the contract when 
it was shown by Mr. Kelly or Mr. Adinolfi? 
A I picked out a couple of phrases from having seen it 
before. I didn't read it thoroughly. 
Q Did you notice anything about vacation pay there? 
A I think it said the salesmen will receive one week 
vacation with pay after one year's employment. 
Q Did you ever get vacation with pay at any time prior 
to July 21, 19672 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: No. 
Q (By Mr. Feingold) Was any discussion had by the men 
at that time with Mr. Adinolfi why they didn't get vacation 


pay? 


A I believe Mr. Goldman brought up the point that we just 
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a week or two period when there are no deliveries made, and 
we are paid on collections. So a month from those dates, 
it would reflect in our pay, and we were not at that time 
paid to make up for the lack of business. 
Q And you didn't get--- Wasn't there a discussion that 
“we didn't know that we had a provision for vacation with pay” 
A I'm sorry. 
Q Did anyone say that "we didn't know that we had a 
provision for vacation with pay"? 
A TRIAL EXAMINER: When. 
Q (By Mr. FEingold) At the meeting of June 30, 1967. 
A It was a surprise to quite of few of the men. 

Roe. Kelly or Mr. Adinolfi give any: explanation? 

Mr. Adinolfi wasn't there. It was Mr. Kelly. 

And what did Mr. Kelly say whenthat question was raised? 

MR. SOMERS: I am going to object to this line. I think 
we are getting into something new. 

TRIAL EXAMINER: There is no question pending. I have 
nothing to rule on. If you will make objections as they are 
asked, I will pass on them. | 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: Mr. Somers? : 

RECROSS EXAMINATION 


Q (By Mr. Somers) Mr. Leahy, prior to 1964 when you were 


employed by Brescome, isn't it true that at that time the 
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company had staggered vacations? 

A Prior to when? 

Q Prior to your leaving in 1960, the company staggered 
vacations for the various salesmen? 

A Well, I worked in the shore area, so I didn't take any 
vacation because it was busy there in the summer until 1956. 
Now we are talking from 1957 to 1960. I don't think they were 
staggered. I think we all went together. I remember going 
up to Lake George and a couple of the other men being up 
there at the same time. I just don't remember them being 
staggered. 

Q You don't ever remember the company staggering vacations? 
A I just told you. I am trying the best I can to remember. 
I don't say the company closed entirely. In other words, 
there may be vhone calls. There might have been deliveries 
mace, I don't know. I don't remember anyone ever covering 

my territory while I was on vacation. This I can't say. 

Q You were paid commission for accounts that did bring 

in money while you were on vacation, weraftt you? 

A This has to be explained. We are talking about the $100 
that was vaid to us this year which had never been paid before 
Q No, I am talking about the period prior to 1960. I am 
not talking about today. Is that what you are talking about? 


A We are; talking about vacation with pay. The vacation and 


$100 over and above everything else. 
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You are saying you never received that prior to 1960? 

We never received it no. 

MR. SOMERS: All right. I have nothing further. 

TRIAL EXAMINER: Mr. Adinolfi? 
re) (By Mr. Adinolfi) Just to set the record straight, you dif 
however, during that two week vacation get any and all monies 
on commissions for sales to any of your accounts regardless 
of whether they were phoned in or whether SOMaDOay, else 
serviced them? 
A The plant was closed, and we were told to tell the veople 
that there would be a two week vacation, no deliveries, and 
I think in some cases on the second week there were some 
deliveries made. I wasn't around but I couldn't say for sure 
but the understanding was the plant was Closed for two weeks. 
Q Any deliveries made to any of your accounts regardless 
of how they were phoned in or how they were obtained, you 
would be paid the commissions on those deliveries? 
A As I said, I had the understanding that the plant would 


be closed during the vacation period. How they would get 


deliveries, I don't know. I heard when I got back some people 


got deliveries on the second week. 

Q Isn't it a fact you would be paid your commission on any 
and all deliveries during your vacation period regardless 

of how the merchandise got to your account? ‘Isn't that so? 


A I tried to answer that question for you twice. I was of 
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the opinion that the plant was closed for two weeks. When 
we got back from vacation, we were told that some deliveries 
were made the second week. Whether I had one customer that 
got a delivery, I don't know, but we were told that some 
deliveries were made the second week. 

Didn't you get your commissions on those deliveries? 

If there was one delivery or two deliveries, I would 

received the commission, yes. 

MR. ADINOLFI: Okay, that is all. 

MR. FEINGOLD: Over and above your commission --- 

TRIAL EXAMINER: Just a moment. Mr. Marrow? 

MR. MARROW: I have no further questions. 

MR. FEINGOLD: Over and above the commission on goods 
sold to your customers, you didn't get an extra dollar for 
vacation? 

THE WITNESS: Never until this year. 

TRIAL EXAMINER: Any further questions? 

MR. FEINGOLD: No. 

TRIAL EXAMINER: Any questions, Mr. Somers? 

MR. SOMERS: I have nothing further. 

TRIAL EXAMINER: Mr. Adinolfi? 

MR. ADINOLFI: I have no further questions. 


TRIAL EXAMINER: Mr. Leahy, it's been a long day. Thank 


you for your testimony. You are excused. 


{The witness was excused.) 
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PROCEEDINGS 


TRIAL EXAMINER BARBAN: On the record. , Call your next 


witness. 

MR. MARROW: I understand, Mr. Trial Examiner that the 
Charging Party has a witness here under subpoena this morning, 
and in the interest of expediency would defer to permit this 
witness to come in slightly out of turn in order to go forward 
I think it may be part of the case in chief, however. 

TRIAL EXAMINER: Any objection from the parties? 

MR. SOMERS: No objection. : 

MR. ADINOLFI: No objection. 

TRIAL EXAMINER: Mr. Feingold, call Tone witness. 

MR. FEINGOLD: Mrs. Fuehrer. , 

Whereupon, 

MRS. FRIEDA J. FUEHRER 
was called as a witness by and on behalf of the Charging Party 
and, having first been duly sworn, was examined and testified 
as follows: : 

DIRECT EXAMINATION 

Q (By Mr. Feingold) Mrs. Fuehrer, I will be asking you a 
few questions. Are you employed by Brescome? 

TRIAL EXAMINER: Let's get the lady's full name. 

THE WITNESS: Frieda J. Fuehrer, F-r-i-e-d-a F-u-e-h-r-e-r 
Q (By Mr. Feingold) And, Mrs. Fuehrer, are you employed 


by Brescome Distributors Copporation? 
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Yes, sir. 
And for how long have you been employed at Brescome? 


Since 1959. 


Q And what is your position with the corporation? 
A 


Well, I am treasurer of the organization as well, and up 
until recently I was Secretary to Mr. Lentz, Mr. Sam Lentz. 

Q Now, I would like--- as treasurer, you are an officer 
of the corporation? 

A Yes. 

Q Now, you were subpoenaed by me for this morning to bring 
certain records? 

A Yes. 

Q Do you have certain records with you? 

A Yes. The only thing I have is this. 

MR. FEINGOLD: The witness has handed me a@ penciled sheet 
previously marked Respondent's 16 for identification dated 
October 28, 1964, 

Q (By Mr. Feingold) And this is the only piece of paper 
that you found within the request of the subpoena? 
A Right. 
Q Now, I show you Respondent's 16 for identification and ask 
you whether you recognize that? 
A Yes, I wrote that. 
And do you know whose handwriting that is, this paper is? 
Mine. 
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Q Do you recall the occasion when you wrote that paper out? 
A Yes, Ido. Mr. Lentz came to me and asked me to advance 
Frank Smith $300. : 

In cash? 

Yes, as an advance. 

In cash? 

Yes, and it would be paid back. 


Well, was it ever paid back? 


Did you ever make a demand on Mr. Smith? 
I did talk to him about it, yes. 
When? 


Oh, it was after that note. I don't know how soon it was 


Q 
A 

Q 

A 

Q 

A No, otherwise this would have been destroyed. 
Q 

A 

Q 

A 

Q 


Have you talked to Mr. Smith about this in the last few 
years? | 
A Well, after the note, yes. 
Q About how long after the note, to the best of your 
recollection? 
A Probably a month or so. 
Q And this is dated in October, so that would be in 
November? | 
A Around that time I assume. 
Q And since November 1964, did you ever make a request on 
anyone for repayment for this sum of money? : 


MR. ADINOLFI: I object to the 1964. It hasn't been 


JA-952 


established through this witness that it was 1964. 

THE WITNESS: It is dated 1964. 
Q (By Mr. Feingold) Since October 1964, according to this 
receipt, you didn't make any request? 
A Not that I recall. 

Did you have custody of this paper all the time? 

Yes. 

It was in what? 

We had it in an envelope. 

In an envelope? 

Right. 

Was this entry ever made upon your books? 

No, we were to get it -- I was told by Mr. Lentz we 
were to get it back. 
Q According to your information, this loan of $300 was neve 
entered on the books of the corporation, is that correct? 

MR. SOMERS: I object. I don't see the relevancy. 

TRIAL EXAMINER: I will sustain that. 

MR. FEINGOLD: I respectfully except. 

TRIAL EXAMINER: Well, there are two grounds. I don't 
think it is particularly material or relevant, and I thnk 


the witness has answered your question previously. 


MR. FEINGOLD: Do I take it that the objection is sustain 


on the ground it is irrelevant? 


TRIAL EXAMINER: I made my statement. Continue. 
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Q (By Mr. Feingold) Do you know whether this petty cash 


was ever deducted as an expense by the Employer? 
MR. SOMERS: Objection. : 
THE WITNESS: No. 
MR. FEINGOLD: If she knows. 
TRIAL EXAMINER: This is the same thing, Mr. Feingold. 
I don't see any particular relevancy. It is sufficiently 
remote that I am not particularly interested in it as to how 
the company treated this matter in its internal bookkeeping. 
MR. FEINGOLD: I offer Respondent's 16 for identification 


in evidence. 


TRIAL EXAMINER: Well, you will have to have it,remarked.- 


as yours. 
(The document stoves betacer to; 
previously marked Respondent! s’ 16: 
for identification, was resect | 
Charging Party's No. 25 for si pi: 
identification.) 
TRIAL EXAMINER: Is there any objection? 
MR. SOMERS: I am going to object to it on the ground 
of 10(b) as a rule of saw as well as a rule of evidence. 
MR. MARROW: 
TRIAL EXAMINER: You have me a little Sie tonsesgeatcs 
that. Would you explain what you mean? ee. 
MR. SOMERS: This is evidence being submitted beyond thie’! 
10 (b) period as evidence. Perhaps it would be background 


evidence a. a matter of law. This is a docunent, made. Serena | 
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the 10(b) period, and I don't think that this can go to the 


merits of the case insofar as it is a matter of law. 
TRIAL EXAMINER: I think I have sufficiently stated my 


position on the 10(b) problem. I am disposed to receive it, 


gentlemen, basically on one ground alone, and that is that 


there has been so much testimony about this piece of paper tha 
properly we will have to have it in evidence. I haven't seen 
it up to this point, but there has been a lot of testimony 
about it. I am going to receive it on that basis. 
MR. ADINOLFI: I object as well on the 10(b). 
TRIAL EXAMINER: You are joining in Mr. Somes' objection? 
MR. ADINOLFI: Yes. 
TRIAL EXAMINER: I am overruling the objection, and I wil 
receive Charging Party's 25. 
(The document above-referred to, 
marked Charging Party's No. 25, 
was received in evidence.) 
TRIAL EXAMINER: Mrs. Fuehrer, do you want this original 
piece of paper returned to you? 
THE WITNESS: Well, I think I should have a record of it. 
TRIAL EXAMINER: Permission is granted to submit two 
duplicates. 
@R. FEINGOLD: I will have to give you a receipt for it. 
Q (By Mr. Feingold) Now, Mrs. Fuehrer, Charging Party's 25 
says “Advanced to Employees Association per S. L.," is that 


correct? 


That is right. 

And "S.L." is Mr. Sam Lentz? 

Yes. 
Q Do you know of any other instances where you gave petty 
cash or advances or any sums of money to any member of the 
employee's association other than for Salaries or wages? 
A No. 

MR. SOMERS: Objection. 

MR. ADINOLFI: Objection. 

TRIAL EXAMINER: Mrs. Fuehrer, you are going to have to 
give counsel an Opportunity to object. 

I wasn't sure of the question. Read the last question. 

(The pending question was read by the: reporter.) 

MR. SOMERS: I would like to object. I think the questio 

is vague, are these advances given to the employees as 


members or employees. 


MR. FEINGOLD: I don't think it is vague. 


TRIAL EXAMINER: The matter has gotten sufficiently 


confused. I would like to have you rephraseYour question or 
restate it. : 
Q (By Mr. Feingold) srs. Fuehrer, do you recall any other 
instances other than October 28, 1964, when monies were given 
or advanced to employees for the Association? | 

TRIAL EXAMINER: You may answer. 


THE WITNESS: No, we have no instances. I have looked 
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through my records. 

Q (By Mr. Feingold) And you find no other slips of paper? 
A That is the only one. 

Q Do you know of any other instance when slips of paper 
were not made out? 

A No, they would be made out. 

Q Your best recollection is that a piece of paper would 

be made out in each instance? 

A Right. 

Q Could you tell us now that it is your recollection that 
apart from refreshing your recollection from pieces of paper 
in your records, could you tell us that monies were never 

to your knowledge or recollection ever given to the salesmen 
for the Employees’ Association or anyone else? Can you state 
that it was never done? 

A I can personally say if it was done, I probably would 


have known about it. 


Q And this is the only instance that you can recall where 


it was done? 
A Uh hm. 
Q Were you able to recall this before youdooked through yous 
records? 
MR. ADINOLFI: I object to that. 
TRIAL EXAMINER: Sustained. 


MR. FEINGOLD: On what ground? As to form? 
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TRIAL EXAMINER: I can't see the relevancy of that to 
the hearing, to ask the witness to reconstruct what her mental 
condition was before she saw a piece of paper. That is a 
very difficult thing to do. If it were important, I would 
permit it. 

MR. FEINGOLD: I am going to invoke the rule of 45(b). 
She is a hostile witness, an officer of the corporation. 

MR. ADINOLFI: I have seen no evidence of hostility. 

TRIAL EXAMINER: Gentlemen, I have no problem there. 

As far as I am concerned, Mr. Feingold, you nave been operati 
on that basis. 

MR.-EEINGOLD: I'm sorry, 43(b). 

TRIAL EXAMINER: The witness is an officer of the 
corporation and may be interrogated by leading questions, 
which you have been doing. : 

Q (By Mr. Feingold) Mrs. Fuehrer, did you discuss this 
question or this slip this week with anybody? 
A Well, we got it out. We looked at it. | 


With whom did you discuss this? 


Which gentleman? 


Q 
A With the gentleman. 
Q 
A 


(Indicating) 

TRIAL EXAMIENR: She was pointing woe oe Somers. 
THE WITNESS: Mr. Somers. | 

(By Mr. Feingold) How many times did you discuss this 
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slip with Mr. Somers? 
Just once. 
When was this? 
Just recently, a few days or so ago. 
During the course of this hearing this week? 
Yes. 
Did you discuss this with Mr. Mervyn Lentz? 
I believe he was present at the time, yes. 
What day of the week was that? 
I couldn't say. 
Did you discuss this two weeks ajo? 
Well, it was within two weeks or so when we had the 
paper. 
When did you get the paper out? 


We had it for the other hearing --- 


Was it about a month ago or a couple of weeks? 


Q 
A 
Q I can't hear you. 
A 
Q 


Mrs. Fuehrer, when was the first time that you looked ° 
for this paper? 
A We got it out for the other, when we had the other hearing, 
whenever that was. I don't know, whatever date that was. 
Q The hearing? 
A I don't know what they called it. 
Q What is your recollection? 
A I got the paper? 
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What date was that? 

I don't remember, sir. 

Was it this week? 

No. 

Was it last week? 

It was when the meetings first started. 3 

You mean these hearings? 

I believe so. 

Was it before these hearings started? 

Now that I wouldn't know. 

Was it in January? 

I wouldn't know, sir. 

When did you last discuss this slip of paper with 
Mr. Somers and Mr. Lentz? You talked to him last night 
before coming here this morning? ! 
A We had it out several weeks ago. 

Did you talk to them last night? 

Yes, because I had it. 

Did you discuss this? 


These was nothing to discuss. I had the paper. 


I was in the office. 
And Mr. Somers was there? 


Yes. 


Q 

A 

Q 

A 

Q Where did you meet him last night? 
A 

Q 

A 

Q 


Mr. Lentz? 


Q 


A 


Yes, sir. 

Who else was there? 

That is all, just the three of us. 

What time of day was this? 

Oh, about 5:30, 6. 

Did you take the paper out at that time, out of your fil 
night? 

We had it before that too. 

Did you take this paper out of your files last night? 
Yes. Well, I had it last night, yes. 

Did you take this paper out of your files last night? 
Yes. 

When did you take it out of your files before that? 
Oh, several weeks ago, Maybe even a month ago. 

To whom did you give that paper? 


To Mr. Somers and Mr. Lentz. 


At that time did you have a discussion about this paper 


them? 

All I did was tell them why I had it. 

MR. SOMERS: Objection. This has been asked and answered 
TRIAL EXAMINER: No, I will overruled that. 

(By Mr. Feingold) And what did you tell them, Mrs. Fuehrpr? 


I told them what happened, Mr. Lentz had told me to 


advance Frank Smith money for the Association and that I would 


get it back. So he told me to put the Slip in the box, so I djid. 
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And you gave Mr. Smith the money? 

Yes, sir. 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: Mr. Marrow? | 

MR. MARROW: No questions. 

TRIAL EXAMINER: Mr. Somers? 

CROSS EXAMINATION 

Q (By Mr. Somers) You recall last night wien I came back 
to the office that I gave you that slip? | 
A Yes. 
Q When you had the conversation with Frank Smith and you 
asked him about this loan, whether it was being paid back, 
do you recall what he replied to you? i 

MR. FEINGOLD: I object to the word “loan.” 

MR. SOMERS: Advance. 

(By Mr. Somers) Do you recall what he Septies to you? 

No, I don't, but --- 

MR. SOMERS: I have nothing further. 


TRIAL EXAMINER: Mr. Adinolfi? 


MR. ADINOLFI: I have no questions of this young lady. 


TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: No further questions. Thank you very much 
TRIAL EXAMINER: Mr. Marrow; you have nothing further? 
MR. MARROW: I have nothing further, no. 


TRIAL EXAMINER: Thank you. You are excused. 
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(Witness excused.) 
MR. SOMERS: Could we have a short break? 
TRIAL EXAMINER: All right, five minutes. 
(A short recess was taken.) 
TRIAL EXAMINER: On the record. Are you ready with your 
next witness? 
MR. MARROW: Yes. Mr. McEnroe. 
Whereupon, 
WILLIAM J. MCENROE 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
(By Mr. Marrow) Would you give us your name? 
William J. McEnroe, M-c-E-n-r-o-e. 
Will you tell us your home address for the record? 
81 West Point Terrace, West Hartford, Connecticut. 
And By whom are you employed? 
Brescome Distributors. 
How long have you been with Brescome? 
About nine years, little over nine years. 
And what is your position with the company? 


Liquor salesman. 


ot el © te © © © ©) 


Will you tell us very briefly what your duties consist 
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A Callin on the retail outlets, buyers, package stores, 
clubs; anyone with a liquor license in a designated territory 
to sell and collect. 
Q And on what basis are you paid? 
A Commission basis. 
Q Directing your attention to the time prior to August l, 
1967, by whom were you supervised? 

MR. SOMERS: I am going to object to the use of the 
word "supervised." 

TRIAL EXAMINER: It's been used to a considerable degree. 
All right. | 

MR. MARROW: I will rephrase it. 

TRIAL EXAMINER: Can you rephrase it? 

MR. MARROW: Yes. 
Q (By Mr. Marrow) Are you acquainted with a Mr. Bernard 
Sandler? : 

Yes. 

Who is Mr. Sandler? 


Sales manager in charge of the salesmen. 


Yes. 


A 
Q 
A 
Q Employed by the Brescome Distributors? 
A 
Q 


Could you describe for us what Mr. Sandler's duties and 
responsibilities were as you observed them? : 
A He was responsible for the sales of all the salesmen, 


and any time we had trouble with an account, why we would go 
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to Bernie and ask if he could go see them and help us out 
and straighten them out and explain the company's position. 
He worked with us from time to time to try to build up the 
accounts so we could do more business. 
Q Now, are you acquainted with an organization known as 
the Brescome Employees Association? 
A Yes. 
Q Are you a member of that organization? 

Yes. 

Did you ever hold any office? 

Yes. 

To your knowledge, Mr. McEnroe -- strike that. At any 
time prior to July 1, 1967, dia you see any contract or 
collective bargaining agreement that the Employees Associatio 
had with Brescome Distributors? 

A No. 

Q Prior to that time, were you aware of any grievances 
being filed by the Association? 

A No. 

Q Now, at some time after the first of 1967, did you 
become aware that some of the employees were interested in th 
Distillery Workers Union? 

A Yes. 


Q And when and how did that first come to your attention? 


A I think when it first came -- I can't remember the date, 
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but we were down at a sales meeting down in New Haven. While 
we were down there together, the different fellows were talking, 
of course. This was a meeting not only of Brescome, it was 
a state-wide meeting of various distributors, and they were 
discussing it. 

Q At some time, can you fix a date approximately when that 
was? : 
A No, I am sorry, I couldn't. I would like to, but I reall 
couldn't say. | 
Q At some time after that occasion, did you attend any 
meetings with respect to the Distillery Workers Union? 
A Yes. 
Q And could you tell us to the best of your recollection 
when and where? 
A I would say it was about April, about the first part 
of April. Some of the boys got together and we asked Mr. Cantgn 
to come. He represented the Distillery Workers Union. 

MR. FEINGOLD: I can't hear you. 

THE WITNESS: I said around the first Bere of April. 

We asked Mr. Canton to come up and meet with us and 
explain about the Distillery Workers Union. 
Q (By Mr. Marrow) And did such a meeting take place? 


Yes... 


A 
Q Where was that meeting? 
A 


At the Hitching Post. 
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to Bernie and ask if he could go see them and help us out 
and straighten them out and explain the company's position. 
He worked with us from time to time to try to build up the 
accounts so we could do more business. 

Q Now, are you acquainted with an organization known as 
the Brescome Employees Association? 
A Yes. 
Are you'a member of that organization? 
Yes. 
Did you ever hold any office? 
Yes. 
Q To your knowledge, Mr. McEnroe -~ strike that. At any 


time prior to July 1, 1967, did you see any contract or 


collective bargaining agreement that the Employees Associatio: 


had with Brescome Distributors? 

A No. 

Q Prior to that time, were you aware of any grievances 
being filed by the Association? 

A No. 

Q Now, at some time after the first of 1967, did you 
become aware that some of the employees were interested in th 
Distillery Workers Union? 

A Yes. 

Q And when and how did that first come to your attention? 


I think when it first came -- I can't remember the date, 
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but we were down at a sales meeting down in New Haven. While 
we were down there together, the different fellows were talking, 
of course. This was a meeting not only of Brescome, it was 
a state-wide meeting of various distributors, and they were 
discussing it. | 
Q At some time, can you fix a date approximately when that 
was? : 

A No, I am sorry, I couldn't. I would like to, but I reall 
couldn't say. | 
Q At some time after that occasion, did you attend any 
meetings with respect to the Distillery Workers Union? 
A Yes. : 
Q And could you tell us to the best of ones recollection 
when and where? : 
A I would say it was about April, about the first part 
of April. Some of the boys got together and we asked Mr. Cantgn 
to come. He represented the Distillery Workers Union. 

MR. FEINGOLD: I can't hear you. 

THE WITNESS: I said around the first part of April. 

We asked Mr. Canton to come up and meet with us and 
explain about the Distillery Workers Union. : 
Q (By Mr. Marrow) And did such a meeting take place? 


Yes... 


A 
Q Where was that meeting? 
A 


At the Hitching Post. 
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Can you recall the date when that took place? 

The first part of April, first week in April. 
Q Do you recall who was there? 
A Yes, of our group there was Mr. Farrell, Mr. CAnton, 
Mr. Kowalczyk, Mr. Smith, Mr. Leahy, Mr. Goldman, myself. 
That is as near as my recollection goes to that. 
Q Where did that meeting take place? 
A At the Hitching Post, the Berline Turnpike. It's a 
restaurant down there. 
Q Can you tell us who Mr. Farrell is? 
A He is a liquor salesman who sells Schenley products and 
his house is unionized. 
Q He is not an employee of Brescome? 
A No. 


Mr. Canton, do you know who he is? 


And who is Mr. Canton associated with? 


Q 

A Yes, I met Mr. Canton for the first time. 
Q 

A 


With the Distillery Workers Union. He represents them 
in the State of Connecticut. 
Q Can you give us your best recollection as to what took 
place at that first meeting? 
A We sat around the table and talked and asked Mr. Canton 
what the functions were and what the benefits were and so forth 
belonging to his union, and he explained to us they were trying 


to benefit the state for the benefit of the salesmen. We were 
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very interested in it. 

Q Anything else take place that you can recall? 

A No--at that particular meeting? 

Q Yes. 

A He presented us with cards, and I think we all signed, al 

the men there signed cards. 

Q Do you recall if you signed a card? 

A Yes. 

MR. MARROW: I would like to have this marked As General 

Counsel's 23 for identification. 
(The document Shorey to 
was marked General Counsel's 23 
for identification.) 

Q (By Mr. Marrow) Now, Mr. McEnroe, I show you what has 

been marked General Counsel's Exhibit 23 for identification an 

ask if you recognize that? 

A Yes. That is my signature, my writing. Yes, I do. 

Q Do you recall if that is the card that you signed at the 

Hitching Post? | 

A Yes. 

Q Now, I direct your attention to the date on that card. 

Does that refresh your recollection as to when the meeting 

took place? : 

A The date on it. 


Q What is that date? 


A 4-28-67. I said the first part of April. It evidentally 
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was the last part of April. 
Q Did you'read the card before you signed it? 
A Yes. 
MR. MARROW: At this time I would like to offer in evidenge 
General Counsel's Exhibit 23 for identification. 
MR. SOMERS: I would like voir dire on the document. 
TRIAL EXAMINER: All right. 
VOIR DIRE 
Q (By Mr.: Somers) Mr. McEnroe, looking at the card -- oh, 
you wear glasses? 
A Yes. 
Q Can you read without your glasses? 
A Oh, big print I could; little print I couldn't. 
Q Now looking at the card with your glasses on, is that 
your signature? 
MR. FEINGOLD: I object to that characterization. We all 
wear glasses. MOst of us in the room are wearing glasses. 
TRIAL EXAMINER: Overruled. 
Q (By Mr. Somers) Now, do you recognize that as your 
signature? 
A Yes. 


And did you write where it says your home address? 


And the other printing on that card, is that your printing? 


Q 
A Yes. 
Q 
A 


No e 


A That is the way I did spell it out. 


MR. SOMERS: I would like to have the copy of the 


witness' printing marked REspondent's next in order. 
(The document abovesrererred to 
was marked Respondent's No. 29 
for identification.) 
MR. SOMERS: I would like to offer it in evidence. 
TRIAL EXAMINER: Any objection? 
MR. MARROW: May we see it? 
MR. FEINGOLD: I haven't seen it. 
(Document handed to counsel.) 
TRIAL EXAMINER: Do you gentlemen have a statement to 
make? There has been an offer of that document 
MR. MARROW: Sir? 
TRIAL EXAMINER: Any objection to the receipt of this 
document? : 
MR. MARROW: May I ask the witness some DEeininary, 
questions with respect to the same matter? It may be significant. 
TRIAL EXAMINER: Well, there may be something I don't 
understand. It doesn't seem that it-¢s that involved. If 
you think it is necessary, go ahead. : 
Q (By Mr. Marrow) Mr. McEnroe, you have been shown what 
has been marked General Counsel's Exhibit 23 for identification? 
A Yes. 
Q And it is now in evidence. 


MR. SOMERS: It is not in evidence. 
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MR. MARROW: I beg your pardon. It has been offered. 

Q (By Mr. Marrow) Did you at a subsequent date sign anothe 
union card? 

A Yes. 

Q Do you recall when that was? 

MR. SOMERS: I object. I don't think it is relevant to 
the offer into evidence of my document. 

TRIAL EXAMINER: Procedurally I am on voir dire on the 
voir dire. The question is whether or not you object to the 
piece of paper. 

MR. FEINGOLD: May we have just a minute? 

TRIAL EXAMINER: Yes. 

Mr. Marrow, I have a little difficulty understanding the 
problem here. The Respondent has offered the piece of paper 
which was prepared in the presence of all of you. You can't 
have cross examination on it. There isn't any question as 
to its authenticity. I am asking if you have any objection 
to its receipt. 

MR. MARROW: No objection. 

TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: No objection. 

TRIAL EXAMINER: Mr. Adinolfi? 

MR. ADINOLFI: No objection. 


MR. FEINGOLD: Now may we inquire? 


TRIAL EXAMINER: Before I pass on this, of course, there 
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is no purpose in my receiving it until 1 pass on the question 


of the card. 

Have you finished your voir dire, Mr. Somers? 

MR. SOMERS: Yes. I object to the introduction of the 
card in evidence. 

TRIAL EXAMINER: On what ground? 

MR. SOMERS: On the ground that he did moe £i1l out the 
entire card, that he did not fill out anything on the card 
except his signature and his home address. 

TRIAL EXAMINER: Any objection, Mr. Adinolfi? 

MR. ADINOLFI: No objection. | 

TRIAL EXAMINER: I am overruling all objections to 
General Counsel's 23 and to Respondent's 29. I don't know 
whether there was in the latter case. Those two exhibits are 


received. 


(The documents Aree to, 
marked Respondent's 29 and 
General Counsel's ae were receiv 
in evidence.) 


TRIAL EXAMINER: Proceed, Mr. Marrow. 
DIRECT EXAMINATION (Continued) 
Q (By Mr. Marrow) Mr. McEnroe, I show you the exhibit 
marked Respondent's Exhibit 29, which you printed here a few 
moments ago, and General Counsel's 23, the card you say you 
signed on the 28th of April, and ask you to compare the two 


documents with respect to the printed portion. 
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MR. SOMERS: Objection. Is this a matter for direct? 

TRIAL EXAMINER: I think it is within direct examination 
as it has progressed. 

MR. SOMERS: Is counsel attempting to rehabilitate or 
impeach his own witness? 

MR. FEINGOLD: That is not a proper statement. 

TRIAL EXAMINER: Gentlemen. 

MR. FEINGOLD: I object to that statement. 

TRIAL EXAMINER: I think we best go on. I previously 


expressed my opinion of the impeaching of your own witness 


rule and other matters of this sort. I am trying to get the 


facts. Let's go. 
Q (By Mr. Marrow) Have you checked both documents, 
Mr. McEnroe? 
A Yes. 
Q Having looked at them, is it now your recollection that 
you may not have printed the printed part of the card? 
MR. SOMERS: Objection. We have been through this also. 
TRIAL EXAMINER: I am géing to sustain as to the form of 
the questin. 
MR. SOMERS: I will withdraw the objection. 
(By Mr. Marrow) Do you understand the question? 
I am getting a little confused. 
TRIAL EXAMINER: Do you want it rephrased? 


(By Mr. Marrow) Mr. McEnroe, is it possible that may no 
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Possible, yes. 

But it is your signature? 

Definitely my signature. 

And was it at the Hitching Post restaurant that you 
signed that card marked General Counsel's Exhibit 23? 
A Yes. 
Q Now, following that meeting, Mr. McEnroe, did you have 
occasion to attend any further meetings of the Distillery 
Workers Union or held by the Distillery Workers Union? 
A Yes. 
Q Do you recall when the next such meeting took place? 
A Possibly. I can't recall the exact date, but we did 
hold a meeting. In fact we held two or three meetings in 
East Hartford. 
Q Where abouts in East Hartford? 
A Well, what I call the Fire House. Use to be. It's an 
old time fire house. It is a little club now. 3 
Q Do you recall who was present at the next meeting you 
attended? 


A As near as I can recall of the names, Mr. Kowalczyk, 


Mr. Leahy, Mr. Smith, Mr. Goldman, Mr. Shea, Mr. Gasiorek, 


Mr. Deutsch. 
Q What is your best recollection of what took place? 


Mr. Canton was there, of course. 
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Q What is your best recollection, Mr. McEnroe, of what 
transpired at the second meeting you attended? 
A We had a larger turnout, and Mr. Canton came up from 
New York and explained to some of the other gentlemen, who 
weren't there at the previous meeting, what the Distillery 
Workers are trying to do. We all talked it over and so forth 
and what they have done for other houses in the area. It was 
a general discussion, that is all, in regard to what the union 
can do for you. 

MR. SOMERS: I am going to object to that characterization. 

TRIAL EXAMINER: Overruled. 
Q (By Mr. Marrow) Do you know whether union cards were 
passed out to anyone at that meeting? 
A At that particular meeting, I don't think so. We did hav 
a meeting after that where we did sign. 


Q When was that, if you recall? 


A Well these meetings were probably a couple of weeks 


apart. In other words, the first meeting was the end of 
April, the second meeting probably the middle of May. 
And there was a third meeting? 
Yes. 
And where was that? 
The same Fire House, East Hartford. 
And approximately when, if you can recall? 


Probably the end of May, the first part of June. 
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And who was present at that meeting? 

Mr. Kowalczyk, Mr. Smith, Mr. Leahy, Mr. Deutsch, 
Mr. Shea, Mr. Cohen, myself, Mr. Canton ae there, of course. 
Q Do you recall the number of people — 

MR. FEINGOLD: He hasn't finished. | 

THE WITNESS: I'm trying to think for a minute. I am 
trying to see if I left out anybody. There might have been 


somebody else, but I just can't remember. 


Q (By Mr. Marrow) Do you recall the number of people who wére 


there outside of Mr. Canton? 
A Yes, we had nine or ten men. 
Q And what is your best recollection as to what took place 
at that meeting? 3 
A We all talked over about whether it benefited us to 
ask the Distillery Workers to come up here and cards were 
passed out and so forth and we signed them Sean We were 
very much interested in having them come up and represent us. 
MR. MARROW: I would like to have thigmarkea as General 
Counsel's Exhibit 24 for identification. 
(The document above-referred to 
was marked General Counsel's 24 
for identification.) 
Q (By Mr. Marrow) Mr. McEnroe, I show you what has been 
marked General Counsel's 24 for identification and ask if you 
recognize that? : 


A Yes. 
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Is that the card that you signed at the Fire House in 

Hartford? 

Yes. 

What is the date? What date was that? 

6-3-67, which makes it June, right. 

Is that your signature? 

Yes, sir. 

Is that your printing? 

Yes, sir. 

Did you read the card before you signed it? 

Yes. 

MR. MARROW: I would like to offer General Counsel's 
Exhibit 24. 

MR. SOMERS: No objection. 

TRIAL EXAMINER: Mr. Adinolfi? 

MR. ADINOLFI: No -- just one question. Was it represent 
to you that a majority of the salesmen had signed up and that 


was the inducement for you to sign this card? 


MR. FEINGOLD: I think that is an improper question at 


this time. It is cross examination. 
TRIAL EXAMINER: I will sustain that. ‘That is cross. 
MR. ADINOLFI: Very well. 
TRIAL EXAMINER: Do you have any objection to the 
authenticity of the card? 


MR. ADINOLFI: No. 
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TRIAL EXAMINER: General Counsel's Exhibit No. 24 is 


received. 


(The document above-referred to, 
marked General Counsel's No. 24, 
was received in evidence.) 
MR. MARROW: Again as to the last two exhibits, I would 
request leave to withdraw the originals and submit photostatic 


copies at the conclusion of the hearing. 


MR. SOMERS: I would like copies of both sides of these 


last two cards shown. 

TRIAL EXAMINER: I haven't brought this up before. You 
do have that problem, Mr. Marrow. Any of these exhibits —— 
and all of you gentlemen have this problem. Any of these 
Pee eA copies are submitted, if there is any material 
on the backside, it must be reproduced. If I get a piece of 
paper with a blank backside, I am going to take it that the 
back of the original was blank. 

MR. MARROW: Yes, I understand. If there are any cards 
previously admitted, I certainly will review them to make sure 
that both sides are reproduced. 

TRIAL EXAMINER: And all other papers that you put in, 

I wish you would review those also. Go ahead. 

Q (By Mr. Marrow) At this meeting, Mr. McEnroe, were 

any other documents signed that you know? 

A At one meeting, that meeting or another one, we did sign 


a statement. 


Do you recall what that statement was? 
A That we wished the Distillery Workers to represent us. 
I don't recall it word for word. We did sign that we wanted 
the Distillery Workers to represent us, and all the men at 
that particular meeting signed. If my memory is correct, 
I signed it first. 
Q Mr. McEnroe, I show you what has previously been 
received in evidence as Charging Party's 3, both an original 
and a photostatic copy, and ask if you recognize that? 
A Yes. 
Q Is your signature on this? 
A Yes, the top signature. 
Q Now, do you recall physically how tht document was handl 
at that meeting? 
A I believe it was brought up it would just show good faith 
and it was a strictly voluntary bass. There was no pressure. 
Q What was the physical arrangement of the room? How was 
it set up? 
A Room setup, a big round table and we all sat around it. 
Q What happened with respect to the document that you 
observed; that is, Charging Party's Exhibit 3? 
A Well, it was just passed from one to the other. 


And you signed it first? 


Q 
A Yes. 
Q 


Did you see anyone else sign it? 
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Yes. 

Do you recall who sat next to you? 

Al Paul. 

Did you see Al Paul sign it? 

Yes. 
Q Now, following that meeting in which the Sakon cards, 
the last union card that you signed, did you rare any occasion 
to discuss the Distillery Workers or the SME weice with 
Management? 
A Prior to this meeting? 
Q After the meeting? 
A Well, I believe after we had this meeting that a letter 
was sent to Brescome --- 

MR. SOMERS: I object. I don't think this is responsive. 

THE WITNESS: From then on, yes, but Just when I wouldn't 
state. : 

TRIAL EXAMINER: Just a moment. 


MR. SOMERS: I move the testimony stricken. 


TRIAL EXAMINER: I won't strike it, at least not at this 


point. Go ahead. 

Q (By Mr. Marrow) Did you receive any communication from 
the Distillery Workers after that meeting? Any letter? 

A After the East Hartford meeting? | 

Q Yes. 


A Yes, I think we had some literature sent to the house 
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pertaining to the union and so forth. 

Q Mr. McEnroe, I show you what has been received in 

evidence as General Counsel's Exhibit 8 and ask if you recognize 
that? 

A Yes, I do. 

Q Is that a letter that you received from Mr. Canton? 


Yes. 


Q What is the date on the letter? 
A 


June 12. 
Q Now, at or about that time, did you have occasion to 
discuss or have some conversatinn with anyone in management with 
respect to the Distillery Workers Union or the outside union? 
A Yes. Management told us about they got a letter and, 
of course, we had a letter. 

When and where did this take place, if you recall? 

I would say right in our own office, Brescome. 

You had some conversation with someone in management? 

Yes, I think we all did, yes. 

TRIAL EXAMINER: Let's just limit this to yourself, sir. 

THE WITNESS: Yes. I would answer that yes. 

(By Mr. Marrow) And who did you have a conversation with 

Mr. Mervyn Lentz, Stanley Goldstein. 

Do you recall if anyone dase was present? 

Well, one meeting, this was a private meeting between 


Mr. Mervyn Lentz and myself and Mr. Stanley Goldstein. 
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Q What is your best recollection as to the conversation 
at that meeting? 
A Well, it was explained to me how we were going to have a 
National Labor Board election held in our office, and 
management asked me how -- said how they would rike to go along 
with our own Brescome organization union. 
Q Do you recall specifically what was said at that time and 
by whom? 
A They didn't want an outside union coming in. It would 
hurt their business. I¢f we had labor trouble, it would hurt 
our suppliers. I mean our suppliers wouldn't like to see 
labor trouble. They thought they could be more flexible going 
on the way they did in the past, that I earned a good sum of 
money, and if we had a union, I could lose part of my territory 
that they would like more employees so they would 2 cos more uniop 
membership money. 
Q Were you shown any figures on that occasion? 


Just my earnings for the previous year. 


A 
Q And those earnings were discussed? 
A 


Yes, which I realized they were, they were a substantial 
sum of money. 
Q Do you recall any other discussion that took place at that 
time? 
A Not at that private meeting, no. 


Q Now, following that did you have occasion to attend any 
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meetings of the) Association; that is, the Employees Association? 
A Yes, we were asked to go up to Mr. Adinolfi's office. 

Q Do you recall when that was? 

A We chased back and forth quite a few times. We had one 
meeting up there with Mr. Kelly. 

Q Who was at that meeting, do you remember? 

A The entire sales force, including Mr. Sandler and 

Mr. Amoroso, the wine manager. 

Q And Mr. Kelly was there? 

A Mr. Kelly. Mr. Adinolfi was out of town, I believe. 

Q What happened at that meeting on that occasion? 

A We had a staw vote. Mr. Kelly suggested it. We had a 
straw vote, and I believe the outcome -- we marked a piece of 
paper, and the outcome was 16 to 3 in favor of continuing 
with the Brescome Distributors Corporation Union. We sat 
around a big table and all marked a piece of paper. Some type 
of paper or ballots were passed out.. 

Q Some type of ballots were passed out? 

A Yes. It was just a blank sheet of paper, just like this 
pad you cut up. 

Q Following that, do you recall any occasions when you 
met with Mr. Adinolfi? 


A Yes. I was sent up there one day. Mr. Adinolfi asked me 


to sign a paper stating that -- he asked me if I would sign 


a piece of paper he had presented to me, stating that I was in 
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favor of the Brescome Union and why he wanted to continue 
on representing the employees, which I did Aon. 
Q Did he tell you why he wanted to continue to represent 
the employees? : 
A He didn't want to lose -- he represented the company or 
the union for a good many years, and he didn't want to lose it 
didn't want to lose that business. Thought it was better for 
us, and even though it was a small amount, there was other 
business he derived from that. 
Q Do you recall anything else that was said 2 that 
occasion? : 
A The only thing Mr. Adinolfi said, he certainly could do mare 
for us than any New York union could, being a local man. 
Q Anything else that you recail? 
A Not at that particular meeting. That was between 
Mr. Adinolfi and myself. 
Q Do you recall any conversation about dues? At that time? 
A Not at that particuar meeting. We had another meeting up 
there in his office where dues were discussed. 


Q When was that, do you recall? 


A Well, all of this happened between -- I would say July. 


I couldn't give you exact dates. 
Q Prior to the NLRB election? 
A Yes, prior to the NLRB election, yes. 


kAnd was this meeting that you referred to in which dues 
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were discussed a meeting of the Association? 

Yes. 

What was said about dues, if you remember? 

Well, we all paid our dues. I know that. 

Was anything said about the dues that the Distillery Workers 
Union --- 

MR. SOMERS: Objection. Leading. 

MR. ADINOLFI: Objection. Leading and suggestive. 

TRIAL EXAMINER: I will sustain the objection, although 
at this point I don't see what purpose I am serving. Go ahead 
Q (By Mr. Marrow) Do you recall if anything else was said 
at that meeting? 


A At one of the meetings I recall that it was told me 


that it was a $50 fee to join the Distillery Workers Union. 


Who told you that? 
Mr. Adinolfi. 
Prior to the election, did you have any conversation 
regarding the union with Mr. Sam Lentz? 
A Yes. 
Q When did that take place? 
A Shortly before the election. One night I came into the 
office to bring in orders and so forth. 
Q Do you recall who was present? 
A At this particular meeting, no. I mean it was a strictly 


private meeting between Mr. Sam Lentz and myself. 
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Q And what was said as best you recall? 

A Mr. Lentz told me he didn't want to nee He was 
turning the business over to his son, and he did not want him 
to be choked or affiliated with any Distillery Workers Union, 
and he asked me,. being a little older than some of the other 
boys there, if I would talk to some of the younger men, see 
if we couldn't keep what we had and keep the Distillery 
Workers Union out. 

Q Do you recall anything else that was said at that time? 
A Yes, and he was very determined to keep them out, and he 
showed me how he spent -- he showed me a statement, a billhead 
or whatever you want to call it, from Mr. Baily's office, 

a law firm, and told me it cost him $10,000 to have certain 
legislation put thorugh which would benefit the liquor 
industry, and right at the time he was embarrassed. It was 

a lot of money to spend, and he eee other things. : “Ifthe 
had that money to work with, there wouldn't be the trouble 

we are in now. 

Q Do you recall any other conversation that took place at 
that time? 

A He said he would use the money to keep the union out, 


and he asked me to call some of the boys and explain to them a 


best I could that if the union came in, I would lose money. 


Q I beg your pardon? 


A That if the union came in, I would lose money because 
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we couldn't operate the way we do. 

MR. SOMERS: That is your statement? 

TRIAL EXAMINER: Is this what Mr. Lentz told you or what 
you are saying? 

THE WITNESS: That is what Mr. Lentz said. 
Q (By Mr. Marrow) Now following the election, Mr. McEnroe, 
did you have occasion to attend any meetings at Mr. Adinolfi's 
office? 
A Yes. 
Q When was that, do you recall? 
A The dates I can't recall. Some of these other questions, 
I was up to Mr. Adinolfi's office when we took the straw vote. 
Peggy asked me to drop up there and see him. There was one 
meeting weheld in our own office, and Mr. Adinolfi came down 
to speak to us. 
Q When was that? 
A Before the National Labor Relations Board election was 
held. 
Q And what happened at that time, do you recall? 
A I remember he spoke on how he wanted to continue on with 
the Brescome organization, with their own union. 
Q Where did this take place? 


Brescome Distributors salesroom. 


A 
Q Do you recall what employees were there? 
A 


All the men, all the sales personnel were present there. 
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Q And this was how long prior to the election? If you can 
xemember. : 
A I couldn't give you any exact date, to bemoneste 
Q Within a week? : 
A I wouldn't say. 
Q Now after the election, did you attend any meetings 
at Mr. Adinolfi's office, after the NLRB election? 
A Yes. 
Q Do you recall when that was, the first meee you 
attended? 
A Probably a week after the election. 
Q Do you recall what happened at that meeting? 
A Had to go down there on a Monday morning I know, because 
I went off on an early trip. When I came back, I was told 
to go down to Mr. Adinolfi's office. 
Q Who was there, do you recall? 
A The majority of the salesmen with the exception of a 
couple of the men who lived quite far away. 
Q And what happened there? 
A They wanted to bring the contract up to date and explained 
to us what it was, elect officers and so forth. 
Q Who presided over that meeting, do you recall? 


Mr. Adinolfi. 


Yes. 


z= f 
Q Was there some discussion about a contract? 
A 

Q 


What was said in that regard? 
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A They were going to bring one up to date. They were going 
to bring -- while I was away, why management with some of the 
salesmen, I believe, discussed some benefits that we would 
get in this new contract. 
Q Did you receive any new benefits at or about that time? 
A Yes. 
Q What were they? 
A One of them was prior to going on vacation, we got $100 
for our vacation money. 
Q Anything else? 
A They paid part of our hospitalization for the balance of 
1967, and in 1968 they would pay it all; in other words, half 
of our CMS and half of our Blue Cross. 
Q Were you told this by anyone prior to these charges being] made 
A I was away for a week, so when I came back, I was told 
all this. There was a negotiating committee. 


Q When, do you recall, were you away? 


A I was away -~ I left immediately after the NLRB election. 


Q And do you recall when you returned? How long were you 
away? 

A I was away four or five days. I know I came back on a 
Sunday night, and normally I report into the office every 
morning, and I was told to be at Mr. Adinolfi's office. 

Q Who told you to be at Mr. Adinolfi's office? 


A Peggy, our telephone operator. 
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TRIAL EXAMINER: Peggy who? 

THE WITNESS: Peggy Linnehan. 

TRIAL EXAMINER: Who is she? 

THE WITNESS: She is the receptionist down at Brescome, 
and we call in and report. If there are any messages 
Mr. Lentz wants to give us or anyone from management, she wil 
tell us to get in touch with him, do this or ao that. That's 


part of her duties. 


Q It was at about that time that you learned of these 


changes? 

A Yes. These meetings and so forth took place while I 
was away. | 

Q Prior to that, Mr. McEnroe, did you receive any vacation 
pay? 

A No. 

Q Who paid your Blue Cross or hospitalization? 

A I did. The only benefit, the company id pay a mapr 
medical for us. They started quite some years! ager and they 
did pay/$5,000 life policy. 

Q These other changes were new? 

A Yes. 

Q Mr. McEnroe, you testified with respect to a meeting 
that was held at Mr. Adinolfi's office where what you described 
as a “straw vote” was taken, do you recall that? 


A Yes. 
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Q Prior to that meeting, did you have any -- were you at 
Mr. Adinolfi's' office for any other meetings of the Association? 
A I think I was at one. We used to go down to Mr. Adinolfil's 
office usually every year for an annual meeting. 
Q When I say prior, in that same period of time? 
A Yes, I think we had one, yes. 
Q About how long before the meeting where the vote was take 
or the polling was taken? 
A Probably a week, four or five days, something like that. 
Q Do you recall who was at that meeting? 
A Well, our salesmen, most of the salesmen. 
Q Who presided, if you recall, at that meeting? 


Mr. Adinolfi. 


Q Was Mr. Kelly there? 
A 


He could have been. 
Q Do you recall whether anything was said about a contract 
at that meeting? 
A They could have said something about a contract. I neve 
saw one, so it's hard for me to say. 
Q Was there any vote taken at that meeting? 
A No. 

MR. PEINGOLD: Mr. Adinolfi, I would like to speak to 
Mr. Marrow, and you are interrupting --- 

TRIAL EXAMINER: Off the record. 


(Discussion off the record.) 
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TRIAL EXAMINER: On the record. 
We will take a short recess. 
(A recess was taken.) 

TRIAL EXAMINER: On the record. Mr. Marrow. 

MR. MARROW: Thank you. 
Q (By Mr. Marrow) Mr. McEnroe, do you reo the NLRB 
election? | 
A Yes. 
Q Did you prior to the election attend any Deering held 


by the Distillery Workers? 


MR. SOMERS: This has been asked and answered, prior to 


the election did he attend any meetings. 

MR. MARROW: Meeting, singular. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Prior to the --- 

(By Mr. Marrow) Just before the NLRB election? 
A No. 
Q Do you recall the last meeting of the Distillery Workers 
Union that you attended prior to the NLRB election? 
A Yes, it was over at the Fire House in East Hartford. 
Q Can you fix a date when approximately th-t took place? 
A It was quite sometime before the election. It was on a 
Saturday morning. 
Q When you say quite some time, what did you mean in terms 


of actual days or weeks? 
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I would say weeks. 

Do you recall who was present at that meeting? 
A Mr. Smith, Mr. Leahy, Mr. Kowalczyk, Mr. Deutsch, 
Mr. Paul, Mr. Legare, Mr. Shea, Mr. Cohen, myself. That is 
as near as I can recall. There might have been somebody 
else there I haven't mentioned. 
Q Mr. Canton there? 
A Canton was there, yes. 
Q do you recall what took place at that meeting? 

ADINOLFI: Objection. Repetitious. We have been 

through this meeting twice with this witness. 

MR. MARROW: Not to my recollection. 

TRIAL EXAMINER: I have no way of knowing. You may 
state what happened at that meeting. 

THE WITNESS: We figured out -- we all talked, and I 
know there was--- I believe Mr. Goldman couldn't come. He 
called. There was a telephone call I know, and we thought 
we had a majority and the demand letter was going out and so 
forth. That was our last meeting before the election, but 


it was quite some time before the election. I know that. 


Q (By Mr. Marrow) You don't recall any meeting after the 


demand letter had been sent out and prior to the election? 
A To be honest with you, whether the demand letter was 
out or not out, but I know it was quite some time. The space 


the interval was three, four weeks prior to the election. 
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Q Do you recall the meeting, the last meeting at which 
union cards were signed? | 
A Yes. 
Q Was there another meeting after that? 
A I believe there was. The meeting I am talking about was 


held on a Saturday morning. 


MR. MARROW: May I have this marked as General Counsel's 


Exhibit 25 for identification. 
(The document above-referred to 
was marked General Counsel's 
No. 25 for identification.) 
MR. ADINOLFI: May we go off the record? ‘there is anothe 
witness here. | 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. Proceed, Mr. Marrow. 
(By Mr. Marrow) Mr. McEnroe, I show you what has been - 
MR. SOMERS: I am going to object to showing the witness 
the document at all because there is no foundation for asking 
him any question with regard to this document, and there is 
no identification of the document. 
MR. MARROW: I haven't had a chance to show it to him 
and ask him what it is or whether it refreshes his recollectign. 
TRIAL EXAMINER: Is there any reason why the witness 
can't identify this document if he is able to? 


MR. SOMERS: Let's find out if he has any recollection, f 
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he recalls if there was any such document allegedly signed. 
Let's have a description of the document. 

TRIAL EXAMINER: Are you saying that it might be prejudicial 
to show the witness this document? 

MR. SOMERS: That is correct. 

TRIAL EXAMINER: Let me see the document. 

(The document was handed to the Trial Examiner.) 

TRIAL EXAMINER: What is your purpose in showing this 
to the witness? 

MR. MARROW: Other than to get the document into evidence 
a description as to what took place at this meeting. 


TRIAL EXAMINER: To put it simply, are you saying that 


if you show the witness this document, you hope to refresh 


his recollection as to a meeting? 

MR. MARROW: Yes, as well as what took place at that 
meeting. 

MR. ADINOLFI: Is there any evidence that his recollection 
has been exhuasted? As to this meeting? 

MR. MARROW: Let's see if I can shortcut this. 
Q (By Mr. Marrow) Mr. McEnroe, going back for a moment, 
do you recall that there was a union meeting held -- when I 
say union -- the Distillery Workers Union held on June 3, 
1967 at the Fire HOuse in East Hartford? 
A Yes. 


Q You have already identified a union card as:one you 
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signed at that meeting? 

A Yes. 

Q And do you recall that on the 2lst of July there was 

an election conducted by the National Labor Relations Board? 
A Yes. 

Q And now having those two dates in mind, at sometime 
between those two dates, did the Distillery Workers with 

Mr. Canton have another meeting at the Fire Boas in East 
Hartford, that you recall? 

A Yes. 

Q And what is your best recollection as to when that 
meeting took place? 

A The date I can't tell, but it was on a Saturday morning. 
I know that. 7 

Q What do you recall as having taken place at that meeting? 
A Stating that the demand letter went out and so forth 
and the National Labor Relations Board, asking them to 
conduct an election. 

Q Do you recall any discussion as among the men or by 

the men as to what had taken place, if a, at the 
Brescome Company since the demand letter had gone out? 

A Yes, we were told about different maeeincs we had up 


at Mr. Adinolfi's. 


Q Do you recall whether or not any statement was prepared 


either at that meeting or whenever that meeting was? 
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No, I can't. 

I show you General Counsel's Exhibit <-- 

MR. SOMERS: I am going to object. The witness testified 
that the meeting was on Saturday morning, and the document 
clearly indicates that it was not that meeting. 

TRIAL EXAMINER: Not based on the present state of the 
record. You can show him that. 

MR. SOMERS: I will also object on the ground that it 
is self-serving. 

TRIAL EXAMINER: I will get to that point when the 
document is offered, if it ever is. 


Q (By Mr. Marrow) I show you what has been marked General 


Counsel's Exhibit 25 for identification and ask if you 


recognize that? 
A Yes, I remember this now. 
Q Is that your signature on the bottom? 
A Yes. 
Q Now, having seen the document, is your memory now 
refreshed as to when this document was prepared and where 
you signed it, under what circumstances? 
A I believe we signed it at the Fire House. 
Do you know who prepared the document 2 
No. 
Did you read it before you signed it? 


Yes e 
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CROSS EXAMINATION 
Q (By Mr. Somers) Mr. McEnroe, do you recall the ballot 
taken at Mr. Adinolfi's office; you do, don't you? The vote 
taken? : 
A Yes. 
Q And don't you recall that the ballot wasn’t on a plain 
piece of paper but on a long piece of paper with some typing 
on it? : 
A Now, which ballot are you talking about? 
Q I am talking about the time --- 
A When Mr. Kelly was there? 
Q When Mr. Kelly was there. 
A My recollection is we were all handed a piece of paper 
to put yes or no on. 7 
Q And on that piece of paper don't you recall there was 
some writing on the piece of paper, and it eee piece 
of paper, there was some printing on the paper? 
A The only thing I recall was “yes" would howe been for the 
company union and "no" would not have been. | 
Q And your recollection is "yes" was written on the paper 
and "no" was written on the paper? 
A No, we check it off; no, we wrote it off. 


You wrote "yes" or "no" on a blank piece of paper? 


Q 
A That's to my recollection. 
Q 


I show you Charging Party's 6. Now, do you recall having 
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THE WITNESS: Yes, I have read it. 

Q (By Mr. Somers) Is this a true statement that you read, 
the third paragraph? 

Yes. 

It is? 

Yes. Definitely a true statement. 

MR. SOMERS: I owuld like to offer Respondent's 30 for 
identification into evidence for the Purpose of impeaching 
the witness. 

MR. ADINOLFI: No objection. 

MR. MARROW: No objection. 

MR. FEINGOLD: No objection. 

TRIAL EXAMIRER: Respondent's 30 is received, and of 
course for the purpose for which you offer it. 

(The document above-referred to, 
marked Respondent's 30, was 
received in evidence.) 


MR. MARROW: Could we go off therecord? Since that is 


my statement, I assume he will substitute a copy. 


MR. SOMERS: That is agreeable. 

TRIAL EXAMINER: All right. 
Q (By Mr. Somers) Now, Mr. McEnroe, do you recall the 
meeting in Mr. Adinolfi's office when he asked you to sign 
an authorization card for the employees' Association? 
A Was that a private meeting between Mr. Adinolfi and 


myself? 


Was anyone else present? 
I am asking you. 
Is this the time when you signed something for 
Mr. ADinolfi? 
A Yes, that was a private meeting between Mr. Adinolfi 
and myself. 
Q Just the two of you? 
A Yes. 
Q Do you recall what you signed at that time? 
A Yes, that I was in favor of the company union. 
Do you recall the date that you signed that? 
The date? , 
Yes. 
No, I don't. 
Do you recall whether it was close to the election or 
before the election? A week before? Four weeks ago? 
It was before the election. The exact date I couldn't 
say. I don't remember. I couldn't tell you. 
Q I show you Respondent's 31 for identification. Is this 
the card you signed in Mr. Adinolfi's office that day? 
(The document above-referred to 
was marked Respondent's 31 
for identification.) 
Yes. 
That is your signature? 


Yes. 


And is that date written in your writing? 
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A I believe it is. 
Q And Mr. Adinolfi signed it at that same time, witnessing 
your signature? 
A Yes. 
MR. SOMERS: I would like to offer Respondent's 31 in 
evidence. 
MR. ADINOLFI: No objection. 
MR. MARROW: No objection. 
MR. FEINGOLD: No objection. 
TRIAL EXAMINER: Respondent's 31 is received. 
(The document above-referred to, 
marked Respondent's No. 31, 
was received in evidence.) 
Q (By Mr. Somers) Were you aware prior to going to 
Mr. Adinolfi's office what he was asking you to come there 
for? 
A No. 
Q Did you at all hesitate in signing that statement? 


A No. 


Q You signed it pursuant to Mr. Canton's directions, 


isn't that true? 

A I went along on the same advice. 

Q Were you a member of the Association up to the time 
of the election? 

A You mean the Brescome Association? 


Q Yes. 
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Yes, sir. 

You paid dues, is that correct? 
A Yes, sir. 

have 

Q In fact you/always paid dues to the Association since 
you have been employed, isn't that correct? 
A Yes. 
Q You couldn't become a member of the Distillery Workers 
until after the election, isn't that correct? 

MR. FEINGOLD: I object. 

TRIAL EXAMINER: Sustained. 

THE WITNESS: Should I answer that, sir? 

TRIAL EXAMINER: No. In our technical language when 
I say “sustained,” that means you don't have to answer. 

THE WITNESS: Thank you. I thought I didn't, but I 
wasn't sure. | 
Q (By Mr. Somers) Did you know that you couldn't become a 
member of the Distillery Workers Union until ‘after the 
election? | 

MR. FEINGOLD: I object. 

MR. ADINOLFI: I join in the objection. | 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Somers) You recall the letter that was sent 
to you by Mr. Canton and shown to you by Mr. Marrow? 


A What letter? 


MR. FEINGOLD: May we have the date, please? 
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i< think I understand the question. I think we received 

a letter stating that just simply stated that they were request— 
ing Brescome to hold an election before the National Labor 
Relations Board; in other words, advising us that they asked 
the National Labor Relations Board to request this election. 

Q (By Mr. Somers) So the demand letter that you are 

talking about is a demand for an election, is that true? 

MR. FEINGOLD: I object to that. 

THE WITNESS: No, it's not. 

TRIAL EXAMINER: Objection overruled. 

THE WITNESS: No. The letter simply stated, to my 
knowledge, to the best of my knowledge, that they wrote to 
Boston and asked the National Labor Relations Board to 
request an election at Brescome. That is the best of my 
knowledge. 


Q (By Mr. Somers) And to the best of your knowledge, the 


Distillery Workers Union could not represent you until they 


won an election, isn't that true? 
MF. FEINGOLD: I object to that. 
TRIAL EXAMINER: Sustained. 
Q (By Mr. Somers) Mr. Canton did tell you that an electio 
would be held, didn't he? 
A After all--- All Mr. Canton said was they requested the 
National Labor Relations Board for an election to be held. 


Q He told you this at a time when he thought that a 
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MR. ADINOLFI: I concur on that observation. I think 
it is well taken. 

TRIAL EXAMIRER: I am well aware of what you gentlemen 
are doing on both sides, and to the extent I think necessary 
I will protect the witness. : 

Now, Mr. Somers, repeat your question. 

MR. ADINOLFI: Would you mind having that question read? 
I think it was ruled upon as set forth. 


TRIAL EXAMINER: I was trying to avoid the court reportex 


having to go through her notes. If you can find the last 


question, Mr. Reporter, please read it. 
(The pending question was read by the eporter-) 
TRIAL EXAMINER: Rephrase that question, Mr. Somers. 
Q (By Mr. Somers) Do you remember a meecing with 
Mr. Canton where he said that a majority of the salesmen 
had signed cards? 
A Yes. 
Q And do you remember Mr. Canton saying at that meeting, 
"Now that a majority have signed cards, we will petition the 
NLRB for an election"? 
A Yes. 
Q Do you recall -- would you recall for Sin the name of the 
girl who is the switchboard operator? Peggy what? 
| A Linnehan, I believe, is her last name. 
Q Do you travel much on the road, Mr. McEnroe? 


A All the time. 
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TRIAL EXAMINER: Mr. Marrow. 
REDIRECT EXAMINATION 
(By Mr. Marrow) Mr. McEnroe, do you recall when you and 
first met, where that was? 

I would say it was in Bridgeport. 

I beg your pardon? 

I think we first met in Bridgeport. 

You don't recall any meeting prior to that? 

Yes, Newington. 
Q And where was that in Newington? If you recall. 
A It was a motel. I can't remember the name. My memory 
is vague. Must be getting old. 
Q Do you recall what happened in the motel at Newington? 


Not specifically, no. 


A 
Q Did you and I have any conversation? 
A 


Yes. 
Q Do you recall whether this was prior to the time I met 
you in Bridgeport? 
A Yes, that was our first meeting at the motel on the 
Berlin Turnpike in the town of Newington. 
Q Do you recall whether or not you made a statement at 
that time? 
A Yes, I di. 
Q Now, directing your attention to Respondent's Exhibit 30,/ is 
that the statement that you made to me at the motel, gave to 


me at the motel in Newington? 
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A Yes, it is. 

Q And with respect to that statement, the aS 
you related were the facts as you knew them to the best of 
your memory at that time? 

A The best of my memory, yes. I made one eetemene === 
Q What? : 

A I said I didn't sign a card at the Hitching Post at 
the first meeting, which I did. : 

Q So your present testimony and recollection is that you 
did sign a card at the Hitching Post? 


A Yes, I did definitely. 


Q Now, you recall a few moments ago you were asked by 


Mr. Somers with respect to the meeting with Mr. Canton when 
mention was made of having a majority of the employees? 

A Yes. : 

Q Now, do you recall what, if anything, Mr. Canton said 
at thattime with respect to what he was going to do? 

A Thought that he had a majority of the men, salesmen, 
and he was going to ask the National Labor Relations Board 
to call an election so the men could vote, all the men could 
vote for or against, an election be Roctnctod by the National 
Labor Relations Board. 

Q Did he tell you anything else? 


A He just told us there was a majority, and the men could 


go along with what they voluntarily wished to do, to the best 
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of my knowledge. 
Q You don't recall anything else he said on that occasion? 
As to what he might do. 
A No, he just explained to us how they conducted an 
election, be a secret vote, secret ballot. 
Q And that is all that you can recall that he said? 
A Yes. 
Q Did he say that he might do anything before petitioning 
the National Labor Relations Board? 

MR. ADINOLFI: Objection. Leading. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: That he might do something before the 
election? 


Q (By Mr. Marrow) That he might do something before 


petitioning the National Labor Relations Board for an election 


A No. 

You are certain of that? 
A I don’t understand the question, Mr. Marrow, put that 
way. 

MR. ADINOLFI: Objection. 
Q (By Mr. Marrow) You testified, Mr. McEnroe, that 
Mr. Canton told you in effect that he had a majority and he 
was going to petition the National Labor Relations Board for 
an election? 


A Yes. 
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AFTERNOON SESSION 


(2:15 o'clock p.m.) 

TRIAL EXAMINER BARBAN: On the record. 

Mr. Marrow, call your next witness. 

MR. MARROW: Mr. Deutsch. 
Whereupon, 

REUBEN DEUTSCH 
was called as a witness by and on behalf of the General 
Counsel and, having bean first duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION 

Q (By Mr. Marrow) Would you state one AES and home 


address for the record? 


A My name is Reuben Deutsch, and I live at 20 Sherman 


Street in New London. 


Q Would you spell your last name? 


KJ 


D-e-u-t-s-c-h. 

And by whom are you employed, Mr. Deutsch? 
By the Brescome Distributors Corporation. 
What is your position with the company? 
Sales representative in a defined territory. 
And what do you sell? | 

I sell alcholic beverages and wines. 


How long have you been with the company? 


> oO PrP 0 Pp 0 Pp OD 


Not quite a year. Next Monday will be a year. 
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Q 


Do you recall when you were first employed by the 


company? 


A 


Q 


Yes.| Not guite a year ago I was hired. 


And do you recall -- could yu tell us what happened at 


time on that occasion? 


A 


On that occasion we met in Stanley Goldstein's office. 


There was Mervyn Lentz, Bernard Sandler, the sales manager, 


and Stanley Goldstein and myself. 


Q 


Prior to that, were you asked by angone to come to that 


meeting? 


A 


Yes. I had contacted Bernard Sandler when I learned thare 


was a territory open, and he arranged for the interview. 


I came into Hartford, was interviewed; then I returned to 


Hartford about five, six days later at which time I was hired. 


Q 


A 


The first time you met with Mr. Sandler alone? 


I met with Mr. Sandler. Then after spending a little 


time, Mervyn Lentz came in, and we talked at length. 


Q 


Now, had you been in the selling business before you 


went to work for Brescome? 


A 


Yes. As a matter of fact, I left the Nulty Company, 


later to become Capitol Liquor Distributors; and prior to 


that in Texas, I had worked in the alcholic beverage businesg. 


Q 


A 


And how is Nulty spelled? 
N-u-1-t-y. 


Now, could you tell us your best recollection, Mr. Deutgch, 
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as to what took dace on this occasion when me were first 
hired? 

A At the time I was firs hired, it was in the late 
afternoon, I believe it was a Monday. I come as from the 

New London territory, and I met -- either Monday or Tuesday - 
with the twocof them, and the three of us men into Stanley's 
office, and we discussed the pros and cons rine job ; what 
it entailed, the things that were expected of me as a 
salesman, and what I could expect of the salesmen as a suppliar. 
Q And did both Mr. Stanley Goldstein and Mr. Sandler 
participate in this conversation? 

A Yes, all three participated. 

Q Now, at some time after you were hired, did you learn 

of an organization called the Brescome Employees Association? 
A At that time I didn't know what the name of it was, but 
about two or three weeks after I was hired, I forget who 

came up to me. One of the men said, me ole I said, "What for? 
And he said that it was for a company group or an association 
or something. He didn't name it as the mame you just ca-led 
it. I gave him $2, and I got no receipt. I don't know who 


I gave it to and I don't know the date. 


Q Did you ever pay any more money. to this individual after 


that? 
A Yes, once or twice afterwoard -- I believe it was just 


once. I think it was a Bruno who came over because he was 
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secretary of the group. 

Bruno, do you know his last name? 

His last name escapes me right at the moment. 

Mr. Golaski? 
A Mr. Golaski. 
Q Now, at some time following this, following your 
employment by Brescome, did you learn or become aware that some 
of the employees were interested in the Distillery Workers 
Union? 
A Yes. 
Q Could you tell us when you first learned of that and in 
what manner? 
A It was the latter part of May and the first Part of June 
I was asked if I was interested to meet with a bunch of the, 
with some of the fellows that were interested in organizaing 
or affiliating with a union to meet with then. 


Q Do you recall whether that meeting--- Do you recall 


where that meeting took place? 


A That meeting was held in East Hartford, the exact street 
I don't know. It's over on Burnside Avenue. 

Q Is it a particular type of place? 

A A fire station. 

Q Now, prior to coming to work for Brescome, had you 

been a member of any other union? 

A I neglected to state I do hold a demit card from 


Local 195, International Union. 
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I mentioned it at the time I was hired or prior to bein 
hired. I stated I had been a member of the organization, 
that I had withdrawn when I was going to one to Brescome, qin 
the Brescome organization. 3 
Q Where was this conversation? 


That was in Stanley Goldstein's office. 


A 
Q And was that in response to any question? 
A 


No. 


o Oo A o a F&F WwW ND 


MR. SOMERS: Objection. I don't see the relevancy. 


~ 
°o 


TRIAL EXAMINER: Well, the witness has answered. 

MR. SOMERS: All right. I will withdray it. 
Q (By Mr. Marrow) Now, I believe you oe telling us of 
first meeting of the Distillery Workers that you attended 
at the Fire House in East Hartford. Do you recall who was 
present at that meeting? | 
A There were eight guys, eight of the fellows, eight of 
the salesmen. Yes, I do recall a few of them there. There 
was Norman Goldman, Bill McEnroe, Frank Smith, Joe Leahy, 
Al Paul. Those I am certain were there. : 
Q Was anyone there from the international union? 
A Yes, Ralph Canton was there. 
Q Will you tell us to the best of your recollection what 
took place at the first meeting? : 
A The first meeting I attended, there was a general 


discussion pertinent to what the international union stood for! 
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and questions were asked. The different men would ask 
questions of Ralph if they had any problems or questions on 
their minds concerning the union. 
Q Did you know Mr. Canton prior to going to that meeting? 
A Yes, I did. 
Q How did you know Mr. Canton? 
A Through my previous affiliation with the international 
prior to Capitol or Nulty going union, of course, through 
the election at Nulty, at which time they did go in with 
the international. 
Q Now, at this meeting at the Pire House, was anything 
done with respect to union cards? 
A We were asked if we would sign a pledge card, and we 
all, all those present, did sign. 
Q And did you sign a card at that time? 
A I did. 

MR. MARROW: I would like to have this marked as General 
Counsel's Exhibit 26 for identification. 


’ 


(The document above-referred to 
was marked General Counsel's 26 
for identification.) 
(e) (By Mr. Marrow) Now, Mr. Deutsch, I show you what has 
been marked General Counsel's Exhibit 26 for identification 


and ask if you recognize that? 


A Yes, that is in my handwriting and printing. 


Q And did you read the card before you signed it? 
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I did. 
That is your signature? 


Yes, definitely. 


And is the date on that card, was that put on at the s 


you signed the card? 
Yes, that was the date. 
Q And what is the date? 
A May 5, 1967. 
Q Does that refresh your recollection as to when this 
meeting took place? : 
A That was the day tht the meeting was held. 
MR. MARROW: I would like to offer General Counsel's 
26 for identification in evidence. 
TRIAL EXAMINER: Any objection? 
MR. SOMERS: No objection. 
MR. ADINOLFI: No objection. 
TRIAL EXAMINER: General Counsel's 26 is received. 
(The document above-referred to, 
marked General Counsel's 26, 
was received in evidence.) 
MR MARROW: With my usual request to substitute at the 
conclusion of the hearing. 
MR. ADINOLFI: No objection. 
MR. SOMERS: No objection. 
TRIAL EXAMINER: YOu may substitute. 


MR. MARROW: Fully conformed copies. 
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TRIAL EXAMINER: Substitute copies of every card that 


is received. 

Q (By Mr. Marrow) Now, did anything else occur at this 
May 5 meeting that you recall, Mr. Deutsch? 

A Other than general conversation, no. 

Q How long did the meeting last? 

A About an hour. 

Q Now, following that, did you have occasion to attend any 
further meetings of the Distillery Workers? 

A Yes. 

Q Do you recall when the next meeting was? 

A I don't recall the date:. 

Q Would it have been shortly after the May 5 meeting? 

A Could have been about May -- yes, it was shortly after 
May 15. I believe at that first meeting a date was set for 
two weeks hence to meet again, but I don't think we met on 
that day. 

Q Do you recall where the next meeting was that you 
attended? 

A At the same place. 


Q And do you recall who was in attendance? 


A Practically the same people, and then I think Dan Shea 


and Henry Gasiorek came in. 
Q Do you recall the number of salesmen who were at that 


meeting? 


JA-1015 


I believe there were ten at that meeting. 
And was Mr. Canton there? 


A Mr. Canton was there. 


ra) Can you tell us to the best of your recollection what 


took place at that meeting? 
A Practically the same thing that took place at the first 
meeting, just giving the new fellows that had come in an 
Opportunity to ask questions. 
ca) How long did that meeting last, if you recall? 
A About an hour or a little over an hour. At least that 
is all I stayed for. I left because I had a long way to drive. 
c9) Did you have occasion to attend any further meetings of 
the Distillery Workers following that? 
A We had several meetings at the Fire House. 
9 Do you recall when the next meeting was that you attended, 
that vou attended after this meeting at which ten men were 
present? | 
A First part of June, I would say. 
0 Where was that meeting? 

At the fire station. 

Do you recall who was present at that meeting? 

About the same group of fellows, as I recall. 

Do vou remember the number that was there? 

About ten. 


Was Mr. Canton there? 
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A Mr. Canton was there, ves. 

fo) Could you tell us vour best recollection as to what 

took place at that meeting? 

A A repetition of what had taken place at the first 

meeting, qiving everybody an opportunity to express their 

feelings or ask any questions that they might have in mind. 

(9) Anything occur with respect to union cards? 

A One of those meetings we did sign -- evervone there signed 

cards, yes. 

fa) Did you sign a card? 

A I signed a second one, yes. 

MR. MARROW: I would like to have this marked As General 

Counsel's 27 for identification. 
(The document above-referred to 
was marked General Coungel's 27 
for identification.) 


(a) (By Mr. Marrow) Mr. Deutsch, I show you what has been 


marked General Counsel's 27 for identification and ask if you 


recognize that? 
A Yes, I do. I also remember the date clear now because 
I made mention that my vounger brother's birthday was the 
previous day, June the 2nd. 

Is that your siqnature? 

My signature and printing. 

And is that the date you signed that card? 


June 3, 1967. 
JA=-1017 


QO Did you read the card before you signed it? 
A Yes, I always read it before I siqn any paper. 
MR. MARROW: I would like to offer Coneral Counsel's 27 
for identification in evidence. 
TRIAL EXAMINER: Anv objection? 
MR. SOMERS: No objection. 
MR. ADINOLFI: No objection. 
TRIAL EXAMINER: General Counsel's 27 for identification 
is received. 
(The document above-referred to, 
marked General Counsel's No. 27, 
was received in evidence.) 
oO (By Mr. Marrow) Now, Mr. Deutsch, do you recall whether 
any other documents were signed at this meeting you just 
described? : 
A In the general discussion, I believe, at this meeting, 
it was stated that considerable conversations went on about 
the company association, also the fact that in all probabili 
we would be asked to sign papers concerning our feelings 
toward the company union and the company association or 
however you would have it and that we signed a paper 
authorizing, saying that we -- that was one paper concerning 
the desolvement of the company union and permitting the 
international to take over as representative and another one 


was concerning the conpany union. 


Q Mr. Deutsch, I show you wh-t has been previously 
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received as Charaing Party 3 and the original and ask if 
you recognize that document? 
A Yes, I remember this one. 
9 And is that the document or writing that you have 
Gescribed as being signed in the Fire House? 

That is right. 

Is that your signature thereon and name thereon? 

Yes, it is. 

Do vou recall the manner in which this paper was signed 
and circulated at that time? 
A Trying to refresh my mind. I do recall that Prank Smith 
brought in one paper that was written up that we signed. 

And you signed? 

That I signed, yes. 

Did you witness anyone else actually signing that? 

Yes, they were all signed in each other's presence. 

Now, following the meeting of June 3, did you have any 
occasion to receive any communication or correspondence from 
Mr. CAnton? 
A We received a communication, a letter from Mr. Canton 


saying that he had contacted management and asked to sit with 


them to discuss wages, hours, and everything pertinent to wha 


the union would represent and that we would hear further. 
fo) Do you recall about when you received that communication 


A It was probably two weeks after that June 3 meeting, 
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and it was in that area I would say. 

(@) Mr. Deutsch, I show you what has been received in 
evidence as General Counsel's Exhibit 8 and ask vou if you 
recognize that? 3 

A Yes, that is the same letter, ves, sir. 

QO That is the letter you received from Mr. Canton? 

A Yes, sir. 7 

fe) Following your receipt of that letter, did you have any 
occasion to discuss with anyone in management the matter of 
outside union or the Distillery Workers Union? 

A Yes. I was trying to think of the exact date, but it's 
hazy in my mind, but I do recall calling in and asking Peggy 
if there was going to be a meeting the next day. It was 
Thursday I called in, and I was told I would hear further, 
that she didn't know at the moment, that she would get in 
touch with me, that in all probability there would be a 
meeting. Then again Mervyn called me one night -- that was 
a Thursday night -- and wanted me to make sure I would be 

in the office, that he had a statement to make and wanted to 
talk to us. I can't recall the date. I'm sorry. 

fe) But do you recall that you had a conversation with some- 
one in management? 

A Yes. 


Q And who was there? 


The meeting was held in Mr. Sam's office. There was 
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Mervyn. There was Sandler and Al Rosenbower and myself. 


QO Who was Mr. Rosenbower? 
A Mr. Rosenbower is one of the salesmen for Brescome 
Company. 
Q Could you tell us vour best recollection of what took 
place at that meeting and the conversation? 
A At that meeting, I didn't do much talking. As a matter 
of fact, I did very little talking; but the gist of it, 
Merve, I believe, was spokesman at the meeting, stating the 
principles of the company as to the open-door policy, 
as to the benefits that were derived for the salesmen from 
the company; that if they were a close-knit family that any 
of our problems were the company's problems; that we should 
treat each other as a family; that we did not need an outside 
union; that we did not need anyone to come in and tell us 
how to run thebusiness at Brescome; that business at Brescome 
was always successful and there was no necessity for 
briring in someone from the outside. 

I was asked if I had received a letter, and I told 

I had and I had thrown it away, which I did. 

Is there anything else that you can recall? 

No, that is all I can recall at the moment. 

Mr. Rosenbower was present at this meeting? 

Yes, Mr. Rosenbower was present at this meeting. 


Was there any conversation with Mr. Rosenbower during 
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this period of time? 

A Yes. He stated that he had previously had some 
connection with the union when he was with Eastern Wine 

and Liquor, I believe it was, and he had some conversation 
concerning -- he said he couldn't remember the fellow's name, 
Ralph Cramden or something like that. He WaS Going to vounch 
him in the nose the next time he saw him. That was the gist 
of the conversation, like I Say, and he talked about the 
fact that the union had promised it was going to do certain 
things and never even came close to doing that, and that is 
why he didn't have any truck with the union. 

fa) Do you recall anvthing else being said at that meeting, 
on that occasion? 

A At the moment, that is all I can recall. 

Q How long did the conversation last, do you remember? 


A We were in the office 15, 20 minutes at the most. 


Qo Now, following that meeting, did you have any occasion 


to meet with Mr. Adinolfi? 

A Yes, I had occasion to meet just prior, with Mr. Adinolfi 
in his office just prior to the election- 

Oo Do you recall the circumstances surrounding that 
meeting? 

A Yes. Peggy, when I called into the office, told me to m 
sure to come in, Joe Adinolfi -- they wanted me to go up to 
Joe Adinolfi's office; all the other salesmen had been up 
there. That was the first time I had@ been up there. 
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QO What happened when vou got to Mr. Adinolfi's office? 
A When we qot there, I walked through the door. I was 
rather surprised to see facsimilies of the ballots that 
we later used in his office on the desk there, and we sat 
in Mr. Adinolfi's office and talked at length. 
ce) Do you recall the conversation? 
A Primarily about the company union. I told him I had 
not seen a contract, and he did produce one at that time. 
We talked about business in general. We talked about the union 
and Mr. Adinolfi stated there was no necessity for an 
outside union. 
Q Did you say Mr. Adinolfi showed you a contract? 
A Yes, he showed me a little typewritten sheet or sheets 
which were the contract, I presume. 
fe) Have you ever seen a contract before during you employ= 
ment at Brescome prior to that occasion? 
A No, I have not. 
Q Did you know there was a contract in existence prior to 
that occasion? 


A No, I did not know. 


Q Did anything else occur at that meeting in Mr. Adinolfi' 


office? 
A Yes, he asked me if I would be willing to sign a paper 
to keep the company union as it was for the salesmen. 


fo) Did you sign that paper? 
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I did. On advice from Mr. Canton. 
fa) What advice did Mr. Canton give you? : 
AD We had discussed the fact that there would be the 
possibility we would be asked to sign papers, and we were 
told to go along with signing those papers. 
fo) Now about this time, did you have ocomsion to attend 
any meetings of the Distillery Workers Union? If you recall. 
A My wife went into the hospital on one 24, and I don't 
recall attending many sessions from then "til just prior to 
the election. We did have a meeting the week before the 
election. | 


Q Where was that meeting? 


That was held in East Providence in the fire station. 


East Providence? 

East Hartford, I'm sorry. 

Do you remember who was at that meeting? 

Yes. He was quite conspicuous by his absence and the 
presence of another one of the salesmen. this was the first 
meeting that Kenny Legare attended, but Norman Goldman was 
occupied that night and wasn't able to attend or said he 
was going to be there but didn't show up. 

Q Do you recall who was there? 
A There was Frank Smith, Joe Leahy, Bill McEnroe, Al Paul 
Dan Shea, Tony Kowdczyk, Henry Gasiorek, al Cohen. I am 


trying to remember. How many have I missed? How many have 
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I named? About the same total there was previously because 
Kenny took the place of Goldman. 
fo) By Kenny you mean? 

Legare. 
(@) What took place at that meeting, can you tell us, 
Mr. Deutsch? 
A Everyone was given an opportunity to ask any questions 
they had in their minds. Snce that was the first meeting tha 
Ken Legare had attended, he was asked if he had any questions 
to ask them and tried to get them rectified or explained. 
Q Do you recall whether or not anything was signed at 
that meeting? 
A I don't remember. 
Q Do you recall any other discussion that took place at 
that meeting? 
A It's so far back for me to recollect} >but it's a good 
possibility that there was a general discussion, as I said. 
(9) Do you recall anything being said about what had transpired 


at the Brescome Company since the petition had been filed? 


A We discussed the meetings that were held, salesfeetings 


and other meetings that were held in conjunction with the 
sales meetings or out of the conventienal, I don't know which. 
They were discussed in the same room at any rate. It's very 
hazy, I'm sorry. 


Q Do you recall any discussion about some of the meetings 
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of the Association at Mr. Adinolti‘s office? 
A I never attended any. 
(a) No, I asked if you recall at this meeting at the Pire 
HOuse if there was any discussion about Nel nese that 
had taken place at Mr. Adinoifi's office among the salesmen 
who were there? 
A Yes, that was in general conversation. | Thev discussed 
things that took Place at the other meetings, but I wasn't 
there. | 
fe) Do you recall whether or not any of Anon meetings 
that were discussed were reduced to writing? 

MR. ADINOLFI: Objection. 


MR. MARROW: The basis? 


TRIAL EXAMINER: I am having difficulty, Mr. Marrow, 


understanding the relevance of the question. 
MR. MARROW: I am trying to elicit from this witness 
what took place. I think I am entitled to refresh his 
recollection if there was some physical meteicin that took 
place. 
TRIAL EXAMINER: It'snot all together oieen what relation- 
ship this particular meeting has to any of the allegations 
in the comfaint. 
MR. ADINOLFI: Seems to me we are leading up to the 
same hastle we had with the previous witness. We have bean 


all through that. 
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TRIAL EXAMINER: I can only assume. I am not goina to 


preclude counsel if he has something I don't know about. 

Does this relate to that same document? 

MR. MARROW: Yes, sir. 

TRIAL EXAMINER: If you want to determine from the 
witness whether he signed that document, I will permit you 
to go that far. 

MR. MARROW: That is all. 


TRIAL EXMAINER: Let's hit it directly. It's going to 


be in the Rejected Exhibit File. I will give you the 


Opportunity to have this witness testify whether he signed it 
co) (By Mr. Marrow) I show you what has been rejected 
as General Counsel's Exhibit 25 for identification and ask 
if you recognize it? 
TRIAL EXAMINER: Mr. Deutsch, the answer to that is yes 
or no. 
THE WITNESS: That is my signature I was just reading. 
TRIAL EXAMINER: You recognize the asceteneygse did 
sign it? 
THE WITNESS: Yes, that is my signature. I did sign it. 
TRIAL EXAMIBER: Mr. Marrow, I might suggest if this 
is going to be coming up with any other witnesses, we handle 
it in just that way. I will permit you to show him the 
document and identify his signature if he can. 


MR. FEINGOLD: May I make the suggestion for the sake of 
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expediency, could it be stipulated that the signatures thereon 
are the signatures of the ten men who appear thereon? It woul 
save a lot of time. 

MR. SOMERS: No. 

TRIAL EXAMINER: I see some heads shaking so I guess we 
won't be able to get that. In any event, it is a rejected. 
exhibit, and I am not inclined to spend a lot of time on it. 

MR. MARROW: May I continue? 

TRIAL EXAMINER: Yes. 

Q (By Mr. Marrow) Now, you recall, Mr. Deutsch, that there 
was an election conducted by the National Labor Relations Board 
on the 2lst of July? 

A Yes. 

Q Following that meeting, following that election, did you 
attend any meetings of the salesmen at the company after the 


election? 


A Now, it's hard to breakdown whether it was called 


specifically always a sales meeting. I did not make any 
special trips in for these meetings. It was a sales meeting 
part of the time and was used for the purpose of discussing 
this union thing. Now Mervyn came in a while afterward after 
the election. He did state that apparently the union was not 
satisfied, that they: had been beaten in the election and that 
each man would be confronted by a Mr. Marrow.— at that time 


I did not know you.-- and have affidavits under oath taken. 
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After which time, we would have to appear in Boston at a 


hearing, and at that time we would be confronted with Mervyn 


across the table --- 

MR. SOMERS: I move to strike that statement as not 
relevant or having anything to do with any allegations in 
the compaint. 

MR. MARROW: I believe the witness should be allowed 
to answer, to finish his answer, and I believe it will be 
most relevant. 

TRIAL EXAMINER: The witness may finish his answer. 
Q (By Mr. Marrow) Do you recall anything else, Mr. Deutsch, 
that was said by Mr. Lentz on this occasion to which you 
refer? 
A Yes. I believe it was at this session also that they 
had certain points concerning what items would be written 
into the company contract, the union contract or whatever you 
call it; and also that even though he had been advised by 
counsel not to sign anything at this time, everything that 
had been discussed would be put into effect. 

TRIAL EXMAINER: Just a minute. All of this was said 
at the same conversation? 

THE WITNESS: It was off and on. 

TRIAL EXAMINER: The same day? 

THE WITNESS: I believe it was the same day or might hav 


been over two days. I wouldn't want to be held to that. 
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MR. ADINOLFI: I think the record will show that the 
witness started off this answer by saying that he couldn't 
break it down as to when it was said. 

MR. MARROW: I think the record will show what the witnes 
said. 

TRIAL EXAMINER: Are you finished at this point? 

MR. MARROW: Finished with what? 

MR. ADINOLFI: The witness. 

TRIAL EXAMINER: Have you finished with this point? Your 
question to the point related to things that Mr. Lentz said 
after the election. 

MR. MARROW: I may want to amplify it. 

TRIAL EXAMINER: Because I have a motion to pass on. I 
want to know when you conclude that point. I want you to let 
me know. 

Q (By Mr. Marrow) Do you recall anything else that was 
said by Mr. Mervyn Lentz during this period? 

A There were six points that would be Reeten into the 
contract: one, that the grievance committee; would be 
operating as an arbitrating committee to speak for the men; 
the work-week would be five; the company after one year would 
go 50-50 on the insurance. There were three other points tha 
I just don't recall the wording of. 


Q Anything said about vacations? 


A Vacations? At that time we were told we would have a on 
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vacation with $100, I believe was the amount given on that, 
one-week's pay. 

Q Do you recall prior to that were you receiving any 
vacation benefit? 

A I wasn't with the company that long, so I don't know. 

Q Did you ‘receive a vacation benefit after that? 

A That is'a hard question to answer because I worked part 
of that vacation period even though the warehouse was closed. 
Q Now, do you recall anytiing else that Mr. Lentz said 

at this time with respect to the contract? 

A That you would not be fired for union activity was another 
item in there. I think in essence I have given you most of 
all that I recall. 

TRIAL EXAMINER: I think I can rule on the motion. I have 
looked at the complaint, Mr. Somers, and Iwould strike the 
testimony. 

Q (By Mr. Marrow) You said you did not take a vacation 
last summers? 

A That is right. 

Q Did you know whether there was a plant shutdown or 
scheduled vacation? 


A There was a scheduled vacation, yes, but there was -—- 


I believe Norman Goldman worked through that period too. 


Q Do you recall whether this conversation just described 


took place prior to the time that would have been the scheduled 
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vacations for other employees? 
A I don't understand. 
Q This conversation that you just described at which 
Mr. Lentz spoke, did that occur prior to the so-called regular 
vacation period? 
A Yes. 
Q And after the NLRB election? 
A Yes. 
Q Do you recall whether or not Mr. Sam Lentz spoke at any 
of these meetings on any of these occasion? 
A Mr. Sam did speak at one meeting after Mervyn got through 
saying what he had to Say there. Mr. Sam dia speak for a 
few minutes. He just reiterated everything that Merve had 
spoken of, and I recall hés closing remark very vividly. 
He said, "Now you can all go on your vacation, have a good 
time, come back, have just one thing on your mind and that is 
to sell. Everything will be cleared up." ; 
further 

MR. MARROW: I have no/questions of the witness at this 
time. : 

TRIAL EXAMINER: Mr. Feingold? 
Q (By Mr. Feingold) Mr. Deutsch, I show you General 
Counsel's Exhibit 25 for identification, a rejected exhibit -- 

MR. ADINOLFI® Objection. It was Clear to me that the 


TRial Examiner has explicitly and unequivocally said that 


this instrument would be allowed to be shown to the witness, 
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his signature identified, and then reposed in the rejected 


file period. I object. 

TRIAL EXAMINER: That is correct, Mr. Feingold. 

MR. FEINGOLD: I haven't asked the question. 

TRIAL EXAMINER: I don't want you to ask him.any question 
about it. 

MR. FEINGOLD: I want to ask him about the other signatures 
on this paper. 

TRIAL EXAMINER: If the witness is able to. If you 
can qualify him to identify these signatures, all right. 
Q (By Mr. Feingold) Mr. Deutsch, you testified that you 
signed this sheet of paper at a meeting in the Fire House, 
is that correct? 
A Right. 
Q Did you see other people sign it? 
A All the other people signed this in front of me, and 
I signed it in front of them. 
Q Do you recognize the signatures as the handwriting of 
the men whose names appear thereon? 

MR. SOMERS: Objection. I don't see how this man can 
be qualified., He couldn't have been in the employ of the 
company more than six or seven months. 

TRIAL EXAMINER: I am doing this very reluctantly. I am 
going to permit you to question the witness. I am sustaining 


the objection if you have not qualified this gentleman to 


JA-1033 


identify these signatures. 

Q (By Mr. Feingold) Are you familiar with the signature 
of Frank Smith? Have you seen it before? 

A Yes, I have seen it before. 

Q Is this the signature of Frank Smith? 

MR. ADINOLFI: Objection. He has not Been qualified as 
handwriting expert. He can't testify that this is the signat 
of Frank Smith any more than I can. 

TRIAL EXAMINER: He has testified that he has seen the 
signature of Frank Smith previously, and he’ has been asked 
if he can identify the signature of Frank Smith. 

MR. ADINOLFI: Exception. 


THE WITNESS: I would say yes. 


Q (By Mr. Feingold) Do you see the signature of Albert 


Paul? 

Yes. 

Have you seen that signature before? 

Several times, yes. 

And is that the signature of Albert Paul? 

Yes. | 

MR. ADINOLFI: Same objection. 

TRIAL EXAMINER: You have a continuing’ objection to this. 
Q (By Mr. FEingold) Do you see the signature of Joseph M. 
Leahy? : 


A Yes. 


Have you seen it previously? 

Yes. 

And is that the signature of Joseph Leahy on that paper? 

Yes. 

Do you: see the signature of Henry Gasi>rek? 

Yes. 

Have you seen that signature before? 

Yes. 

MR. SOMERS: Objection. You are allowing this man to 
testify to signatures. The only question that has been asked 
is has he ever seen that signature before. I think it is 
Inportant that we know where he ever saw this man's signature. 
He may have just seen it on that document. 

TRIAL EXAMINER: Mr. Somers, let me say two things about 
this. One, I think that this is a proper method of identifyin 
signatures; but even if I am wrong -- that is. I can only be 
wrong if this document is found to have some value, some 


material value -- and if that ever happens and, that is, my 


excluding it was prejudicial, the matter might be sent back 


here. Let me get by this and let's get to the meat of the 
case. 

MR. FEINGOLD: I am just trying to save time and spare 
calling all the men again. 

TRIAL EXAMINER: I am not stopping you. 


(By Mr. Feingold) Do you see the signature of Henry 
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Gasiorek? 


A 


O 


Yes. 

Have you seen that signature before? 

Yes. 

And is that the signature of Henry Gasiorek? 
Yes. 

Do vou recall seeing the sianature of Daniel 
Yes. 

Have you seen that signature before? 

Yes. 

And is that the sionature of Daniel J. Shea? 
Yes. 

Have you seen the signature of Kenneth M. Legare before? 
Yes. 


And do you see that signature now on General Counsel's 


Exhibit 25 for identification, a rejected exhibit? 


A 


te] 


A 


Q 


Yes. 
And is that Kenneth Legare's signature?) 
Yes. 


Do you see the signature of Reuben Deutsch, which you 


testified is your signature? 


A 


Q 


Yes. 


Do you see the signature of Anthony Kowalczyk? 


Yes. 


Have you seen that signature before? 
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Yes. 


And is that the signature of Anthony Kowalczyk? 


Yes. 

And do yau see the signature of William McEnroe? 

Yes. 

Have you seen the signature before? 

Yes. 

Is that the signature of William McEnroe? 

Yes. 

Do you see the signature of Alfred Cohen? 

Yes. 

Have you seen Mr. Alfred Cohen's signature before? 

Yes. 

And is this his signature? 

Yes. 

And this paper was signed by all these people in your 
presence and in the presence of each of you? Is that correct? 
A Right. 

Q And that was at a meeting? 

A That was the meeting. 

ce) That you testified about a week or so before the election, 
is that correct? 

A Right. 

fe] And will you tell us whether at that meeting there was 


a discussion about interviews by Mr. Lentz or management with 
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these salesmen? 

MR. ADINOLFI: Objection. 

(By Mr. Feingold) Were there discussions at that meeting 

TRIAL EXAMINER: Why is that terminology relevant? 

MR. FEINGOLD: About interviews with the Lentzés? 

TRIAL EXAMINER: Why is it relevant conetas hearing that 
at a union meeting union members discussed what had happened 
between these men and management? 

MR. FEINGOLD: If the witness will leave the room, I wil 
make an offer of proof, if vou are going to stop me on it. 

TRIAL EXAMINER: All right, if you think it is necessarv. 

(Witness temporarily excused.) 

MR. FEINGOLD:I won't pursue this subject any further 
today. I thnk an offer of proof is appropriate. 

TRIAL EXAMINER: Mr. Feingold: The Examiner has been 
caught a sufficient number of times never to avoid an offer 


of proof. Go ahead. 


MR. FEINGOLD: The Charging Party offers to prove throug 


this witness and other witnesses --- 

TRIAL EXAMINER: Are you going to read to me the material 
that is in that document? 

MR. FEINGOLD: No, I am not. Did I give you any reason 
to suggest that? | 

TRIAL EXAMINER: You were bolding it in your hand and 
looking at it. 
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MR. FEINGOLD: I am talking to you. I am holding it in 
my hand, but talking to you. I will hold it behind my back. 
TRIAL EXAMINER: Go ahead. 
MR. FEINGOLD: The Charging Party offers to prove through 


this witness and other witnesses similarly at this time, 


July 13, was a period when there was a series of interrogation 
by representatives of the Employer and interrogations by 

Mr. Adinolfi which we claim was in concert or at least at 

the direction of the Emplover; and that at or about this time 
and through this period these witnesses, these employees were 
disturbed and they were asking Mr. Canton for reasons or 

for methods and means of responding to this conduct which 

we claim in this charge was unlawful in the complaint; and 


that there has been introduced in evidence by Mr. Adinolfi 


~~ 


at this time statements signed by these very emplovees who 


were interviewed at a time after there was other interrogation 
either in the presence of management alone or in the presence 
of supervisors; and that this document has at least the same 
status as the documents that the Trial Examiner admitted 

into evidence originally over the objection of General Counsel 
and myself, which were statements made at various times around 
July 17, 1967 in Mr. Adinolfi's office. I see, therefore, 

no reason why this paper, which represents the gist of what 


was going on at this time both on the part of management and 


the so-called independent Association, and it reflects the state 
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of mind of these people and the unlawful conduct that they 


were subjected to during the period in question before the 
election. 

Based on that, I believe that both General Counsel and 
Charging Party should be permitted to delve Satis this area of 
the evidence and particularly to have this document, General 
Counsel's Fxhibit 25, admitted into evidence. 

TRIAL EXAMINER: Mr. Feingold, that is partially an offer 
of proof and partially an argument. I made some notes as you 
went along. Anv evidence you have of the personal knowledge 
of this witness or any other witness that interrogations by 
members of management or Mr. Adinolfi will be eeeeear 

I see no reason for taking any evidence that the document 
contains the state of mind of the emplovees who signed the 
cards for Mr. Adinolfi. I don't think you nave laid the 
Hundation for that. I see no difference in adgucing evidence 
of the state of mind of people who signed cards for Mr. Adinolfi 
any more than for the union. I will take any evidence you 
have of objective, probative conduct of these nienesees as 
to their state of mind, however, just as I previously stated. 

Do you have anything further? 

MR. FEINGOLD: When I talk about state of mind, I am 
not talking about the state of mind with reference to the 
cards. JAém talking about the state of mind that both Mr. Somers 


and Mr. Adinolfi spoke about when they referred to what 
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Mr. Canton told them to say in the event they were interrogate 
by management and/or the Employees Association. 

TRIAL EXAMINER: Mr. Feingold, let me cut this short. 

I am not saying that you and Mr. Marrow don't have an argument 
that has some merit. I think I have previously said that I 
found certain points in it which were impressive, but on the 
whole having looked at tht document, that document as far as 

I am concerned reads like an affidavit and contains statements 
which are obviously not to the personal knowledge of each 

one of the signatories. 

I am not going to take that affidavit or any other 
affidavit except for specific purposes. And so far you have 
not fitted that statement into any of those legitimate purpos 

Now, if I am wrong, the Board or the Circuit Court is 
going to correct me, but I have given it a lot of thought, 
and I think that I am right. If you want to adduce proper 
testimony from the witness, I will listen to it. 


MR. FEINGOLD: I respectfully except your ruling, and 


I do appreciate the time which the Trial Examiner gave me to 


argue this. 
TRIAL EXAMINER: That's all right. I have come to that 
conclusion after studying this. 
Shall we have the witness back? 
(The witness resumed the stand.) 


TRIAL EXAMINER: I ruled that you don't have to answer 
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i 
1 | any more questions along that line. We will continue from 


2 || 
3 THE WITNESS: That's for both sides? 

TRIAL EXAMINER: I just want to tet ot know what the 
current situation is, Mr. Deutsch. : 

Go ahead, Mr. Feingold. 
Q (By Mr. Feingold) Now at this meeting on or just before 
the election, which you said was about ten days or a week 
before the election, could you tell us, to the best of your 
recollection, whether anything was discussed about what 
members in management had spoken to the employees about or 
what happened at Mr. Adinolfi's office? 

MR. ADINOLFI: Objection. 

TRIAL EXAMINER: I will permit it as a preliminary 
question. | 

MR. ADINOLFI: There are a multiplicity of questions in 
there. 

TRIAL EXAMINER: Sustained on that basis. Break it down. 
Q (By Mr. FEingold) Was there anything discussed about 
the men being interrogated individually or otherwise by 
management prior to the time of this meeting? 
A Might I ask, do you have reference to the meeting at the 
office or the meeting at the Fire Station? 
Q I am asking whether at the meeting at the Fire Station 
the men who were present there -- you said there were ten men 
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there? 
A Right. 
Q Was anything discussed among those ten men about what 
happened at the place of business? 
A Yes, there was quite a little bit of discussion about 
that at that time, stating there probably would be all kinds 
of pressure put on us to not vote for the international union. 
Q And was any conversation specifically had about who 
interviewed the employees, who in management interviewed 
employees? 
A Mervyn, Stanley. 
Q Any conversation among the men at the Fire House? 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 

MR. ADINOLFI: What is the materiality? What is the 
difference if they discussed it or not at a meeting of the 


union? 


MR. SOMERS: I further object to the relevancy. It's hear- 


MR. FEINGOLD: Do you want to hear my comment? 

TRIAL EXAMINER: This is the same matter we were talking 
about, and I still have difficulty with it. 

MR. FEINGOLD: I am not referring to the document. You 
asked for direct testimony about this. 


MR. ADINOLFI: This is direct testimony once removed. 
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You are asking about a discussion among the men about 


what occurred --- 


TRIAL EXAMINER: Gentlemen, as of the present moment --- 


MR. FEINGOLD: I withdraw the question. I have no 
further questions. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: I would like to have any statements or any 
recordings of the NLRB at the time of atereion of this 
witness, specifically, any statements of the witness that have 
been reduced to writing or Signed or any substantial verbatim 
statementsof an oral statement which have not necessarily 
been signed and approved. 

MR. FEINGOLD: Are you referring to General Counsel's 
Exhibit 25? 

MR. SOMERS: Touche. 

(Document handed to Mr. Somers by Mx. Marrow) 

MR. SOMERS: Do you have the original of this document? 

MR. MARROW: I have none. That is what the witness gave 
me. Let the record show that the document I have handed coun 
for the Respondent is a Zerox copy of a statement that was 
given to me by Mr. Deutsch. I don't know ners the original 
is. I never saw it. It was ascribed and sworn to me in my 
presence as his document. 

MR. SOMERS: Let the record show that it — ascribed 


and sworn to on October 19, 1967. On the first page at the 


JA-1044 


top is the date of August 7. 
TRIAL EXAMINER: Just so this record isn't unintelligible, 


Mr. Marrow, will you explain? 


MR. MARROW: Yes. I was asked by counsel for Respondent 


to produce any statement reduced in writing. 


TRIAL EXAMINER: No, Mr. Marrow, just explain the docume t, 
what is that, document he is holding in his hand. 

MR. MARROW: That is a statement made by Mr. Deutsch 
apparently at an earlier date which he reread in my presence 
and ascribed and swore to in my presence at a later date. 

What he did with the original, I don't know; but I adopted 
it as part of his statement. 

MR. SOMERS: In other words, when this statement was 
originally written out, it wasn't written out in your presencg? 

MR. MARROW: That is correct. 

MR. SOMERS: May we have 15 minutes, please? There is 
a lot here to go over. 

TRIAL EXAMINER: All right, we will be in recess until 
quarter to 4. 

(A recess was taken.) 

TRIAL EXAMINER: On the record. Mr. Somers, do you want 

to proceed? 
CROSS EXAMINATION 
Q (By Mr. Somers) Mr. Deutsch, when you were hired, in fa 


you were hired by Mervyn Lentz, isn't that true? 
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Sure. 

And he made the decision on your being hired? 

I presume so. 
fe) Now, there were occasions when you didn't come to 
sales meetings, isn't that true, you were on Sie road? 

A No, that is not true. Whenever a sales meeting was calle 
I was there. At the regular sales meetings. 

9 Do you recall ever being asked -- ever asking to be 
excused to attend another meeting when a sales; meeting was 
called at Brescome? 

A I don't follow that question. 

fe) Do you recall ever asking to be excused from a Brescome 
sales meeting in order to attend another sales meeting some- 
where else? 

Yes. Do you want an explanation on that?) 

Yes, go ahead. 

When I first went to work with Brescome, I was at the 
time head of the fraternal order over in Rhode Island. I aske 
to be excused a couple of times to go to the state meetings 
over there. 

1 Q And you were excused by Mervyn Lents, isn't that so? 
: A I asked Bernie Sandler. He said, "You can take it up 
with Merve." 


| Q Now, do you recall the statement that was circulated, 


I believe, the paper that was circulated at the meeting of 
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did you discuss that card -- I withdraw that. 

Prior to your discussion this morning with Mr. Marrow 
and after you gave me that statement, did you discuss that 
card with either Mr. Feingold or Mr. Canton or both together? 
A No. 

Q Did you discuss that card with any of the other employee 
prior aie here today? 

Clarification on employees, please. 


Any other salesmen? 


Any warehousemen? 


No. 


A 
Q 
A No. 
Q 
A 
Q 


Now, recalling the election that was held at Nulty, 
weren't you of the Opinion that there was to be an election 
held at Brescome also? 

MR. MARROW: Objection. 

TRIAL EXAMINER: Sustained. Wait a moment. 

MR. SOMERS: I withdraw the question. 

TRIAL EXAMINER: Al] right. 

Q (By Mr. Somers) Now, you recall your meeting with 

Mr. Adinolfi where he asked you to sign a card or shee of pa 
A Yes. 

Q And do you recall what that sheet of paper or card stated 
A Verbatim, no, but I do know in essence as was explained 


in my direct examination that it was just allowing the company 
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Association to continue to represent the men. 
MR. SOMERS: Do you have that? 3 
MR. ADINILFI: Yes. 
MR. SOMERS: I would like to have this marred as 
Respondent's next in order. 
(The document above-referred to 
was marked Respondent's 34 for 
identification.) | 
Q (By Mr. Somers) Mr. Deutsch, I show you Respondent's 
34 for identification. Is this a copy of the card that you 
signed in Mr. Adinolfi's office? Do you recognize it? 
A I recognize my printing. I recognize my signature, 
my printing, and I presume this is the one I signed. And thi 
is in essence exactly what I just said I was under the 
impression I was signing. 
Q And Mr. Adinolfi signed after you and witnessed your 
signature? 


A Yes. 


Q And was it on or about that date, July 14, 19672 


A Yes, it was just prior to the election. | 

MR. SOMERS: I offer Respondent's 34 in evidence. 

MR. FEINGOLD: Let the record note that this is a photo- 
copy and not an original. 

TRIAL EXAMINER: Is there an objection? 

MR. FEINGOLD: No, just with that eheervasion: Well, 


I objected when it was first offered in evidence. 
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TRIAL EXAMINER: Respondent's 34 is received. 
(The document above-referred to, 
marked Respondent's Exhibit No. 
was received in evidence.) 
MR. FEINGOLD: In other words, I understood that the 
objection I raised to the admission of the first such 


statement continues righ through. 


TRIAL EXAMINER: Gentlemen, with respect to exhibits, 


Prior objections do not run straight through, and I have not 


sO assumed. 

MR. FEINGOLD: In view of your ruling on General Counsel's 
No. 25 for identification as a rejected exhibit, I at this tine 
will now object to the reception of this in evidence. 

TRIAL EXAMINER: Overruled. Exhibit 34, Respondent's 34 
is received. 

MR. SOMERS: I would be willing to stipulate to that 
objection. I think it would also apply to the authorization 
cards that were put in the record by the Distillery Workers 
Union. 

TRIAL EXAMINER: Let's go on with this. 

Q (By Mr. Somers) Now, Mr. Deutsch, you will recall that 

you paid dues for the monthsof January and February 1967, 

didn't you, to the Association? 

A I don't know for what period it covered, but I did pay dues 
for something. 


Q In fact you paid dues for March and April, do you recall? 
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A I paid additional monies on that occasion, but as I say, 
| I got no receipt. : 
Q Were you solicited by one of your fellow salesmen for 


money? 


Yes. 


Was that a salesman by the name of Golaski? 
The second one was; the first one I don't remember. 
Were you solicited more than twice, do you recall? 
That is all I recall on that. 
Q In fact you were a member of the Association up until 
the time of the election, isn't that true? 
A I presume so. I never attended a meeting. I didn't 
know of any meeting being called per se. 
Q But you assumed you were still a member? 
A I assumed I was, but no one asked me for additional dues 
Q Do you still have a withdrawal card from the Distillery 
Workers Union? 
A Yes, I do. 
Q So you are not an active member of the Distillery 
Workers Union? 
A I am not an active member; I just hold a demit card. 
Q The same as you stood when you first obtained that 
card when you went to Brescome? 


A After I went with Brescome, right. 


Q And in fact the only time that withdrawal card would 
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in fact cease to be in existence was when you would join the 
Distillery Workers Union following an election? 

MARROW: If he knows. 
FEINGOLD: I object to that. 
SOMERS: I withdraw the question. 
Q Mr. Somers) Now, at the time you had the interview 
with Mervyn Lentz and Stanley Goldstein, you told them that 
you were not interested in the union, is that correct? 
A I said if I came to work for Brescome, I would automatically 
be out of the union, that there are places for unions and thefe 
are places not for unions maybe; but I said if I came to 
work there I wasn't interested in the union. 
Q Was this in fact your feeling? 
A Yes, definitely was. 
MR. MARROW: We are inquiring as to his beelings at what 
time? 
MR. SOMERS: At the time of the interview with Mervyn 
Lentz and Stanley Goldstein. 
MR. MARROW: You mean June or January? 
MR. SOMERS: I believe the witness knows. 
MR. MARROW: He may know but the record doesn't. 
TRIAL EXAMINER: Gentlemen, you are talking ack and fort 


That does not help very much. 


Now, with respect to your last testimony, that referred 


to what period of time? 
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THE WITNESS: I presumeihe meant January. 


Q (By Mr. Somers) Now, do you recall your meeting with 


Mervyn Lentz, Stanley Goldstein and Al Rosenbower? 
A Yes. 7 
Q At that time did you express any feelings as to the 
international to Mervyn Lentz or Stanley Goldstein? 
A I don't recall expressing anything at that time. I just 
said I had received a letter and thrown it avay, as I recall. 
Q And you recall that I showed you the copy of the card 
which you signed in Mr. Adinolfi's office. At the time you 
signed that card, did the Signing of that card indicate your 
true feelings? | 
A No, it didn't. 

MR. FEINGOLD: Objection. 

MR. MARROW: Objection. 


TRIAL EXAMINER: Objection sustained. 


(By Mr. Somers) Why did you sign that card? 


MR. MARROW: Objection. 

MR. FEINGOLD: Objection. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Somers) Isn't it true that Mr. Canton told 
you to go along with the Association and with the company 
and not to let them know that you were organizing for the 
Distillery Workers Union? 


MR. MARROW: I am going to object to the form of the 


JA=1052 


1405 
and no information upon which to base a position, is that 


correct? 


MR. SHORTELL: Yes, sir. 


TRIAL EXAMINER: Under the circumstances, I am going 


to accept the stipulation, and I want to thank all of you 
for your cooperation which I appreciate. 

MR. MARROW: May the record show that I join in the ° 
stipulation, if necessary. 

TRIAL EXAMINER: Mr. Marrow, I am sorry I ignored you. 
Since you offered the document, I have to assume you consider 
it authentic. Call your witness. 

MR. MARROW: Mr. Goldman. 

Whereupon, 
NORMAN GOLDMAN 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
fe) (By Mr. Marrow: Will you state your name and home 
address for the record? 
A Norman Goldman, 15 Crestview Drive, Bloomfield, Conn. 
Q What is your occupation? 
Salesman. 
For whom do you work? 


Brescome. 


JA-1053 


When did vou first learn of that? 
Some time in 1967. 
Can vou fix a date approximately? 


Around the Spring I would Say. 


fe) And how did that come to your attention? 


A As far as I can mmember, the boys were talking about it, 
and we made some sort of suggestion to get in touch with 
Mr. Canton. 
fe) You participated in the discussion with other salesmen? 
A Yes, sir. 
Q At some time did you have occasion to meet with Mr. Cantqn? 
A I di. 
ca Do you recall when that was? 
A I am just trying to recall. Probably around the Spring 
of 1967. 
Q Where was that? 
A Well, the first meeting that I actually attended was in 
@ private club in East Hartford. 
fe) Is that known as the Voluntary Fire House, if you know? 
I believe it is. 
And who else was present, if you recall? 
You want me to name the men whovere present? 
A Yes, if you can remember. 
A Joe Leahy, Al Paul, myself, Reuben Deutsch, Al Cohen, 
Henry Gasiorek, Danny Shea, Bill McEnroe. [I believe Ken 


Legare was at one meeting. Tony Kowalezyk. Just trying to 
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and no information upon which to base a position, is that 


correct? 


MR. SHORTELL: Yes, sir. 


TRIAL EXAMINER: Under the circumstances, I am going 


to accept the stipulation, and I want to thank all of you 
for your cooperation which I appreciate. 

MR. MARROW: May the record show that I join in the 
stipulation, if necessary. 

TRIAL EXAMINER: Mr. Marrow, I am sorry I ignored you. 
Since you offered the document, I have to assume you consider 
it authentic. Call your witness. 

MR. MARROW: Mr. Goldman. 
Whereupon, 

NORMAN GOLDMAN 
was called as a witness by and on behalf of the General . 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

fe) (By Mr. Marrow: Will you state your name and home 
address for the record? 
A Norman Goldman, 15 Crestview Drive, Bloomfield, Conn. 
Q What is your occupation? 

Salesman. 

For whom do you work? 


Brescome. 
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When did vou first learn of that? 
Some time in 1967. 
Can vou fix a date approximately? 
Around the Spring I would say. 
fe) And how did that come to your attention? 
A As far as I can mwmember, the boys were talking about it, 
and we made some sort of suggestion to get in touch with 
Mr. Canton. | 
ce) You participated in the discussion with other salesmen? 


A Yes, sir. 


Q At some time did you have occasion to meet with Mr. Cantdn? 


A I dd. 
QO Do you recall when that was? 
A I am just trying to recall. Probably around the Spring 
of 1967. | 
Q Where was that? 
A Well, the first meeting that I actually attended was in 
a private club in East Hartford. 
o Is that known as the Voluntary Fire House, if you know? 
I believe it is. : 
And who else was present, if you recall? 
You want me to name the men whovwre present? 
A Yes, if you can remember. 
A Joe Leahy, Al Paul, myself, Reuben Deutsch, Al Cohen, 
Henry Gasiorek, Danny Shea, Bill McEnroe. I believe Ken 


Legare was at one meeting. Tony Kowalczyk. Just trying to 
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Brescome Distributors? 

Yes, sir. 

What do you sell? 

Whisky. 

What type of accounts do you call on? 

Drug stores, package stores, and restaurants. 

How long have you been with Brescome Distributors? 
Approixmately six years. 


Are you a member or were you a member of the Employees 


Association? 


A 


Q 


A 


Q 


I was. 

Did you ever hold an office in the Associaiton? 
I did, sir. 

What office was that? 

President. 

Do you recall what period? 

I believe it was the year before last. 

And did you attend any meetings of the Association? 
I did, sir. 

And where were those meetings that you attended? 
In Mr. Adinolfi's office. 


Now, at some time in early 1967, did it come to your 


attention that some of the employees were interested in the 


Distillery Workers Union? 


A 


Yes. 


1408 


go through the salesmen now. Frank Smith. That is about 
all I can remember actually. There were about ten or eleven. 


fa) At the first meeting you attended? 


No. At the first meeting I attended, there were only 


about six or seven. 

Was anyone there from the international union? 

Yes, sir. 

Who was that? 

Mr. Canton. 

Now, would you tell us, Mr. Goldman, nour best recollection 
as to what happened at the first meeting that you attended? 
A Well, the first meeting we attended, 1 Canton discussed 
the union, and he noted how many men that we had there, and 
he said that we couldn't do anything about it until he was 
sure we had a majority of men, and he Giscussed the benefits 
of the union, and he said that when we can get more men that 
we should get in touch with him. 
Q Did anything occur with respect to aie cards at that 
first meeting? 
A Not as I can recall at the first meeting. 
Q Do you remember the date of the first meeting you 
attended? 
A No, sir, I don't. 

MR. MARROW: I would like to have this marked General 


Counsel's Exhibit 26 for identification. 
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(The document above-referred to 


was marked General Counsel's 28 
for identification.) 
Q (By Mr. Marrow) Mr. Gddman, I show you what has been 
marked General Counsel's 28 for identification and ask if you 
recognize that? 
A That is my signature. I remember signing it. 
c@) How about the printing on the card, is that also yours? 
A Yes. 
Q And the date? 
A I said around the Spring. 
Q Does that refresh your recollection as to whether or 
not you signed a card at the first meeting? 
A I still don't remember whether it was the first meeting 
or not. 
fo) This is yours? 
A Yes. 


Q You read the card before you signed it? 


A I don't recall. I just remember signing the card. 


MR. MARROW: I offer General Counsel's Exhibit 28 into 
evidence. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: No objection. 

TRIAL EXMAINER: Mr. Shortell? 

MR. SHORTELL: No objection. 


TRIAL EXAMINER: General Counsel's Exhibit 28 is receivep. 


1410 
(The document above-referred to, 
marked General Counsel's 28, 
was received in evidence.) 
oO (By Mr. Marrow) Now, following the first meeting, which 
I think we have established was May 5, did you attend any 


further meetings of the Distillery Workers Union? 


A Yes, I did. 


Q Do you recall when the next meeting was you attended? 


Could have been three or four weeks later. 
And where was that meeting? 
Same place. 
At the Fire House in East Hartford? 
Yes. 
Do you recall who was present at that meeting? 
I believe the men I mentioned prerioaaly were there. 
Anyone else? 
Let me go through the salesmen's roster -- could I have 
those names? 
QO Why don't you try to name them fo us. 
A Joe Leahy, Al Paul, Frank Smith, Bill McEntroe, myself, 
Gasiorek, Shea, Al Cohen, Ruby Deutsch, Kenny Legare, I believe, 
Tony Kowalezyk. That's as far as I can remember. 
Q Was Mr. Canton at that meeting? 
A Yes, sir, he was. 
Q Now, could you tell us your best recollection, Mr. Gol 


as to what took place at the second meeting you attended 
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of the Distillery Workers? 

A Well, he told us --- 

(0) When you say "he," who do you mean? 

A Mr. Canton. I am referring to Mr. Canton. He had the 
floor. We discussed an election. We felt that we should 
have an election. 

fe) Who said that? 

A Could have been me; could have been one of the other 
boys. And he noted that we had, I believe, at that time 

a majority of the men, either ten or eleven. I helieve that 
is when I signed the card, and he said if he got enough cards 
together, then he caid send a letter to the NLRB and the 


Brescome Distributors demanding an election because he has 


a majority. 


Q Do you recall anything else that was said at that time? 
A No. That is about the outstanding thing I head that 

I recall. 

(9) Do you recall any discussion with respect to how the maj 
was to be ascertained? Or what it was based on? 

A Would you rephrase the question? I don't follow you. 

Q I believe you indicated that there were approximately 
how many employees at the meeting? 

A Ten or elevan. I know we had the majority of the 
emplovees. 


Q When you say majority, do you know how many employees 
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were in the employ of Brescome? 
A At the time 18 or 19. 
(e) And were cards signed at that meeting? 
A Yes, to the best of my recollection. 
MR. MARROW: I would like to have this marked General 
Counsel's Exhibit 29 for identification. 
(The document above-ceferred to 
was marked General Counsel's 29 
for identification.) 
fe) (By Mr. Marrow) Mr. Goldman, I show you what has been 
marked General Counsel's Exhibit 29 for identification and 
ask if you recognize that? 
A Yes, sir. That is mv signature. 
.e) And is the other printing on the Cea SSS 
That is mine too. 
Everything? 
Yes, sir. 
How about the date? 


The date. That is the date. 


TRIAL EXAMINER: The question is did you put the date 


on this. 

THE WITNESS: I must have, yes, sir. what is my hand- 
writing. 
Q (By Mr. Marrow) Do you recall how many meetings you 
attended of the Distillery Workers at the Fire HOuse? 


A Off hand I would say about three, two or three. 
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Q Do you recall whether shortly before the date of June 3 


that appears on that card you attended a meeting at the Fire 
House? 
A No, I can't honestly say that I do. 
1) Your recollection is that yoh did attend two or three 
meetings? 
A Two or three meetings, yes. 
Q Do you recall how many meetings you attended at which 
there were at least ten salesmen present? 
A Possibly two. I know the first meeting we attended 
we didn't have enough salesmen. 
(e) Do you recall at a later meeting you attended there 
were enough salesmen? 
A Yes, sir. 

MR. SOMERS: Objection. Leading. 

MR. MARROW: That was his testimony. 

TRIAL EXAMINER: I won't strike it. Ina way it is a 
recapitulation. 


MR. MARROW: At this time I would like to offer in 


evidence General Counsel's Exhibit 29 for identification. 


MR. SOMERS: No objection. 

MR. SHORTELL: No objection. 

TRIAL EXAMINER: General Counsel's Exhibit 29 is received. 
(The document above-referred to, 
marked General Counsel's 29, 


was received in evidence.) 
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a) (By Mr. Marrow) Mr. Goldman, at this meeting do you 


~ 


recall any other documents being signed? 

A Documents? No, sir. I can't honestly say that I do. 
Q Do you recall any other discussion other than what you 
have told us already? 

A No. Actually it was the same discussion that we had 
previously as far as I can remember. 


Q You don't remember any other discussion? 


o oO NX o an kh WwW WN 


A No. 


Q Do you recall any discussion as to what might happen 


Ye 
tH oO 


when the company learned of the men's interest in the union? 


w 
0 


A Yes. 


~ 
a 


Q Could you tell us what was said and by whom in that 


record? 


~ 
o aA 


A Well, I thnk we were discussing the fact that since 


~ 
oH 


we were going into this, should the company find out about i 


~ 
J 


what we should do. 


~ 
00 


Q Do you recall who said that? 


A I think I brought that up. 


~ 
© 


Q Could you tell us vour best recollection what was said 


and what happened? 

A I said that if we were asked about the union, what should 
we say. 

Q This is what you said to Mr. Canton? : 


A Yes. And I said that if we were asked to sign anything 
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or have an election, what we should do because I said this 


probably could come up. Mr. Canton said to go along with 
them, say that we are definitely against the union, we want 
no part of it. This is the extent of the conversation. 

(@) Do vou recall anv document or statement that was prepare 
following that? 

A By --- 

9 By the people who were there? 

A No, sir. 

(9) Mr. Goldman, I show you what has been received in eviden 
as Charging Party's 3-A and ask if you recognize it? 

A Uh hm. 

Q Do you recognize it? 

A I recognize my handwriting and signature. Evidentallyv 

I signed it. 

(9) Do you recall where and when you signed? 

A Only possible place I could have signed it was at the 
Fire House in East Hartford. 

fe) And what was the last meeting that you attended at the 
Fire House, do you recall the date? 

A No, sir, I don't. 


(9) Would it have been the same date that you signed the 


card, the last card I have shown you which was General 


Counsel's Exhibit 29? 


A Could have been. 
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fa) Did you attend any meetings at the Fire House 
that, if you recall? 
A I really can't recall. 

But that is your signature? 

Yes, sir. 

You did read this before signing it? 

Yes, sir -- that there? 

Let's see. 

I don't remember if I read it or not. = saw everybody 
sign it and I signed it, but that is my signature. 

Now following the meeting or the last meeting at which 
you signed a union card, did you have an occasion to receive 
any letter or correspondence from Mr. Canton? 

A Correspondence I can't recall; telephone conversations 

I can. | 

c9) You don't remember receiving a letter from Mr. Canton? 

A I may have, but I receive so much mail I just can't 
remember that. . 

Q Mr. Goldman, I show you what has been received in evidenge 
as General Counsel's Exhibit 8 and ask if you recognize that? 
A This I remember. 


Q You did receive that? 


A Yes, I remember from the first paragraph, "On this date, 


fild a petition ---" Yes, sir. 


Q Now, do you recall whether you yourself had any 
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correspondence with Mr. Canton during this period? 

A Specifically I can recall some correspofidence. I 
remember sending him a registered letter. 

Q Do you recall when that was? 

A This must have been after the last meeting that we had. 
It could have been after the last meeting that we had. The 
last date on that card, I believe, was 6-3, something like 
that. 

(9) This is a letter you wrote? 

A He asked me to write, yes, sir. 


He asked you to write it? 


Do you recall what you said in the letter? 


0 
A Kes. sir. 
Q 
A 


He asked me to tell "hom who was at the meeting in 
Adinolfi's office, what men were present, what attorneys 
were present, and what was discussed, and to send it ot 
him registered, a registered letter. 

Q Did you in fact do that? 
A Yes, sir, I did. 

Do you recall anything else that you said in the letter? 

No, sir. These things stand out specifically in my 

-- men present, attorneys present, what was discussed. 

Do you recall expressing your feelings in the letter? 

I may have. 


Do you recall what that was? 


JA-1065 


1418 
A No, sir, I don't. This was suppose to be confidential, 


this letter. It's not very confidential. May I see it, sir? 

MR. MARROW: I have to have it marked first. 

I would like to have this marked Gonerat Counsel's Exhi 
No. 30 for identification. 

{The docunient above-referred to 
was marked General Counsel's 
No. 30 for identification.) 

TRIAL EXAMINER: Mr. Shortell, by the way if that is 
received in evidence, General Counsel will have an obligatio 
to see that you have a copy of it. 

Q (By Mr. Marrow) Mr. Goldman, I show you what has been 
marked General Counsel's Exhibit 30 for identification --- 

MR. SOMERS: I am going to object to the witness being 
shown the document. I think it is a self-serving document. 
I think if he has any recollection as to those at the meetin 

MR. MARROW: ‘The witness has stated that his recollecti 
has been exhausted. 

MR. SOMERS: I ask that the Trial Examiner examine the 
document, and I am going to object on the same ground I 
state earlier. 

TRIAL EXAMINER: You are talking about Generl Counsel's 
Exhibit 25? 

MR. SOMERS: Yes. I ask that the witness not read that 
document until this discussion is over. 


TRIAL EXAMINER: Well, first, I don't think that the 
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argument that it is a self-serving document seems to have 


merit. I haven't read it, but a personal letter written 


from this witness to someone else if it contains probative 


evidence would be admissible. He is not a party. 


MR. SOMERS: He is not a party? 

TRIAL EXAMINER: Not that I know. Not a party to this 
proceeding. I am assuming, based on the General Counsel's 
question of the witness, that there are some statements 
in this document which would indicate the witness’ adherence 
or rejection of the union. If so, that is a legitimate 
inquiry, isn't it? 

MR. SOMERS: I don't think this man's recollection has 
truly been exhausted. 

TRIAL) EXAMINER: That is another matter. The witness 
was asked if he remembered stating his feelings to Mr. Canton 
in this letter, and he indicated that he didn't remember. 
However, if this discussion has served to refresh his 
recollection, I will take his answer now. 

Do you want to see if the witness's recollection has 
been refreshed? 

MR. MARROW: Yes, I do. I thought I had asked him if 
he could remember anything else that he said in the letter, 
and I believe his answer was no. I then showed him the 
letter to ask whether that refreshed his recollection whethe 


he expressed any of his feelings or sentiments in the letter 
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TRIAL EXAMINER: Just a moment. Mr. Goldman, do vou 


presently remember what you said in this letter? 
THE WITNESS: No, I can't honestly remember. The only 


thing I can remember speaking of --- 


TRIAL EXAMINER: All right. If you can't remember, then 


the letter can be shown to him. 

MR. SOMERS: Please note mv strenuous objection on the 
record. 

TRIAL EXAMINER: Mr. Shortell, I assume you join in the 
objection? 

MR. SHORTELL: Yes, sir. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Yes, this is the confidential letter that 
I wrote, and I was told it wouldn't be revéaled under any 
circumstances. 
Q (By Mr. Marrow) That is your signature? 
A Yes, sir, it is. 
Q Now, having read General Counsel's Exhibit 30 for 
identification, do you now recollect what aoe expressed to 
Mr. Canton as your sentiments with meres the Distillery 
Workers Union? 
A I remember writing that letter there. Insofar as 
expressing any other comments to Mr. canton with regard to 
the union, do you mean in favor of it, is that what you mean? 


Q This is your letter? 
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Yes. 
That is your statement? 
A Right. 
OQ And those were your sentiments at the time you wrote the 
letter? 
A At the time I wrote it, ves. 
Oo With regard to the events described there, is that your 
best recollection of the events as well? 
A Yes. 
Q Do you recall the meeting at Mr. Adinolfi's office at or 
about the time this letter was written? 
A Yes, sir. 
Q I think £ asked you, Mr. Goldman, if you recalled the 


meeting at Mr. Adinolfi's office at about the time this 


letter was written. How many meetings do you recall at which 


all of the salesmen were present? 

A At Mr. Adinolfi's office? 

Q Yes, at or about this period in June of 1967? 

A The nearest thing that I can remember is another meeting 
that we had after that where we had a vote. Could have been 
another one at this time. 

Q How about the meeting prior to the taking of the vote, 
do you recall that meeting? 

A I recall a meeting. 


Is that the meeting you have described in your letter? 
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A Yes, that must be the one where all the men were 


present. 
ie) Who else was present besides the mene Was Mr. Adinolfi 
there? : 
A Him or Mr. Kelly, I don't know which one. 
Q Mr. Kelly presided at that axis 
A He presided at one of them. I can't recall which one. 
Q Do you recall anyone else being present seresh 
Besides the men and the attorney? 
Besides the salesmen? 
No, sir. Well, Bernie Sandler. 
Who was Mr. Sandler? 
He was our sales manager at the time. 
Anyone else there? Do you recall? 
How about Mr. Amoroso? 
Well --- 
Do you know Mr. Amoroso? 
Of course. 
Was he there? 
I honestly don't remember if he was there or not. 
Do you recall what occurred at that first meeting at 
Mr. Adinolfi's office? 
A No, sir. 


After having read your letter, General Counsel's 30 for 


JA-1070 


1423 


identification, is your memory refreshed as to what took 
place at that meeting? 

A Well, if that is the meeting that I am referring to, 
actually everything I wrote in the letter took place. 

(@) Well, you can't describe it apart from the letter 
sufficiently? 

A No, sir, I can't honestly say that I can. 

9 It is your testimony that at the time you wrote this 
letter, those were the events as you best recollected them? 
A Yes, sir. 

MR. MARROW: I would like to offer in evidence General 
Counsel's Exhibit 30. 

MR. SOMERS: Objection. It was mean to refresh the 

memory of the witness. That was the purpose of the document. 
I don't think it has any probative value. 

MR. MARROW: From the testimony of the witness, the 
best recollection recorded is the best evidence as to this 
witness' testimony of the witness' recollection as to the 
events that occurred at the time the letter was written. 

TRIAL EXAMINER: General Counsel seems to have qualified 
the document under that principle. Mr. Somers, do you want 


to address yourself to the idea of past recollection recorded 


MR. SOMERS: He has no independent recollection of the 


events, and after having seen the document, he had no independent 


recollection of the events. Now, if he doesn't have an 
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independent recollection, I don't see how this man can 
testify that those in face were the events. 

TRIAL EXAMINER: If I heard his testimony correctly, 
he also testified at the time he write the letter he knew what 
the events were and that the letter is an accurate statement 
of what occurred, even though he now has ~ independent 
recollection. That is the definition of a} paper containing 
past recollection recorded. i 

MR. SOMERS: I would like Voir Dire on the document. 

TRIAL EXAMINER: All right. : 

VOIR DIRE 

(By Mr. Somers) Mr. Goldman, do you know where you wrote 

letter? : 

At home, sir. 

Were you alone? 

Yes. 
Q Do you recall how long after these events you wrote this 
letter? | 
A It was probably the following day, either that night or 


the following day. 


Q Do you recall what day the meeting took place in 


Mr. Adinolfi's office? 
A No, sir. 
Q Do you recall how close to the election it was? 


MR. MARROW: May we be specific as to which election? 
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TRIAL EXAMINER: Mr. Shortell? 

MR. SHORTELL: I will object to it also. 

TRIAL EXAMINER: The objection is overruled. 

MR. SOMERS: Exception. 

TRIAL EXAMINER: General Counsel's 30 and 30-A are 

received. 

(The documents above-referred to, 
marked General Counsel's 30 and 
30-A, were received in evidence.) 

TRIAL EXAMINER: You have an automatic exception. 


DIRECT EXAMINATION (Continued) 


Q (By Mr. Marrow) Mr. Goldman, going back for a moment 


to the last Distillery Workers Union meeting that you attended 


do you recall that? 

A The last one? 

Q At which time you testified you signed a card for the 
union? 

A Oh, that particular one? 

Q Yes. 

A Yes. 

Q And you testified that Mr. Canton made some statement at 
that time with respect to making a demand on the company? 

A To the best of my recollection, yes, sir. He said if he 
could get enough signatures on the cards, that would constitut 
a majority, that this is what he would do. 


Q And what was that? 
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A To send a letter to the NLRB and a letter to Brescome 


demanding an election, that he has the required signautres. 

That was the only thing he said? 

I can't remember everything, Mr. Marrow. I try. 

Did he say anything about requesting recognition? 

I don't remember exactly. I don't remember the exact 
terminology. This is all that I remember. 
Q Did he say anything with respect to the possibility of 
having a disinterested party examine the cards? 

MR. SOMERS: Objection. This is leading. 

TRIAL EXAMINER: Read the question. 

(The pending question was read by the reporter.) 

MR. SOMERS: The question is leading. 

MR. MARROW: I think it is an attempt to refresh this 
witness' recollection. 

MR. SOMERS: There is one way of refreshing his recollection 
and another way of putting words in his mouths 

MR. MARROW: I don't appreciate these comments from 
counsel for Respondent. 

TRIAL EXAMINER: There are different ways of asking 
that. See if you can rephrase it, Mr. Marrow. 
Q (By Mr. Marrow) Do you recall anything else that Mr. Ca 
said at that meeting on June 3 as to what he might or could do 


with respect to the cards? 


A I can't honestly remember. I really can't. 
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Q Did he outline or describe any steps that he might take 
if you recall? 
A The only thing I can actually recollect I have already 
stated about the cards -- enough signatures on the cards, 
send them out a letter demanding an election. There are only 
certain specific things that one can remember and this is one. 
Q There are maybe others? 
A There may be others, but I just can't remember anything 
else. 

TRIAL EXAMINER: All right, you may ask the question 
and I will rule on it if necessary. 
Q (By Mr. Marrow) Now, do you recall whether anything was 
said on that occasion by Mr. Canton with regard to the 
possibility of submitting the cards to an independent or 
a disinterested third party to have them check them prior to 


going to the NLRB? 


A I can't honestly say that I remember. 


Q Do you, recall Mr. Canton saying that he might make a 
demand on the company to recognize the union prior to going to 
the NLRB? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Could I have that question again? 
Q (By Mr. Marrow) Do you recall Mr. Canton saying that 
he might or that he would make a demand for recognition on the 
company,-meaning Brescome? 
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TRIAL EXAMINER: You will have to rephrase that question. 
It's a double question as you stated it. 
Q (By Mr. Marrow) Do you recall at this meeting Mr. Canton 
stating that he would make a demand on the company for 
recognition based on the cards? : 
A Something to that effect. 
Q And that he would make that demand first before resorting 
to the NLRB? 

MR. SOMERS: Objection. 


TRIAL EXAMINER: Overruled. 


THE WITNESS: Well, the only thing I can remember, he 


mentioned both the NLRB and Brescome in the same breath. 
Q Now, you recall that there was an election conducted by 
the NLRB, Mr. Goldman? 
A The regular election? 
Q Yes. 
A Yes, sir, I remember that. 
Q Following that election, did you receive any new benefits 
from the employer? 
A Not immediately. 
Q When you say not immediately, at some time after the 
election did you receive some new benefits? 
Yes, at some time. 
Do you recall when that was? 
Several weeks afterward. 


What were the new benefits that you received? 


JA~-1076 


1431 


A Paid up -- well, not paid up, half the hospitalization, 
the following year paid up hospitalization, protected territo 


I can't remember them all. I really can't. 


Q But you do recall that there were some changes made? 


A Yes, sir. 
Q Now, apart from the two union cards that you have already 
seen this morning, do you recall seeing any other cards simila 
to those? 
A I don't. I honestly don't. 
Q Do you recall several years ago receiving a communication 
from Mr. Canton with respect to organization by the Distillery 
Workers Union? 

MR. SOMERS: Objection. This is not relevant, what 
happened several years ago. 

MR. MARROW: Preliminary. 

TRIAL EXAMINER: I will take a yes or no answer to that 
question. 

THE WITNESS: May I have that question again? 
Q (By Mr. Marrow) Do you recall a few years ago receiving 
a communication or letter from Mr. Canton with respect to the 
organizing campaign of the Distillery Workers in the State of 
Connecticut? 
A No, sir, I can't honestly say that I do. 
Q Do you have any recollection of having signed a union 


card two or three years ago? 
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MR. SOMERS: What is the relevance of what happened two 
years ago? : 
TRIAL EXAMINER: Mr. Marrow, I will sustain the objection 
MR. MARROW: I would like to have this marked as General 
Counsel's Exhibit 31 for identification. 
(The document above-referred to 
was marked General Counsel's 31 
for identification.) 
MR. SOMERS: I would like to examine the document. 
Q (By Mr. Marrow) Mr. Goldman, I show you General Counsel' 
Exhibit 31 for identification and ask if you! recognize that? 
MR. SOMERS: Objection. This card is three years old. 
I don't see its relevancy. | 
TRIAL EXAMINER: I am not going to sustain an objection 
to the witness identifying it, if he can. 
MR. SOMERS: What is the relevancy of his identifying it? 
What is the relevancy of the card itself? | 
MR. FEINGOLD: Shall we excuse the witness? I don't 
think it is proper to argue while the witness is present. 
I am going: to object to any argument while the witness is 
present. 
TRIAL EXAMINER: This has taken half a page whether this 
witness can identify this piece of paper. Can you identify it? 
THE WITNESS: Yes, sir. 


TRIAL EXAMINER: Did you sign it? 


THE WITNESS: It is my signature, yes, sir. 
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TRIAL EXAMINER: Did you put any other material on it, 
any writing? 

THE WITNESS: No, sir. 

TRIAL EXAMINER: The rest of the writing is not yours? 

THE WITNESS: The rest of the writing is mine. This is 
all my writing. 
Q (By Mr. Marrow) Everything that appears on the reverse 
of the card; that is the side opposite the address portion? 
A Yes, sir. 

TRIAL EXAMINER: The witness has identified it. 


(By Mr. Marrow) Did you read the card before you signed 


MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. I assume what counsel 
assumed is so that this card is several years old? 

MR. MARROW: That is correct. 

TRIAL EXAMINER: All right. I will sustain the objection 

(By Mr. Marrow) Do you recall mailing the card? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: I will permit counsel to determine whether 
or not the card was delivered. 

Did you mail it? 

THE WITNESS: I obviously did, sir. 


MR. MARROW: No further questions at this time. 


TRIAL EXAMINER: You have concluded your questioning of 


this witness, Mr. Marrow? 
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MR. MARROW: Yes. 
TRIAL EXAMINER: Mr. Feingold? 
Q (By Mr. Feingold) Mr. Goldman, I show you Charging 
Party's 3-A and ask you whether you recall -- excuse me. Do 
you recall whether that was signed at a meeting of the salesmen? 
A I can't honestly say whether it was or not. This is my 
signature. I must have signed it, but I can't --- 
Q Well, I thought you testified in answer to Mr. Marrow's 
question that it was signed at a meeting of 'ten salesmen and 
you were all sitting around a table? 
A Well, If I said that -- but I just can't recollect signin 
it at that specific time. This is my coca 
Let me refresh your recollection about this paper. You have 
it? | 
Yes. 
Do you recall that at a meeting that you raised a question -- 
MR. SOMERS: Objection. This is leading. 
TRIAL EXAMINER: Overruled. 
Q (By Mr. Feingold) You asked a question ahoae how the emplbyees 
could be members of the Association and the Distillery Workers 
at the same time? 
MR. SOMERS: Objectin, leading. 
TRIAL EXAMINER: No, I am going to Bverrate it. I think 


I should state because the witness has shown some lack of 


recollection of these various matters. That .deesn't mean tha 
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you have complete license. 

MR. FEINGOLD: My license has gone thus far. 
Q (By Mr. Feingold) Do you recall? 
A Would you repeat the question. 
Q Do you recall at a meeting of ten salesmen youfaised the 
question as to how the salesmen coulda support the Distillery 
Workers Union and be members of the Association at the same 
time? 
A I don't recall raising that question. 
Q You never recall? 


A I don't recall, no. 


Q Could you have maybe raised that question? 
A 


I could have raised that. I could have raised a lot of 
questions but I don't recall that one. 

TRIAL EXAMINER: I am not interested in whether he might 
have raised it, Mr. Feingold. 
Q (By Mr. Feingold) Do you recall that there was a meeting 
at the time when you signed an authorization card, General 
Counsel's Exhibit 29 in evidence? 

MR. SOMERS: May we ask that the witness be shown that 
card? 

THE WITNESS: If there was a meeting when I signed this 
card? 
Q (By Mr. Feingold) Yes. 
A I believe there was. 
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Q And were all the salesmen -- were a renner of the salesme 
sitting around? 
A Yes, sir. 
Q And were they all given cards? 

To the best of my knowledge they were. 

Do you recall that you signed a card previously? 

I didn't recall, but I guess I did. 

But you recall signing this card? 


A Not that specific card. I just said I remember signing 


a card to two, but I don't remember specifically if that is 


the card that I signed. 
Q Is your signature -- is that your signature and all the 
writing on that card? 
A This is mine. 
Q And were the cards that you signed signed at meetings 
of the employees, salesmen employees? 
At the Volunteer Fire House there? 
That is right. 
Must have been a meeting there. 
Did you attend meetings at the Voluntary Fire House? 
Yes. 
How many meetings did you attend? 
Two or three. 
That you attended? 


Yes, sir. 
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Q Do you recall there was a discussion about now we have 
a majority of the employees? 

MR. SOMERS: This is leading. This man is their witness. 
This is not cross examination. Is he trying to impeach his o 
witness? 

TRIAL EXAMINER: Mr. Somers, I am not so concerned about 
that as I am in your purpose in going over the material, 
Mr. Feingold. 

MR. FEINGOLD: I want to refresh his recollection. This 
man has suddenly faulty recollection. 

MR. SOMERS: I object to the characterization of the 
witness' recollection. 

TRIAL EXAMINER: Mr. Feingold, that was not necessary. 

MR. FEINGOLD: I apologize to the Trial Examiner and 
the witness. He has a lack of recollection and he so stated. 


TRIAL EXAMINER: I permitted General Counsel a considerable 


latitude in attempting to refresh his recollection. If you 


have matters that would assist, I will permit you to go over 
that material, but not the same questions all over again. 

MR. FEINGOLD: I am not. 
Q (By Mr. Peingold) Do you recall that subsequent -- I with- 
draw that. 

Do you recall that Mr. Canton called a meeting or the 
salesmen called a meeting sometime before the election, 


a short time before the election at the Fire House? 


JA-1083 


Yes, sir. 

And that you were not present? 

MR. SOMERS: How would he recall if he were not present? 
TRIAL EXAMINER: The witness testified that he recalls 
such a meeting was called. | 

THE WITNESS: That I was not present? 

(By Mr. Feingold) You were not present and you telephoned 
the Fire House that you could not attend? 

Yes. 

You recall that? 


Uh hm. 


Q And do you recall that that was about a week before the 


election? 

A I don't remember how far it was before the election. That 
I don't. | 

Q Do you recall that when you were not at the meeting, 

Mr. Canton called you at your home? 

A That I can't recall. 

Q You don't recall any conversation on a Saturday = 

on a Thursday night, July 13, 19672 

A Good god, no. 

Q A telephone call with Mr. Canton? 

A I don't remember that. I just don't. I may have talked 
with one of the men. : 


Q The night of the meeting? 
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A I may have, but I can't specifically say I talked to 
Mr. Canton. 
Q Now, isn't it a fact that at these meetings of the salesmen, 
you were very active and asked a great Many questions, 
Mr. Goldman? 
A I asked as many questions as the next fellow, yes. 
Q Didn't you ask even more questions? 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Overruled. 
Q (By Mr. Feingold) Didn't you ask more questions than the 
other fellows? 
A What questions. 
Q About procedures? 
A Very little about procedures. I was interested in what 
the union could do for me. 
Q Weren't you an ardent supporter of the union? 
A At the time, yes. 
Q At the time you signed the card, didn't you want the 
union to represent you? 
MR. SOMERS: Objection, leading. Subjective, and the 
ame question objections have been made to that have been sustai 
TRIAL EXAMINER: I will sustain the objection to the last 


question. 


Q (By Mr. Feingold) And when you signed this card, didn't 


sign it to have the union represent you? 
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MR. SOMERS: Objection. 

TRIAL EXAMINER: Same objection, sane ruling. 
Q (By Mr. Feingold) Now, you said that at that time you 
were in support of the union. How did cose want the union to 
Support you at that time? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. No, wait a minute. Rephrase 
that question. 
Q (By Mr. Feingold) You testified at that time you wanted 
the union to support you at that time or you supported the 
union, is that correct? 

THE WITNESS: Want me to answer that? 

TRIAL EXAMINER: Yes, you can answer. 

THE WITNESS: I supported the union at that time? 

(By Mr. Feingold) Yes. 

Yes. 

And you supported the union after you signed this card, i 

right? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Well, of course we signed those cards --- 
Q (By Mr. Feingold) I am asking you at the time you signed 
the card is it not true you supported the union? 


A When I signed a confidential card. 


This card was a confidential card, wasn't it? 
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A Absolutely. It wasn't to be revealed to anyone under 
any circumstances. That is what Mr. Canton told us. 
Q That is right. 
A And we trusted him. 
Q And Mr. Canton told you he was going to make a demand 
on the company for recognition based on these cards? 


MR. SOMERS: Objection. 


TRIAL EXAMINER: Overruled. 


THE WITNESS: He said that if he got enough signatures 
from the men. 
Q (By Mr. Feingold) Didn't he say he was first going to 
write a letter to Brescome asking for roacognition? 

MR. SOMERS: We have been over this and it is leading. 

TRIAL EXAMINER: I will overrule the objection. 

THE WITNESS: The only thing I can remémber and I stated 
it --- 
Q (By Mr. Feingold) Didn't --- 

TRIAL EXAMINER: Let the witness answer. 

MR. FEINGOLD: This is a yew or no answer. He can fill i 
in afterwards. 

TRIAL EXAMINER: Miss Reporter, will you read the last 
question. 

| (The last question was read by the reporter.) 

Q (By Mr. Feingold) Because he had the majority of the cards? 


A No. The only thing I reéan remember I stated. 
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Q You don't remember him saying that? 
A No, sir. 
Q But you do remember he did say something about writing 
to Brescome? 
TRIAL EXAMINER: This has been stated several times, 
Mr. Feingold. Let's get on. 
Q (By Mr. Feingold) Now, you were president of the 
Association, weren't you? 
A Yes, sir. 
Q How many meetings did you attend of the Association 
while you were president? 
A Any meetings that they had. 
Q Well, you tell me how many meetings they had? 
A Probably two. 
Q When were those meetings? 
A Oh, I don't know. 
Q Well, how often would the Association meet, Mr. Goldman, 
prior to the election? 
A I believe twice a year. 
Did you preside at these meetings? 
No, I don't think so. 
And what happened at these meetings? 
Well, of course we read the minutes of the previous 


meeting, and it was a very short meeting. 


Q What else took place at this meeting? 
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I don't -- nothing else actually. 
Weren't there elections? . 
A Well, when the time came for elections, we had elections. 
Q Isn't it a fact that that was the only time that you met, 
for the election of officers? 
MR. SOMERS: Objection. 
Q (By Mr. Feingold) Prior to the time the Distillery 
Workers started to organize? 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Sustained. 
MR. FEINGOLD: On what ground? 
TRIAL EXAMINER: You are leading. You are cross examini 
own witness. It has been thoroughly covered. 
MR. FEINGOLD: I think I have a right to cross examine 
witness at this stage of the interrogation. 
TRIAL EXAMINER: Only if you are attempting to show 
he isn't credible. 
FEINGOLD: I am not trying to show that at this point. 
Mr. Feingold) Do you resent the union, Mr. Goldman? 
SOMERS: Objection. 
Q Mr. Feingold) Do you resent the Distillery Workers 
Union? 


TRIAL EXAMINER: You mean as of the presen time? 


Q (By Mr. Feingold) As of the present time? 


A Do I resent --- 
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The Distillery Workers Union? 

No, I don't resent them. 

Do you feel any hostility? 

Certainly now I feel a certain hostility. 

MR. FEINGOLD: Based on that answer, T wuld like to cros 
examine this witness. 

TRIAL EXAMINER: All right. It is granted. 

MR. SOMERS: I object. 
Q (By Mr. Feingold) Now, Mr. Goldman, isn't it true that 
Charging Party 3-A was draw by Mr. Smith as a result of the 
question you personally asked Mr. Canton and the other salesmen? 
A What question was this? | 
Q Read it. 
A 

Sir, may I have your answer? 

May I have the question again? 

TRIAL EXAMINER: Read the question. 

(The pending question was read: bythe reporter.) 

THE WITNESS: What was the question that I asked the 
others and Mr. Canton? 

(By Mr. Feingold) I am asking you, Mr. Goldman. 

“I don't remember the question. i 


Didn't you --- 


TRIAL EXAMINER: Just a moment. Do you remember asking 


a question? 
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THE WITNESS: I remember asking a lot of questions. 
TRIAL EXAMINER: Do you remember asking the question whic 
resulted in this document? 


THE WITNESS: No, I can't honestly say that I do. 


Q (By Mr. Feingold) Do you recall you asked a question 


about the problem of being a member of the Association and 
supporting the union at one in the same time and wouldn't that 
raise a problem with the Association? 
A No, sir. 
Q Do you remember that there was such a discussion at a 
meeting you attended? 
A The conflicting Association? 
Q Yes. 
A There could have been, but I don't recall. 

You don't have any recollection of that at all? 

No, sir. 

Do you read documents when you sign them? 

Depends what document it is. I sign a lot of things I 
don't read. 
Q How much schooling have you had, Mr. Goldman? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. 

(By Mr. Feingold) Do you read an write English? 

THE WITNESS: Do I have to answer a question like that? 


Is this an inquisition? 
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MR. SOMERS: Could we have a recess for five minutes? 

‘TRIAL EXAMINER: Just a minute. 

Mr. Goldman, you have to compose yourself. I will see t 
it that you are not taken advantage of. on the other hand, 
you will have to answer questions. : 


THE WITNESS: I realize that. 


TRIAL EXAMINER: The last question is not necessary. 


MR. FEINGOLD: I don't think I am taking advantage of thi 
witness at all. He stated --- | 
TRIAL EXAMINER: I am sustaining an objection to the 
last question. 
Mr. Feingold) Since the election, have you gotten 


accounts, Mr. Goldman? 


SOMERS: Objection. I don't see the relevancy of 
this witness --- 

MR. FEINGOLD: Have you gotten any more accounts? 

THE WITNESS: No, I lost some accounts. 

TRIAL EXMAINER: Gentlemen. Mr. Goldman, please don't 
get into an argument with counsel. It doesn't help the hearin 
at all. 

All right, let's go on. The witness has answered it. 
There is no need for me to strike the answer. 

Q (By Mr. Feingold) Mr. Goldman, have you discussed this 


case with Mr. Lentz? 
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No, I haven't. 

At any time? 

No. Absolutely not. 

Have you discussed this case with Mr 
We have had discussions. 

How many discussions? 

I think one or two. 

And where were these discussions? 

In the office. 


And what were these discussions? 


a 
Nothing, just general discussions. That's all. Nothing 


about the case or anything. 
Q Did you sign any document for him? 
A I made a statement. 
Did you sign any document for him? 
Yes. I signed a statement in his office. 
In whose office? 
In the Brescome office. 
Was that during a sales meeting? 
No, six, it was prior to a sales meeting -- you mean 
our sales meetings? 
Q Yes. 
A Prior to one of our sales meetings. 
Q Was it during a sales meeting that you were called into 


the private office to sign a statement? 
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No, it was before. 
Before? 
Yes. 
And were you alone with Mr. Somers? 
Uh hm. 
Where was this? 
In the office, the Brescome office. 
And that was the only time you spoke ms him? 
A No, and I spoke to him after that. Tico back to the 
office, which I do once in a while, and I ine Mr. Somers. 
Q That same day? 
A No, this was afterward. 
Q How many times after the day you gave him a statement? 
Did I speak to him? 
Yes. 


Two or three times, 


MR. FEINGOLD: Do you have any statements of this witness 


MR. SOMERS: Yes, I do. 
MR. FEINGOLD: May I see it. 
MR. SOMERS: Is ita proper request? 
TRIAL EXAMINER: TI have no authority to direct you to 
give him a statement. I¢ you do it, you will do it of your o 
23 || accord. : 
24 MR. FEINGOLD: Well, Mr. Marrow, advises me that I am not 


25 || entitled to it, so I am not going to press the issue. 
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MR. SOMERS: I would be glad to turn them over to counsel 
MR. FEINGOLD: I am not going to press the issue. 
TRIAL EXAMINER: Gentlemen, proceed. 
Q (By Mr. Feingold) Now, do you recall that shortly after 
the election there was a meeting in Mr. Adinolfi's office? 
A Yes. 
Q And do you recall what that meeting was for, Mr. Goldman? 
A More or less to -- do you want me to tell you? 
Q Yes. 
To set up a grievance committee. 
Were you on that grievance committee? 
Yes, sir, I was. 
YOu were a member of it? 
Yes, sir. 
MR. FEINGOLD: I have no further questions. 


MR. SOMERS: I would like any statements that have been 


signed by this witness or any verbatim transcripts of any 


oral statement that he made. 
MR. MARROW: There are none. 
MR. FEINGOLD: Excuse me. I have one more question. 
Q (By Mr. Feingold) Do you recall after the election you 
called Mr. Canton? 
A After what election? 
Q After the NLRB election? 


No, sir, I can't honestly say that I do. 
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Q Do you recall calling Mr. Canton and telling him to with- 
draw the charges that the union had filed? 

MR. SOMERS: Objection. I don't see the relevancy. 

TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: I think it is very important here. It 
goes to 8(a) (1). 

MR. SOMERS: There is no allegation as to what happened 
or what occurred after the election. 

TRIAL EXAMINER: The question was whether the witness 
called Mr. Canton and asked Mr. Canton to drop certain charges 

MR. FEINGOLD: Filed with the NLRB. 

TRIAL EXAMINER: Does that include charges that are 
presently before me? 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: Now, what is the purpose? 

MR. FEINGOLD: I will establish the perros of it. I wou 
like an answer to that question. 

MR. SOMERS: I would like to establish the purpose prior 
to getting an answer to that question. 

TRIAL EXAMINER: Gentlemen, I have Deenirettecting on 
this while you gentlemen have been talking. I can think of 
one legitimate reason for the question Doing aakere and 
therefore, I will overrule the objection. Go ahead. 


Q (By Mr. Feingold) Do you recall calling Mr. Canton after 


the election and asking him to withdraw the pending charges, 


JA-1096 


charges that are being heard by the Trial Examiner? 

A I recall calling him, but I don't know specifically what 
I said. 

Q Well maybe I can help you refresh your recollection. 
Wasn't there some discussion about the union dropping, the 
Distillery Workers Union dropping this matter? 


MR. SOMERS: I am going to object. I don't see the 


relevancy. There is no allegation, there is no charge that 


this man was an agent of management. There is no such 
allegation. 

TRIAL EXAMINER: I think at this point I had better hear 
from Mr. Feingold as to what we are getting into. 

MR. FEINGOLD: First, it goes to credibility. The man 
has obviously shown at some subsequent date a change, and I am 
entitled to show this man's conduct. 

TRIAL EXAMINER: I think you have become sufficiently 
remote, so I, am going to sustain the objection. 

MR. FEINGOLD: I have no further questions. 

TRIAL EXAMINER: General Counsel states that he has no 
statements from this witness. We will take a ten-minute ° 
recess in any event so you can prepare cross examination. Come 
back at 20 minutes to. 

(A recess was taken.) 
TRIAL EXAMINER: On the record. Cross examine, 


Mr. Somers. 
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Hitching Post? 


A No, I didn't, but I recall the incident of that. I don' 


think --- 
Q Did you attend the meeting at the Chinese Hitching Post? 
A No, sir. i 
Q Now, do you recall the first meeting of the union which 
you attended? 
A I believe I did. 
Q And at that meeting, you signed the first card which 
has been shown you in evidence, is that correct? 
A Yes, sir. 
Q And that was May 5, 1967? 
A Yes, sir, because I said it was around the springtime. 
Q You signed the card at that meeting, the card which is 
dated May 5? | 
A I can't actually recall if that was the first meeting 
or not. 

But you recall signing that card? 

I recall signing a card, yes. 

Now, to the best of your recollection, mia --- 

MR. SOMERS: I believe there is another witness outside. 
I would like to have the door left closed. 
Q (By Mr. Somers) Now, at this first meeting prior to your 
signing the card, to the best of your recollection what did 
Mr. Canton say about that card? 
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A He told us that it was for an election, and if we had 
enough cards, he could demand an election; he had enough 
signatures on the cards that is. 
Q And did he hand you the card after saying that? 
A Did he hand me the card personally? 
Q Yes. 


A I believe he passed them around. 


Q And you then signed? 
A 


I signed the card. 
Q Now, do you recall the meeting on June 3 where you signed 
the second card? 
A I can't specifically remember that meeting. 
Q Do you recall signing a second card? 
A I know I signed, but I just can't recall that specific 
meeting. The only meeting that I remember is that first meeting 
when I signed the first card. I remember the men who were 
there. We finally got enough men together. 
Q Now, you recall the second meeting that you attended. 
Let me ask you this. Do you recall that after the first meeting 
you attended more employees came to the second and third meetings? 
A Yes, sir. 
Q And do you recall if Mr. Canton repeated the same words 
with regard to the cards? 

MR. FEINGOLD: I am going to object to that. 


TRIAL EXAMINER: Had you completed your question? 
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to make sure I am not missing something. I have consistently 
sustained objections to that question in the absence of 
a foundation. 

MR. SOMERS: All right. I will withdraw the question. 
Q (By Mr. Somers) Did Mr. Canton tell you that those cards 
were only for an election? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Overruled. 


THE WITNESS: Yes, sir. 


Q (By Mr. Somers) And did you sign that card for an 


election? 

MR. MARROW: Objection. 

TRIAL EXAMINER: Sustained. 

Q (By Mr. Somers) At any other meeting was the card 
explained to you by Mr. Canton? 

A: I can't recall. 

Q When you signed the card -- strike that. At the first 
meeting when you signed a card, were you told by Mr. Canton th 
there had to be an election? 

MR. FEINGOLD: This has already been gone over and 
answered and thrashed out. 

TRIAL EXAMINER: Well, the present question is asked more 
in terms of time. I will let the witness answer as to his 
recollection of when it was Mr. Canton said this. 

MR. FEINGOLD: That's not the question. 
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TRIAL EXAMINER: Read the question back. 

(The pending question was read by the reporter.) 

MR. FEINGOLD: This is a conclusion. 

TRIAL EXAMINER: The question of the witness is whether 
he was told this statement at the first meeting at which he 
signed the card, is this correct, Mr. Somers? 

MR. SOMERS: That is correct. 

TRIAL EXAMINER: Can you answer that question? 

THE WITNESS: Yes, sir. 

(By Mr. Somers) YOur answer is yes? 

A Yes, sir. 

Q Now, you recall Mr. Canton saying something about sending 
a letter to the company? 

A The only thing I can remember in the way of correspondenc 
is if they had enough signatures, they would send a letter to 


both the NLRB and the company demanding an election. This is 


the only thing I recall about correspondence. 


Q Do you recall the first time that you met with me, 

Mr. Goldman, in the offices of Sam Lentz? 

A Yes, sir. 

Q And at that time I introduced myself as the attorney for 
the company? 

A Yes, sir. 

Q And I tdd you I probably would be trying the case involvi 


the NLRB charges? 
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MR. FEINGOLD: May I have a minute, please? 
TRIAL EXAMINER: Yes. 

ME. FEINGOLD: No questions. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: One question. 


RECROSS EXAMINATION 


(By Mr. Somers) Mr. Goldman, was it your understanding 


the union could not represent you without an election? 
MR. FEINGOLD: I object. 
MR. MARROW: I object. 


TRIAL EXAMINER: Overruled. General Counsel opened that 


THE WITNESS: May I have the question = I'm sorry. 

MR. SOMERS: May I have it read? 

TRIAL EXAMINER: You gentlemen look at me with shock 
and amazement. Do you want me to explain that? 

MR. MARROW: If you would. 

TRIAL EXAMINER: Would you step outside the room, please. 

(Witness excused, temporarily.) 

TRIAL EXAMINER: On rédirect examination the witness 
answered for the General Counsel that he wanted the union to 
represent him for collective bargaining and that he told this 
to other employees, and I think that opens up this particular 
question. 


MR. FEINGOLD: What is he going to impeach on that? 
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TRIAL EXAMINER: I am not going to pass on that. I am 
only trying to give you the reason for my ruling. 

Call the witness back. 

(The witness resumed the stand.) 

TRIAL EXAMINER: And I am particularly doing this, this s 
been a matter of such lengthy discussion by us, I consider th 
a sufficient foundation for the question. 

All right. Go ahead. Do you want the question read 
again? 

THE WITNESS: Yes, sir. 

MR. FEINGOLD: I am going to except to the ruling on 
the ground that the question which the Trial Examiner read is 
not connected with the signing of the card. 


TRIAL EXAMINER: I think there is an objection from both 


General Counsel and from the Charging Party. I am overruling 


the objection, and you have an exception. 

Miss Reporter, find the question and read it. 

(The pending questions was read by the reporter.) 

THE WITNESS: Yes, sir. 

MR. SOMERS: I have nothing further. 

TRIAL EXAMINER: Anything further, gentlemen? 

MR. MARROW: May I have a moment. 

TRIAL EXAMINER: While those gentlemen are talking, it wa 
my understanding from your previous testimony that you did wan 


the union to represent you? 
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You handle wines only? 


Yes, sir. 


Q And by what method are you compensated for your work? 
A 


I am paid a salary against commissions or salary plus 

commissions. 
Q Do you receive any additional compensation? 
A Well, I receive expenses when I put on wine tastings and 
wine demonstrations and sometimes lectures. 
Q And do you have a particular area or Serr ECOry, that you 
cover? 

the 
A Yes, quite a large area, Clinton to/Pawcatuck line. Well 
just about the whole shore area and a little inland. 
Q Now, prior to coming with Brescome Distributors, where 
were you employed? 
A Well, I was employed for Fisher Wines, Incorporated, 
for a little over five years, and I tried something on my 
own for about six months which fell through and went back 
into the wine business. 
Q During the time that you were at Fisher Wines, were you 
member of any labor organization? 
A I belonged to this labor organization. 
Q When you say this labor organization? 
A To the Wine Rectifying Wines. Its office is located in 
Bridgeport in Congress Park. 


Q Is that Local 195 of the Distillery Workers? 
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Yes, sir. 

Are you still a member of that union? 

Well, I think so because I received my withdrawal card 
this year although I sent it in; to my knowledge, I am. 
Q You say you sent in a withdrawal card? 
A Yes. When I left Fisher Wines, I was no longer in the 
wine business, but rather than get out of the industry 
completely, I sent in $2 which allowed me to get a withdrawal 
card from the union, and this allowed me if I should ever go 
into work in this industry again and the house that I went 
for was union, I was automatically union. If they weren't 
union, then I would still carry the withdrawal card, which I 
have. 
Q You have one at the present time? 
A I don't have one with me. I am sure it is in the 
process of being mailed, but I have received confirmation that 
it has been renewed. 
Q Now, at sometime while you were employed at Brescome 


Distributors, did it come to your attention that some of the 


employees were interested in Local 195 of the Distillery 


Workers? 

A It didn't come to my attention until I went to a meeting 
at a lawyer's office in Hartford. 

Q Prior to that you knew nothing about it? 


A I didn't know anything about it. 
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Including the date? 

June 5, yes. 

June 5 of what year? 

1967. 

Do you recall having seen this card before? 

To tell the truth I forgot all about it. I don't recali 
the exact -- I didn't recall it until you presented this to 
me in Wethersfield. Up to that time I had forgotten all abou 
that card. : 

Q Now you remember? 
A I must have signed it or else my signature wouldn't be 


on it. Evidentally I did. 


Did you read the card before you signed it? 


I must have. 

Do you recall --- : 

MR. SOMERS: Objection to "I must have." 

TRIAL EXAMINER: I won't strike it. I think this is the 
same kind of objection Mr. Feingold made this morning. I 
will assess the whole record. 
Q (By Mr. Marrow) Now, do you have any recollection at the 
present as to where you got the card or under what circumstances? 
A No, I don't. I am sure I must have signed that card whe: 
a group of the fellows were together. I don't remember signi 
it as an individual by myself, signing a card. 


Q Did you ever attend any meetings of the Distillery Worke 
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Was anyone else present? 
We were in the room alone, just the two of us. 
Q And? 


A And he asked me a few questions, and I told him to the 


best of my knowledge what I thought was the truth, and he ask 


me if I was going to sign a statement, which I read off and 
scratched off an item or two and signed. 
Q What was that statement, to the best of your recollection 
A Off hand if I had a copy, I could tell you, but I don't. 
In regards to the card, a part of it was the card you have 
rigt in your hand. At which time I told him "I don't recall 
signing a card," which I didn't. I still dian't in Wethersfield 
until you showed it to me. 
Q You now recall? 
A I still don't recall but I must have. 

It is your signature? 

It is. 

It is your printing? 
A Right. 
Q Do you recall or have any recollection as to what you 
did with it after it was in your possession? 
A This card? 
Q Yes. 

I don't ever recall it being in my presence. 


You have no idea how it came into my possession? 
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Yes. 
Q If you remember? 
A I think it was. I am not sure. I don't recall whether 
it was in his office or not. 
Q You remember signing it? 
A Yes, I remember when I was asked to come into the 


Association. I remember a fellow named Bruno Golaski who was 


treasurer at the time, the one who mentioned it. I think I 


signed that piece of paper for Bruno as an entrance to the 
Association. 
Q When you say that piece of paper, you are referring to 
General Counsel's Exhibit 33? 
A Right. 
Q Now, I show you again General Counsel's Exhibit 32, the 
union card dated June 5, 1967, and ask you if you now have any 
recollection of having signed that card some two or three weeks 
before General Counsel's Exhibit 33? 
A I don't recall signing it. 
Q No recollection at all? 
A I don't recall. 

MR. MARROW: I would like to offer in evidence General 
Counsel's Exhibit 33. 

MR. SOMERS: No objection. 

TRIAL EXAMINER: Mr. Shortell? 

MR. SHORTELL: No objection. 
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something had come up, and I said something to the point that 
if anvthing should come at this time or anything, I would 


speak for myself. 


(@) And do you recall telling any of those individuals that 


you had a bad experience with this local? 
A Yes. I mentioned that in the beginning of --ch, when 
Fisher was going union, that Ralph Canton and I had a few 
words, and we had a bad time, and that was quite a while 
back, and I didn't see that it had anything to do with 
Brescome. That was quite a while in the past. 
Q Did you recall saying that you were dissatisfied with tHe 
union? 

MR. MARROW: When? 

TRIAL EXAMINER: Do you remember when it took place? 

THE WITNESS: It was a long time ago. Perhaps last 
year, January, if I am not mistaken, when I started. I 
don't know exactly when. I mentioned to Mervyn and Stanley 
that I was in the union ana I had had a bad experience with 
Fisher Wines at that time, and I told them the circumstances 
9 Do you recall telling them that you-wanted no part of 
this union? 

MR. FEINGOLD: I object. 
Q (By Mr. Somers) Do you recall telling them that? 
A I said to them at that time that I -- if I remember, 


Brescome was not union, and so long as Brescome was not 
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union, if anything should come up or anything, I could speak 
for mvself and talk for myself ana argue Sete myself, and at 
any such time I would not accept anybody or anyone for a 
bargaining Power for myself. f would speak for myself and di 
cuss for myself. 

Q And that was in fact your true feelings at that time? 
A It still is until such time as the union --- 

MR. FEINGOLD: Objection. : 

THE WITNESS: -- until the union O85 op. 

TRIAL EXAMINER: Let the witness finish his answer. 

Until what? : 

THE WITNESS: 1f still feel that way until the union is 
officially in Brescome. If anything comes up with Brescome 
and me, I can deal for myself and talk for myself. at such 
time as the union does come into Brescome and we are union 
at Brescome, then the union can speak for me at Brescome. 
But until such''time, I feél I am a free bargaining power 
for myself. 

MR. MARROW: TI now move to strike as totally unresponsi 
to the question. 

MR. SOMERS: [I feel it is extremely responsive. 

MR. MARROW: The question was what was his feelings 
then, and he has now brought us up to the present time. 


MR. SOMERS: That is right exactly. 


TRIAL EXAMINER: TI am not going to strike it. General 
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card was siqned. 

MR. SOMERS: May we have the witness leave the room. 

TRIAL EXAMINER: Is your objection solely with respect 
to time? 

MR. FEINGOLD: No, it isn't. 

MR. SOMERS: May we have the witness leave the room. 

MR. FEINGOLD: I think my objection is clear. It's 
basic. 

TRIAL EXAMINER: As to time? 

MR. FEINGOLD: Both as to time and basic on the general 
objection too. 

TRIAL) EXAMINER: I will overrule the objection. If 
the witness understand the question, he may answer it. 

THE WITNESS: I understand it. 

TRIAL EXAMINER: Do you want it read to vou? 

THE WITNESS: No. 

TRIAL EXAMINER: Answer it. 

THE WITNESS: We had a meeting upstairs at Brescome 
in the display room of all the men, every man that was in 
the company that was a salesman, at which I was present and 
at which I stateq"As far as I am concerned" -- I will repeat 
this. This is the truth. "As far as I am concerned, even 
though I hold a withdrawal card in the union and am an 


active member, I don't have anyone representing me with the 


company until I know where I stand with the company union, 
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with management or anyone including the Association," and I 
was new in the Association, and I stated to every single 
man and everybody in the company at the time, “I don't want 
anvone talking for me but myself at that ime and until I 
know whether we are union or not." I still feel the same 
way. | 

TRIAL EXAMINER: At the time you made this statement, 
can you give us the date? : 

THE WITNESS: I really don't recall the date, but I 
remember distinctly because they wanted the boys, the fellowg --- 

TRIAL EXAMINER: Who was at the meeting? 

THE WITNESS: The salesmen. 

TRIAL EXAMINER: It was a --- 

THE WITNESS: It was a salesmen's Acoaehiation meeting, 


I believe. 


TRIAL EXAMINER: Was anyone else there? Do you remembe 


whether Mr. Adinolfi was there? 

THE WITNESS: No, no employers were there. Strictly 
the men. : 

TRIAL EXAMINER: Can you tell me how long before the 
election this was? 

THE WITNESS: This was about three, four weeks before 
the election. 

TRIAL EXAMINER: All right. Is that the only time on 


which you made such an expression? 
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TRIAL FXAMINFR: Please do. 
THE WITNESS: I said at that time I didn't think anyone 
was representing me as bargaining power and isn't going to 


until we decide whether we go union or not. If the company 


salesmen decide to go union, then the union would represent 


me as a barqainino vower, and if they didn't go union, then 
I would represent mvself as a bargaining power, a bargaining 
power with management. 
Oo (Ry Mr. Somers) What do you mean by salesmen decide? 
A Well, it all depends on whether the company goes union 
or not. If the comnany--- We have 18 or 19 salesmen. If 
the company decided to go union, to this union, then 18 of u 
or 19 of us will be under the union's jurisdiction, and 
they would bargain for us at such time; but if they do not 
go union or if we did not go union, then, of course, we woul 
have to bargain for ourselves if we needed to. 
fo) By going union, you mean vote to go union? 

MR. MARROW: Objection. 

MR. FEINGOLD: I am qoing to object. That is not the 
testimony. 

MR. SOMERS: I am asking what he means. 

MR. MARROW: What he means is not what he is 
being examined about. We are talking about what he said 
to Mr. Somers on January 8, 1968. 


MR. FBINGOLD: Mr. Somers always adds a little bit to 
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the last answer and gets a loaded question, and I think it 
is improper questioning. 

TRIAL EXAMINER: Gentlemen, if this witness is able to 
tell us, I will permit him to tell us what he means when he 
says the company goes union or when the company goes union, 
and I would like to know on what basis he makes that state- 
ment, whatever it is. 

What do vou mean by that statement, can you explain? 

THE WITNESS: I think I can explain. | 

MR. FEINGOLD: I object to the aston 

TRIAL EXAMINER: All right. At some stage in this 
game I am going to have to make some very important, serious 
decisions, and I am going to do it on the best evidence I 
can get. This I want to know. 

THE WITNESS: Am I to answer the question? 

TRIAL EXAMINER: Yes. | 

THE WITNESS: The question was what do I term --- 

TRIAL EXAMINER: What do you mean by the empany going 


union? 


THE WITNESS: When I -- in other words, we have 18 or 


19 salesmen --- 

MR. FEINGOLD: I am going to object to the question. 
I think it is improper because I think the witness has 
fully answered the previous question on this subject. 


TRIAL EXAMINER: All right. Yam overruling that. 
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THE WITNESS: Do I answer the question? 

TRIAL EXAMINER: Yes. 

THE WITNESS: Okay. We have 19 salesmen in the comnany 
and if at such time we take a vote and decide that we are 
going, that the company is qoing to go and join the Rectifying 
and Distillery Workers, then they will represent us and we 
will belong to this union if they accept us: and if the 
company takes a vote and they decide that we are not going t 
go with this union, then we are not unionized. Does that 
answer your question? 

TRIAL EXAMINER: Now, on what prior experience of vours 
or what prior statements made to you by any person do you 
base that? 

THE WITNESS: Well --- 

MR. PEINGOLD: I am going to object to that cauestion 
respectfully, Mr. Trial Examiner. 

TRIAL EXAMINER: And I will overrule vou. 

THE WITNESS: Do I answer that? 

TRIAL EXAMINER: Yes, you do. 

THE WITNESS: It's confusing. 

TRIAL EXAMINER: At this point in the game if you 
don't understand my question, you tell me and I will try 
to explain it. 


THE WITNESS: I do understand it, how do I base it. 


Because when I was with a previous company before we went 
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union, we took a vote and that decided whether we went 
union. Until the time we took a vote, were were not union. 
After we took the vote for the union, then we went union. 


I base my answer to the point that if we take a vote 


to go union, we go union, and if we don't. take a vote and 


the majority rules, we don't go union. 

TRIAL EXAMINER: Did anyone tell you this is the only 
way you can do it? 

THE WITNESS: Nobody told me. I think it was the way - 
it is the democratic way. 

TRIAL EXAMINER: Nobody told vou? 

THE WITNESS: No one told me one way a the other 
whether you had to vote or not. I just took it for cranted 
you have to vote on these things. Nobody just goes up to 
you and says, "You are union,” and everybody is union. You 
have to vote. You have to voice you are uhion. 

TRIAL EXAMINER: You said something Bout the company takine 
a union. 

THE WITNESS: Meaning the salesmen, meentne the fellows 
involved in either getting in or out of the union. In other 
words, we have 19 salesmen. If the 19 of us vote and the 
majority of us wants to go union, then we a go up to the 
union and ask if we can get in the union. If the majoritv 
decides we do not want to get in the emions nobody is going 


to approach the union. We just are not going to go. 
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TRIAL FXAMINFR: Do you understand that any formal type 
of voting is required? 

THE WITNESS: Yes. 

MR. FEINGOLD: I am going to object to this questioning 
I think the witness has answered it fully. 

TRIAL EXAMINER: Overruled. 

What sort of voting? 

THE WITNESS: Like we just had a vote not too long 
ago at Brescome. This was formal voting. There was repre- 
sentation from manacement, and there was representation from 
the union. They stepped out of the room with one person in 
the room putting ballots in the box, and men lined up at the 
outside of the room, and each man had a piece of paper. 
We didn't put an answer down until we were in the room, put qown 
a yes or no, put it in the box; and that was it and it 
was counted in front of everybody. 

TRIAL EXAMINER: Have you ever gone through this 
procedure previously? 


THE WITNESS: No, I think when we voted in the union 


at the other company, there was an official vote. I think f- 


I don't know if management was involved. We took a vote and 
decided it, but there was a vote, and there was ballotting 
from the salesmen. 

TRIAL EXAMINER: My question was did you have the same 


kind of vote at the prior plant? 
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THE WITNESS: I don't recall. 


TRIAL EXAMINER: Or did you have a vote just among 


yourselves? 

THE WITNESS: I believe -- well, jut let me think 
about this a minute. First we had a vote ~sas ourselves. 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: Then I think at that time there was no 
question that the fellows wanted to go union. There was 
bickering. The majority was offering that at wasn't a very 
close number. It was like eighty or mince er cent of the 
men wanted to go union at the time, so it wae unanimous. 

We got in touch with the union and went one 

TRIAL EXAMINER: Was there a National Labor Relations 
Board election run by the government in this prior --- 

THE WITNESS: No. I don't believe Chere was. 

TRIAL EXAMINER: In your experience, it was possible 
to have a union without a Labor Board election? 

THE WITNESS: Well, yes -- yes, so long as the fellows 
voted majority which way you wanted to go, then I imagine 
you could get into the union just by getting in touch with 
them without going through the government. | 

TRIAL EXAMINER: All right, gentlemen, any other 
questions? : 

MR. SOMERS: May I have a couple of moments? 


(By Mr. Somers) Do you recall when you first learned 
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to represent us as our baraaining power that he wanted these, 
wanted these signed. 

9) (By Mr. Somers) When you say he was going to represent 
vou, vou mean the Association? 
A He was going to represent our Association as our bargain 
nower. 
(a) And he was an attorney for the Association? 
A At that time. 
9 Are you positive that there was no NLRB election at 
Fisher? 
A Yes. 
(@) Do vou recall the circumstances? Do you recall the dav 
that the vote was taken at Fisher? 
A May I iask you a question, please, before I answer that? 
TRIAL EXAMINER: It's not customary. 
THE WITNESS: I don't see where Fisher has anything to 
do with this. 
TRIAL EXAMINER: Just answer the questions. 
THE WITNESS: I don't recall the date. 
r9) (By Mr. Somers) Do you recall it being a secret ballot 


taken among the salesmen? 


A Yes, we all had a piece of paper and we all either put 


yes or no on it and drop it in the box, which was a sealed 
box. Then we had our secretary at that time -- I think his 


name was Ralph Bernstein -- open up the box and count the 
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ballots. 

TRIAL EXAMINER: Who was this seine 

THE WITNESS: Secretary for the Fisher Wine Salesmen's 
Association at the time that the Bedaioetins was taken. 

(9) (By Mr. Somers) This was a secret ballot? 
A Yes. 

fe) So is it your understanding that there has 
secret ballot before a union --- 

MR. FEINGOLD: I am going to object. 

TRIAL EXAMINER: I think the witness Sas answered that, 
but what Iwould like to have plain for enelrecon? because 
it seems so to me, these answers that you have been giving 
have been on the basis of your past experience at Fisher 
before you came to Brescome, is that Correce 

THE WITNESS: The answers have been given on past 
experience that I have had as far as taking a vote whether 


a company went union or not. 


TRIAL EXAMINER: Yes, and that was Fisher? 


THE WITNESS: Yes, that was the only omer at Fisher 
Wines, which was a close ballot taken. 
TRIAL EXAMINER: I think the witness has answered. Do 
you want to hear his full answer? ! 
(The last answer was read by Seelcoorcer) 
MR. SOMERS: I have nothing further. : 


TRIAL EXAMINER: Mr. Shortell? 
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PROCEEDINGS 

TRIAL EXAMINER BARBAN: On the record. 

Gentlemen, we are resumed. Does General Counsel 
have another witness? 

MR. MARROW: Yes. Mr. Canton, please. 
Whereupon, 

RALPH CANTON 

was called as a witness by and on behalf of the General 
Counsel, and, having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


Q (By Mr. Marrow) State your name and address for the 


record please. 
A Ralph Canton, 141 Crabapple Road, Manhasset, New York. 
Q And what is your occupation, Mr. Canton? 
A A labor representative. 

And for whom do you work? 

The Distillery Workers International Union. 

And where is your office or place of business? 

The International's office is at Union City, New Jersey. 
The local office is in Bridgeport, Connecticut. 
Q And when you refer to the local, what local number is 
that? 
A Local 195. 


Q And what is your position if any with respect to Local 195? 
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A President. 

Q And what is the territorial area serviced or covered 
by Local 195? 

A The State of Connecticut. 

Q Now, in connection with your duties, directing your 
attention to the early part of 1967, did vou have occasion 
to meet with any employees of Brescome Distributors? 

A Yes, the latter part of April of 1967. 

Q Could you describe the circumstances attending the 
first meeting or the first get-together with the Brescome 
employees? 


A A meeting was arranged at the Chinese Hitching Post 


in Newington. It was arranged by Frank Farrell. 

Q Who is Mr. Farrell? 7 

A He is a Board member of Local 195 and also a salesman 
for another wholesaler. And also five salesmen of the 
Brescome Distributors. 

Q And was that the first time you hed occasion to meet 


any of the salesmen from Brescome? 


A Yes. 


Q Do you recall who was at that meeting? 


A Joe Leahy, Frank Smith, Kowalzcyk, Al Paul, McEnroe 


and Frank Farrell. 
Q And could you give us your best recollection as to 
what took place at the first meeting with the five salesmen? 
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A Well, there was a general discussion of who the Union 
representatives are and where they are located and so on 
and so forth and what it could do for them, and this is 
about the gist of it. 
0 How long did the meeting last? 
A I would say about an hour or so. 
Q Do you recall any specific answers that you may have 
given to these questions that were put to you by these 
men? 
A Yes. I said in order to represent them, I must have a 
majority, and I was told at the time there were 18 salesmen 
employed by Brescome, and I asked them to arrange another 
meeting, and to call me as to where it would be held and 
when. 
Q Did you subsequently receive a call concerning a second 
meeting? 

Yes. 

And when was that? 

That was about two weeks later. 

And where was the meeting? 

This was at the Volunteer Fireman's Club in East 
Hartford. 
Q Can you recall the date or approximately the date 
when it was? 


A About the first week in May. 


JA-1123 


Q Who was at that meeting, Mr. Canton? 

A At that meeting there were eight sateanerr the 

five original and three additional. 

Q What is your best recollection as to what transpired 
at the second meeting? | 

A Well, there was a general discussion similar to the 


first meeting for the benefit of the new salesmen that showe 


anything further take place at the second meeting? 
what? | 
Q Did anything else occur at the secondimeeting that you 
recall? 
A No. We went through the same routanelee we need a 
majority and we would have to have another meeting until we 
do get a majority. 
Q And was another meeting arranged? 
A Yes. Another meeting about approximately two weeks 
later after that one. 
Q Do you recall when that meeting took place? 
A Toward the end of May. 


And where? 


And who was at the third meeting, if you recall? 


Q ' 

A At the same place, the Fireman's Club in East Hartford. 
Q 

A 


At th is meeting ten of them showed up. We had a 


meeting of ten there, and of course the same routine as to 
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what we coul'd do for them and procedures and so on and so 
forth. 

Q What was said with respect to procedures, if you recall? 
A Well, I told them -- they asked me what would be the 
actual procedures or steps to be followed. I mentioned 

tht as soon as I can get a majority I'll send a demand letter 
to the company requesting recognition, and if there would 

be any question as to whether we had a majority, I would 

be willing to submit the cards to a check by a neutral party 
such as a rabbi or priest or any third party. If I didn't 
hear within about four or five days, then we would file a 
formal petition with the National Labor Relations Board, and 
it would be taken up from there. 

Q Was anything said in that regard with what the National 
Labor Relations Board would do, if anything? 

A They would check it out with the Company if necessary. 
If the company would be agreeable to a consent election, 
that would be followed. If not, we would have a hearing 

in Boston, and it would be resolved there in some fashion. 

Q Now, with respect to the majority, was there any 
discussion at that meeting in that connection? 

A As to a majority? 


Q Yes. 


No. We had a majority at that third meeting I believe. 


MR. SOMERS: Objection. Conclusion of the witness. 
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TRIAL EXAMINER: All right, I am going to strike the 
whole answer. I am not so sure it was responsive. Do you 
want the question re-read to the witness? . 

MR. MARROW: Yes, if you would please. 

(The last question was read by the Reporter. ) 
THE WITNESS: This is at the third meeting? 
Q (By Mr. Marrow) Yes. 
A Yes. I did say we have a majority nore However, I 
would like to have one more meeting. There were a few 
other salesmen that were to be contacted, and I thought 
we would have one more meeting which we did. 
Q When was that? 
A That was in the early part of June nien we did have it. 
We had ten; and one salesman was supposed to show up and 
he hadn't shown, and the men were a little Concernedh and 
I called him at home, and he was eleven, and at that time 
I told them I would send a letter either Monday or Tuesday, 
a demand letter to the company requesting recoonitton and 
to set up an appointment for negotiations and start negotiations; 
and if I didn't hear by the end of the week, I would file 
a formal petition the following Monday. 
Q This is a statement that you made at the meeting amongs 
the salesmen? : 


1 
| A Yes. 


Q And can you fix the date of that meeting? 
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July 3rd I believe it was. 

July of June? 

I'm sorry. June 3rd. 

Where did this meeting take place? 

The Fireman's Club. 
Q Now, at any of these meetings that you have described, 
did anything occur with respect to union cards? 
A Yes. At the first meeting, the very first meeting at 
the Chinese Hitching Post, the five salesmen at the 
first meeting signed cards. At the second meeting there 
were eight salesmen. We had three additional cards. The 


third meeting there were ten. A31 ten signed; and at the 


fourth meeting ten signed. The June 3rd meeting, all ten 


signed. I got it twisted. The June 3rd meeting, the final 
meeting as far as we were concerned, at that meeting all 
ten signed. 
Now, following the meeting on the 3rd of June did you 
any occasion to communicate with the Respondent? 
Yes. I sent a demand letter. 
And could you tell us what you did in that regard? 
What was that? 
Q Tell us what you did in that regard. 
A I went to the International Office, and I usually 
follow a pattern on these demand letters, and I gave the 


girl a copy of the previous demand letter from another 
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wholesaler and asked her to copy it Saceane of course, 
substituting the new name. I gave her the name and asked 
her to send it, which she did. ! 
Q Now, Mr. Canton, I show you Exhibit A attached to 
General Counsel's Exhibit 1(n) and ask if you recognize 
that. : 
A Yes. That's a copy of the letter. 
The letter that you sent to the Brescome Company? 
Yes. : 
MR. MARROW: I would like the original letter if it's 


available. 


Q (By Mr. Marrow) Is this the original of the letter you 


sent, Mr. Canton? 


FEINGOLD: May I see that? 
(The document was handed to Mr. Feingold.) 

MR. MARROW: I wonder if it would bepossible to stipulate 
that the exhibit that is now in evidence is a conformed copy 
of the original letter rather than putting the original in 
evidence? I am referring to Exhibit A of General Counsel's 
Exhibit 1(n) with the notation that the original bears a 
signature and staple hole in the upper right-hand corner. 

MR. SOMERS: I'11 stipulate that's a true copy of the 
original. : 


TRIAL EXAMINER: Mr. Adinolfi? 
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MR. ADINOLFI: So stipulated. 

TRIAL EXAMINER: The stipulation is received. 

MR. MARROW: And it was also received by the Respondent, 
as part of the stipulation? 

MR. SOMERS: We'll stipulate that it was received by 
the Respondent. Are you offering the letter? 

TRIAL EXAMINER: Well, the letter is already in evidence 
as an attachment. 

MR. MARROW: At this time I would like to offer it 
for the full import of what it contains. 

TRIAL (EXAMINER: That isn't necessary. The document 
that is in evidence has been identified by the witness, 
and you gentlemen have made stinulations concerning it. 

MR. SOMERS: Can voir dire be had on the document 
at this time? 

TRIAL EXAMINER: Well, voir dire generally goes to 
authenticity. It seems to me you have disposed of that. 

MR. SOMERS: All right. I'11 save it for cross. 

TRIAL EXAMINER: All right. 

Q (By Mr. Marrow) Incidentally, with respect to that 
exhibit, Mr. Canton, do you recall whether you personally 
signed the document that was sent out? 

That is a rubber-stamp of my signature which the girl 


has the authority to use if I am not present. 


Q And did you direct her to use your stamp in this instan 
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A Yes. If I am not there, I asked her to use the stamp. 
Q Following the sending of the letter, did you have 
occasion to receive any reply from the Respondent or any 
of its agents? 
A No, I did not. 
Q And what was the next step, if any, which you took with 
respect to this proceeding? 
A The next step I contacted our counsellor and asked him 
to file a formal petition with the National Labor Relations 
Board. 
Q Mr. Canton, I show you what has been previously 
received in evidence as General Counsel's 1A and ask if you 
recognize that. 
A Yes. 
Q And is that a copy of the original petition filed in 
Case Number 1-RC=9643? 
A Yes. 

MR. MARROW: I presume there is no objection 
inasmuch as the petition is already a aan of the record 
as to its authenticity. 

MR. SOMERS: No objection. 

MR. MARROW: Mr. Adinolfi? 

MR. ADINOLFI: No objection. 


TRIAL EXAMINER: Let's get on, Mr. Marrow. It's a 


formal paper which I would take judicial notice in any event 
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I am happy to have it in the file. It makes it easier 
to look at. 

MR. MARROW: Just a moment please. 

(Pause. ) 

MR. MARROW: TI have nothing further of Mr. Canton 
at this time. 

TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: No questions. 

TRIAL EXAMINER: Cross examination? 

MR. SOMERS: Yes. Are there any affidavits? 

MR. MARROW: I have none. 

MR. SOMERS: No writings that have been adopted by 
him as such? 

MR. MARROW: No. 

CROSS EXAMINATION 

Q (By Mr. Somers) Mr. Canton, do you recall the date 
on which you asked the secretary to copy the letter to be 
sent to Brescome? 
A Yes. 

What was the date? 

The day? 

Yes. 


June 6th. 


Do you recall what day of the week June 6th fell on? 


Tuesday. 
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(Nodding head.) 

And what is your position with this company? 

Sales representative. 

And what are your duties? 

MR. SOMERS: I object. 

TRIAL EXAMINER: Overruled. 

(By Mr. Feingold) What are your duties? 
A To go out and make my calls as a sales representative. 
0 And I show you Charging Party's Exhibit 31 for 
identification and ask you whether your name is on that 
card. | 
A (No response.) 
Q I don't hear you, Mr. Legare. 
A Yes, it jis. | 
Q And is that your signature over at the right-hand 
side? 

Yes, It is. . 

And how about the printed portion of that card, is that 

printing? 3 

Yes, it is. 

And did you sign this card? 

Yes, I did. 


Did you read it before you signed it? 


No, I did not. I was told it wasn't necessary. 


Who told you it wasn't necessary? 
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A Tony Kowalczyk. He said, "Just sign it. It just means 
an election." 

Q Mr. Kowalczyk told you this? 

A Yes, he did. 

MR. FEINGOLD: I offer this card in evidence. 

TRIAL EXAMINER: Any objection? 

MR. SOMERS: I object on the grounds that it has not 
been properly identified. It wasn't read before being 
Signed. 

TRIAL EXAMINER: Any objection, Mr. Adinolfi? 

MR. ADINOLFI: No objection. 

TRIAL EXAMINER: All right, the objection is overruled. 
Mr. Legare's card is received. 

(The document above-referred to, 
heretofore marked Charging Party's 
Exhibit No. 31, was received in 
evidence.) 

MR. FEINGOLD: May we substitute Photocopies for this 
card? 


TRIAL EXAMINER: Yes. 


Q (By Mr. Feingold) Did that conversation take place 


on the date indicated? 

A That would be in June. 

Q Did you sign the card on the date indicated on the card? 
Evidently I did. 


Now, where did you sign this card? 
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No. 
MR. FEINGOLD: I am going to object. 


THE WITNESS: No. 


MR. SOMERS: Don't answer until the Trial Examiner 


rules. 

TRIAL EXAMINER: Mr. Legare,---- 

MR. FEINGOLD: I withdraw my objection. 

TRIAL EXAMINER: I'11 overrule it in any event. Go 
ahead. : 
0 (By Mr. Somers) At any time did Soh CEISSS any 
interest to any fellow employee in pavingEche Distillery 
Workers Union represent you? 
A No. 
0 At any time from the period of April Ist through to thi 
date have you ever been interested in having the Distillery 
Workers Union represent you? 
A No. 

MR. FEINGOLD: I object. 

TRIAL EXAMINER: Just a moment. That's stricken. 
The objection is sustained, and Mr. Legare, I tell you 
again, when you see or hear counsel attempting to make 
an objection, do not answer until you give me a chance to 
rule on it. 
Q (By Mr. Somers) Mr. Legare, why did you attend the meeting 


at the Firehouse in July? 
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TRIAL EXAMINER: Mr. Somers? 

MR. SQMERS: Yes. At this time I would like to call 
Mr. Leo Maynard. 
Whereupon, 

LEO MAYNARD 

was called as a witness by and on behalf of the Respondent, 
and, having been first dulv sworn, was examined and testifie 
as follows: 

MR. SOMERS: Prior to commencing the examination 
of Mr. Maynard, I would like to bring to the attention of th 
Trial Examiner and everyone here that Mr. Maynard is 
suffering from coronary heart disease and angina and has 
a history of infarction and diabetes. We have received 
a note from his doctor, Dr. Rosenbaum, that he is to avoid 
excessive nervousness and strain and limit his testifying 
to a minimum. Mr. Maynard does have medication with him 
which he carries with him, as I understand it, al] the time. 

I would like the Trial Examiner to advise him as to his 
feelings or if he feels any strain, his rights while 
testifying. 

TRIAL EXAMINER: Yes, Mr. Maynard, at any time you feel 


any discomfort while you're on the witness stand, I want you 


to let me know immediately, will you please? 


THE WITNESS: Yes, thank you. 
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Q 


DIRECT EXAMINATION 


(By Mr. Somers) Mr. Maynard, this is a high-cdling 


room. There may be difficulty in hearing. I would 


appreciate it if you do speak up while you're testifying. 


A 


0 


Yes. 


Mr. Maynard, would you give us your name and address 


please? 


A 


Q 
A 


A 
Q 


Leo Maynard, 215 Whitney Street, Hartford. 

And you're presently employed by peescome Distributors? 
Yes, I am. 

How long have you been employed by Brescome? 

Since June of 1935. 

I see. Now, have you been employed Contamuousaty since 
of 1935? 

Yes, sir, I have. 

And you were employed for the entire eae 1952? 

Yes, I was. 


Are you familiar with the Brescome Distributors Employee 


Association? 


A 
0 


Yes, sir, I am. 

And do you recall when it was first organized? 

Yes, I do. 

Now, do you recall who first initiated the Association? 


Well, we received information from the drivers and 


the warehousemen that they too had been approached 
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MR. FEINGOLD: I'm sorry. I have a bad ear. 

THE WITNESS: I'm sorry. 

TRIAL EXAMINER: Mr. Feingold, you may move around to th 
other side of the table. I don't want Mr. Maynard to be 
under any strain. 

Before we go any further with this answer, you started 
off, Mr. Maynard, by saying "we received information." 

Who is we? 

THE WITNESS: The salesmen at Brescome. 

TRIAL EXAMINER: Which ones in particular? You or---- 

THE WITNESS: Yes, and the other salesmen. 

TRIAL EXAMINER: Go ahead. 

0 (By Mr. Somers) Continue. 
A We received information from the truckers and the 
warehousemen that they had been approached by truckers 


union to join their union; and on learning this we called an 


impromptu meeting of the salesmen with the warehousemen and 


the truckers, and we decided to form our own union and to 
obtain counsel. 

0 You say "we called the meeting." Who svecifically 
called the meeting, do you recall? 

A The salesmen called the meeting, and we invited the ware 
housemen and the truck men. 

Q Now, were there any particular salesmen who were 


acting as leaders in this group? 
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TRIAL EXAMINER: Overruled. 

(By Mr. Somers) Who did you seek? 

We sought the law firm of Schatz and Schatz. 

Now, how did you come to go to Schatz: and Schatz? 
A I am a registered pharmacist in the State of Connecticut 
and I belong to the Pharmaceutical group, and years aao the 
firm of Schatz and Schatz was their attorney; and through 
my association with the Pharmaceutical Association I knew 
Mr. Louie Schatz. I contacted him on what we were in the 
vrocess of doing, and he told me to come up and see him 
with one or two other members and he would be glad to take 
care of us. 
0 Did you go to the offices of Schatz and Schatz? 
A Yes, I did. 
0 Do you recall approximately when this was? 
A I believe it was the early part of 1952. 
Q I see. Now, could you tell us who went the first time 
to the office of Schatz and Schatz? 
A Ed Collins and myself. He was another salesman in 
Brescome. | 
Q I see. 

MR. ADINOLFI: What was the name? 


THE WITNESS: Ed Collins. 


(By Mr. Somers) And what happened at that first meeting 


We told Mr. Schatz what we had in mind, and he told us 
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he could take care of us, and he assigned us to Mr. 
Adinolfi, who was then with Schatz and Schatz office. 
0 What did you tell Mr. Schatz that you had in mind? 
A We told him we wanted to form our own union in our 
office, in our business and cover the three segments or the 
three factors of our business -- the salesmen, the warehousemen 
and the truck men. 
0 Now, do you recall if Mr. Schatz or Mr. Adinolfi at 
that time gave you any documents or any written memo? 
MR. FEINGOLD: I am going to object to the leading 
of the witness. I know he is under a disability. 
TRIAL EXAMINER: No. Overruled. The question is 
whether you recall whether you were given any documents. 
THE WITNESS: Yes. I think we got the documents and 


the by-laws. 


Q (By Mr. Somers) I see. Now, do you recall any other 


documents? 
A I don ‘t recall. 
0 Do you recall a petition which stated the aims of the 
Association or what was to be the Association? 
MR. FEINGOLD: I object. Objection. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: Yes, I do recall. 
Now,---- Strike that. 


MR. SOMERS: I would like to have this marked as 
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(The documents above-referred to, 
heretofore marked Respondent's 
Exhibits Nos. 38 and 39, were 
received in evidence.) 
TRIAL EXAMINER: You can substitute conforned or 
photostatic copies if you want. 
MR. SOMERS: Yes, sir. 
TRIAL EXAMINER: Those documents fall into the 
category of rare old documents. 
Q (By Mr. Somers) Mr. Maynard, following the election 
and certification of the Association as the collective 
bargaining representative of the Brescome employees, do you 
recall if there were negotiations between the Association 
and the Company? 
A Yes, sir; there were. 
Q Do you recall in relation to the time of the certificatiqn 
when these negotiations started? 
A Very shortly after the certification. 
0 Do you recall where the negotiations took place? 
A At the Brescome plant which was then on Newfield 
Avenue. 
Q Is that in Hartford? 
A Yes, or West Hartford. 
Q Do you recall who represented the Association at those 


negotiations? 


A Yes. There was Maurice Sposito, Harvey Grinsell and mysqIf. 


JA-1140 


1681 
0 And do you recall who represented the Company at 
those negotiations? 
A Mr. Sam Lentz and Mervin Lentz. 
0 Now, do you recall how many meetings took place during 
the negotiations? 
A I think two or three. 
Q These were meetings where both the Association and the 
Company negotiated? 
A That's riaht. 
3) And which employees were you negotiating for? 
A The salesmen, the truckmen and the warehousemen. 
Q Do you recall the subjects that were covered in those 
negotiations? 
A Yes., Wages, working conditions, holidays, vacation 
pay, breakage -- everything in the general line. 
0 And was an agreement finally reached? 
A Yes, it was. 
Q Was that agreement put into writing? 


A I believe the first one was an oral agreement. 


0 An oral agreement? Now, following the 1952 negotiations), 


did you participate in any other negotiations at any other 
time? 

A Yes. A while after that we petitioned management for 
another meeting of the Negotiating Committee. 

Q Do you recall if this was in 1956? 

A I believe it was, yes, sir. 
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0 And were vou then -- did you hold any position then 
with the Association? 
A Yes. I was Vice President. 
(a) I see. Now, do you recall which employees you were 
negotiating for in 1956? | 
A The same as we had done before, for the truckmen, the 
salesmen and the warehousemen. | 
0 Now, did you negotiate for all of them at the same 
identical time? 

Yes, we did. 

And who negotiated for the Company? 

Mr. Sam Lentz and Mr. Mervin Lentz. 

And do you recall who negotiated for the Association? 
A I think Mr. Sposito and myself. 
n Now, do you recall the rates which were negotiated 
at that time---- Withdraw that. Were there any rates 
negotiated at that time for the drivers? | 
A Yes, there were. 
0 Do you recall what the rates were? 
A They were on a graduated scale, startina with the 
length of time a driver had been with she ‘Company. and they 


went up as time went on. 


0 Now, do you recall whether the drivers accepted the 


agreement that you first negotiated? 


MR. MARROW: I object. 
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MR. FEINGOLD: I object to that. We have qiven Mr. 
Somers auite a bit of lattitude in leading this witness becauge 
of his statement about the witness' condition, but there 
comes a time where he cannot suggest these answers to the 
witness. Particularly when we're going back so far. 

TRIAL EXAMINER: All right, I'll sustain it as to the 
form. 
0 (By Mr. Somers) All right, were there any problems 
with the drivers concerning the negotiations? 

MR. FEINGOLD: I object. 

MR. MARROW: Now I am not sure whether we're talking 
about ‘52 or '56. 

MR. SOMERS: 1956. 

MR. FEINGOLD: I object to the form of the question. 

TRIAL EXAMINER: I'11 sustain it again as to form. 


0 (By Mr. Somers) After you completed negotiations 


in 1956, did the drivers accent the agreement? 


MR. FEINGOLD: Please don't answer the question. 
TRIAL EXAMINER: That's the same question. 
MR. FEINGOLD: Perhaps we ought to adjourn for lunch 
and Mr. Somers can frame his questions. 
TRIAL EXAMINER: I want to get this particular point 
out of the way. Don't answer this until these people 
have had a chance to object. Directing your attention to the 


1956 negotiations, did the Association have any established 


JA-1143 


1684 


method for having the members pass on your negotiations 


one way or another? 


MR. SOMERS: This is not the question. 


TRIAL EXAMINER: I know it isn't your question. It's 

my question. Does anybody want to abqect to it? 
(No response. ) | 

TRIAL EXAMINER: Can you answer it? 

THE WITNESS: I don't believe I understand what you mean 

TRIAL EXAMINER: You said you had a committee meeting 
with the company. 

THE WITNESS: That's right. 

TRIAL EXAMINER: Did you come to an agreement of any 
sort? 

THE WITNESS: We bargained with the Conpenie and we had 
a meeting of the whole membership before we reached agreementy. 

TRIAL EXAMINER: You had a meetina of the whole 
membershin? : 

THE WITNESS: That's right. 

TRIAL EXAMNER: You can proceed, Mel Somerset 
Q (By Mr. Somers) Were there rates negotiated for the 
drivers which were accepted by the drivers? 

MR. FEINGOLD: I'm going to object. ‘It's the same 
type of question. . 

TRIAL EXAMINER: I have to sustain, Mr. Somers. You're 


leading the witness. This question may become appropriate 
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after you have established whether or not there wre 
sevarate votes or whether or not there was any general 
objection or what occurred at this meeting to which the 
witness has stated the negotiations were discussed with the 
membership. 

0 (By Mr. Somers) Were the drivers present when you 
asked or discussed this agreement? 

MR. FEINGOLD: I'm going to object to the leadina of 
the witness. He should ask what occurred during the 
negotiations. 

TRIAL EXAMINER: No. I'11 overrule that. The question 
was whether or not the drivers were oresent when the 
negotiations were discussed with the membership. You can 
answer that. 

THE WITNESS: Yes, they were. 

TRIAL EXAMINER: Mr. Somers, I wonder, although this is 
somewhat an awkward place, whether we can't adjourn at this 


time. I have been informed by Mr. Marrow that he has a 


doctor's appointment, and He will have to leave very 


shortly in order to make it. Any objection to breaking at 
this point, Mr. Somers? 

MR. SOMERS: It's an awkward place, but verhapvs we 
can trace a couple of questions when we come back. 

TRIAL EXAMINER: We'll adjourn until two o'clock which, 


I understand, is the time Mr. Marrow requested. 
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AFTERNOON SESSION 
(2:00 oliclock p.m.) 

TRIAL EXAMINER: BARBAN: On the record. 
n (By Mr. Somers) Mr. Maynard, sextne where we left 
off on the 1956 negotiations, do you recall if any meetings 
of the Association or the Board of Trustees were held during 
these negotiations? 
A Yes, I believe they were. 
0 And do you recall a meeting of the Board of Trustees 
in Senotember of 1956? 
A Yes, I believe I do. 

MR. ADINOLFI: What was that? 

THE WITNESS: Yes, I believe I do. 
0 (By Mr. Somers) Do you recall where the meeting was 
held? : 
A I believe that was on Newfield Avenue. 

MR. FEINGOLD: I didn't hear that. | 

THE WITNESS: I believe it was on Newfield Avenue. 

MR. FEINGOLD: May we have what Newfield Avenue was? 

THE WITNESS: That's where the old Brescome used to be. 
Q (By Mr. Somers) Now, do you recall this meeting 
taking place at the Club Alden Restaurant? 

MR. FEINGOLD: I object to that. That's not the 


answer. 


TRIAL EXAMINER: Well, gentlemen, that's not a 
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criterion necessarily. However, the witness said he rememberbd 
a meeting that the Board of Trusteeshad at Newfield Avenue, 
is that correct, and that was the premises of the Company? 

THE WITNESS: Yes. Brescome. 

TRIAL EXAMINER: Now, are you talking about a different 
meeting? 

MR. SOMERS: I'm talking about a different meeting. 

TRIAL EXAMINER: Let's find out whether the witness 
remembers a different meeting. 

MR. FEINGOLD: I further object that he is leading. 

TRIAL EXAMINER: There is no pending auestion. I 


sustained your objection to the last question. 


0 (By Mr. Somers) Do you recall any other meeting in 


September of 1956 of the Board of Trustees of the 
Association? 
A Yes, I think we held one at Club Alden. 
0 And do you recall what was discussed at that meeting? 
A I think that meeting, we discussed sending a letter to 
Mr. Lentz asking him to negotiate with us again. 
MR. SOMERS: I would like to have these minutes 
marked. 
(The document above-referred to 
was marked Respondent's Exhibit 
No. 40 for identification.) 
(The document was shown to the parties.) 


MR. SOMERS: Let the record show that I am showing 
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Respondent's Exhibit 26 for identification to Counsel 
for the Charging Party and the General Counsel. 
(A document was shown to the parties.) 

0 (By Mr. Somers) Now, you have stated that you recall 
a discusssion concerning sending a letter to the company 
requesting bargaining, is that correct? 
A Uh huh. 
0) And do you recall anything further that was to be 
included in that letter? 
A This was in 1956? 
Q That's correct. 
A I believe that was the time that the truck drivers 
didn't accept the contract that we had goiter for them, and 
they wanted us to bargain further with Mr. Lentz for them. 
Q That's not responsive to my auction 

MR. FEINGOLD: Do you move to strike that answer out? 


MR. SOMERS: No. 


MR. FEINGOLD: I move to strike it out as not 


responsive. 

TRIAL EXAMINER: All right, the motion is granted. The 
last answer of the witness is stricken. | 5 
0 (By Mr. Somers) Now, Mr. Maynard, I am asking you 
about the letter that was discussed at this meeting at the 
Club Alden. To the best of your recollection what were the 
contents of that letter? : 


A I don't recall, sir. 
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0 I show you Respondent's 26 for identification, which 
are the minutes of the meetina of November 9, 1956. Will 
you read these to yourself please? 
(A document was handed to the witness.) 

Q Have you read it Mr. Maynard? 
A Yes, I have. 
0 Does that refresh vour recollection as to what was to b 
included in this letter that was discussed? 
A Yes. 
0 Now, could you tell us what was to be included in that 
letter? 
A It refers to the 1952 contract which had not been 
signed. 

MR. FEINGOLD: Alittle louder please. 

THE WITNESS: It refers to the contract in 1952 which hdd 
not been sianed and asked that we be allowed to meet with 
Management again concerning a contract, and Mr. Leahy 


snecifically made a request that we ask for a new contract. 


0 (By Mr. Somers) I see. Now, did you send a letter to 


the company at that meeting or rather as requested at 
that meeting? 
A Yes, I did. 


MR. SOMERS: I would like to have this marked Respondent|'s 


(The document above-referred to 
was marked Respondent's Exhibit 
No. 41 for identification.) 
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(The document was handed to the parties. 
MR. FEINGOLD: May I have Exhibit 40 please? 
MR. SOMERS: Respondent's 40 are the minutes 


September 28, 1956. 


MR. FEINGOLD: Has that been introduced into evidence? 


MR. SOMERS: No. 
0 (By Mr. Somers) I show you what sreon is to be a letter 
to Brescome Distributors with your stanstase: Do you 
recognize that as the letter which you sent following that 
meetina? | 
A Yes, I do. 
0) Would you read the letter throughly? 

(Pause.) | 

And is that your signature on the bottom right? 
A Yes, it is. | 
0 Now, there is some scratching or aie woe on the 
bottom left-hand corner. Did you put that on there? 
A I don't recall. 

MR. SOMERS: I offer Resnondent's 41 into evidence. 

MR. ADINOLFI: No objection. | 

MR. MARROW: No objection. 

MR. FEINGOLD: Do you offer the writing too? 

MR. SOMERS: No. I think we should make a notation 
that the writing cannot be identified by the witness and 


was probably put on by somebody in the comoany. 


JA-1150 


TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: I have no objectioa. 

(By Mr. Somers) Do vou recall if you received---- 
TRIAL EXAMINER: Just a moment. Respondent's Exhibit 41 


is received except for the doodle in the left-hand corner. 


ft) (By Mr. Somers) You did send that letter to the company 


A Yes. 
Now, did you receive a reply to that letter? 
Yes, I did. 
MR. SOMERS: I would like to have this marked as 
Respondent's 42. 
(The document above-referred to 
was marked Respondent's Exhibit 
No. 42 for identification.) 
(The document was handed to the parties.) 
(By Mr. Somers) Mr. Maynard, do you recognize 
as the reply that you received? 
Yes, I do. 
And you received this? 
Yes. 
Do you recognize the signature on the bottom right? 
Yes. That's Sam Lentz. 
Would you speak up? 
That Mr. Sam Lentz. 
MR. SOMERS: I would like to offer Respondent's 42. 


MR. ADINOLFI: No objection. 


JA-1151 


TRIAL EXAMINER: Mr. Marrow? 
MR. MARROW: No objection. 


MR. FEINGOLD: No objection. 


TRIAL EXAMINER: Respondent's Exhibit 42 is received.) 


(The document above-referred to, 
heretofore marked Respondent's 

Exhibit No. 42, was received in 
evidence.) 

MR. FEINGOLD: I repeat the offer to put the balance of he 
minutes and all the documents in the minute book into 
evidence to save time. They are being referred to. The 
witness is testifving from them. 

MR. SOMERS: The witness is testifying from the recollection 
after having read them. 

MR. FEINGOLD: He is reading these minutes. 

TRIAL EXAMINER: All right, gentlemen, let's proceed. 

0 (By Mr. Somers) Now, Mr. Maynard, ine to this 
meeting where Mr. Leahy Suggested that this letter be sent, 
do you recall whether you had engaged in any negotiations in 
the year 1956? 

A In what year did you say? 

Q 1956. 

A Yes, we did. 

0 Now, do you recall for whom you had negotiated? 

A For the salesmen, the warehousemen and the truckmen of 


Brescome. 
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Now, prior to the November meeting, do you recall---- 

MR. FEINGOLD: I'm quite confused. I don't know whether 
he means a meeting of the trustees or the 

MR. SOMERS: If I could complete the question, it 
wouldn't be as confusing to the Counsel for the Charging 
Party. 

TRIAL EXAMINER: Let's have the question. 
0 (By Mr. Somers) Do vou recall a meeting of the Board 
of Trustees prior to the November meeting at which negotiations 
were discussed? 

MR. FEINGOLD: I am going to object unless we have a 
year fixed. 

MR. SOMERS: 1956. 

TRIAL EXAMINER: Reframe the question please. I find 


it somewhat confusing. 


0 ° (By Mr. Somers) You have testified as to the events 


at a meeting which occurred in November of 1956. Now, 
prior to that meeting of the Board of Trustees in 1956 do 
you recall another meeting of the Board of Trustees? 

A Yes, I believe I do. 

0 And do you recall where that meeting took place? 

A No, I don't recall where that was held. 

0 Do you recall what was discussed at that meeting? 

A Yes. I think Mr. Leahy made a motion that up to 


this time we had been working on the old contract, and he 
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suggested we notify Management we would like a written 


contract. 
0 Do you recall anythina else being discussed at that 
meeting? | 
A I believe that the truckmen did not accept the terms 
that we had gotten from them in our negotiations with 
Management. 
Q What resulted if anything? 
A We re-negotiated with Management and got them a 
better contract. 

You got them a higher what? 

Pardon? 

You what? 

We got them a better contract. They were satisfied. 

MR. MARROW: I object to that last remark. It's a 
conclusion, and there is no foundation as to any discussion 
with anybody. I don't know who "they" is. 

TRIAL EXAMINER: I think this ought to be developed on 
cross examination, Mr. Marrow. 
a (By Mr. Somers) Did the drivers finally accept? 
A Yes, they did. 

MR. FEINGOLD: I am going to register my continuing 
objection to the type of questioning of this witness. We're 
going all around the mulberry bush, and he is leading him 


with a ring through his nose. 
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MR. ADINOLFI: I object to that statement. That's 


completely uncalled for. 

TRIAL EXAMINER: Have you gentlemen gotten this 
out of your systems? 

MR. ADINOLFI: Some of the remarks of counsel are 
uncalled for and unheard of. 

TRIAL EXAMINER: Mr. Feingold, I am not going to strike 
it. I've been in and around and through this. I am not 
particularly satisfied with the testimony, but that goes 
to its weight. Insofar as the witness is being led and 
insofar as the answers are not clear or definite or 
precise, I am going to weigh that, but consideringwhat we 
have gone through with the witness heretofore, I am not 
going to strike it. : 


Go ahead, Mr. Somers. 


0 (By Mr. Somers) Now, you testified earlier that you and 


Mr. Sposito represented the Association for these negotiationg. 


Did you and Mr. Sposito conduct the entire 1956 negotiations? 
A Did we conduct what? 

Q The entire 1956 negotiations for the Association. 

A Well, we conducted as far as meeting with Management 

and then we took those results back to the entire membership 
and we discussed that. 

0 Now, do you recall how many meetings were held in 1956 


with Management in order to negotiate this agreement? 


Either two or three. 
And do you recall where the Seeinasecook place? 
Yes, in Brescome on Newfield Avenue. 
And do you recall the subjects that were discussed? 
Yes. The wages vrimarily, Comeracee vacations. 
MR. FEINGOLD: I didn't get that. 

(The last answer was read by the Reporter. ) 
(By Mr. Somers) And was an aoreement finally reached? 
In 1956, yes it was. 
And was this an oral agreement or written? 
No. This agreement was a memo. 
It was in memo form? 
Uh huh. 
And did you see that memo? 


Yes, I did. 


MR. SOMERS: May I see Intervenor's Exhibit 2? 


(The document was handed to Mr. Somers.) 
0 (By Mr. Somers) I show you what has been received 
as Intervenor's 2 and what has previously been marked as 
Respondent's 27 for identification. Do you recognize these 
two pages? Read them over to yourself. ! 
(Pause.) 
Mr. Maynard, do you recognize these pages? 
Yes, sir. | 
Would you tell us what they are? 


The provisions of the contract for the salesmen and the 
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one for the truck drivers and the warehousemen. 

Q In what year? 

A "56. 

Q And are these the two pages which you stated you 
had previously seen? 

A Yes, they are. 


MR. SOMERS_ I would like to offer Respondent's 27 for 


identification which had not been offered previously. 


Intervenor's 2 has been received. 

TRIAL EXAMINER: Mr. Marrow? 

MR. MARROW: No objection. 

MR. FEINGOLD: No objection. 

MR. ADINOLFI: No objection. 

TRIAL EXAMINER: Mr. Maynard, these two pages, is this 
the memorandum that you said was made of the terms and 
conditions of the 1956 agreement? 

THE WITNESS: Yes, it jis. 

TRIAL EXAMINER: Are there any other pages that belong 
with this memorandum? 

THE WITNESS: I don't believe so. 

MR. FEINGOLD: May I have voir dire on it even though 
I have not objected at this time? I want to know from the 
witness who put “November, 1956" on there. 

TRIAL EXAMINER: Well, before you get to that, gentlemeni, 


I think it would be more convenient forme if this document, 
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Respondent's 27, were remarked as Intervenor's 2A or else 
the Intervenor's document remarked as Respondent's Exhthit. 
I would suagest the document be marked as Intervenor's 2A 
since Exhibit 2 is already in evidence: 
MR. SOMERS: That's agreeable. | 


MR. ADINOLFI: No objection. 


TRIAL EXAMINER: A11 right, Mr. Maynard, will you 


look at the tov of this document, which is now Respondent's 
27 and which will be remarked Intervenor's 2A. Do you know 
how the "November 1956" date got at the ton of that vaqe? 

THE WITNESS: Mo, sir, I don't. 

TRIAL EXAMINER: D0 you know when this memornadum 
was prepared, the original of it? 

THE WITNESS: Ibelieve in the latter part of ‘56. 

TRIAL EXAMINER: Do you have any other questions? 

MR. FEINGOLD: Yes. I want to enor if the Employer 
has the original of those paners. 

MR. SOMERS: No, I don't have them, 

MR. FEINGOLD: Whether the Respondent has in their 
possession any---- : 

TRIAL EXAMINER: The Respondent’ is represented by 
Mr. Somers, and he says he doesn't have the original. 

MR. FEINGOLD: I would like to ask Mr. Adinolfi. This 
seems to be a photo copy or a copy, and I ask Mr. 
Adinolfi whether he knows where the original is. 


TRIAL EXAMINER: Do you know anything of the original of 
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this? 

MR. ADINOLFI: Absolutely not. Those were the 
documents that were placed in the minute book and have been 
in the minute book continuously since 1956, and I do not 
have nor have I ever had the originals of the same. 

TRIAL EXAMINER: “lell, Respondent's Exhihit 27 is 
remarked Intervenor's 2A and is received. | 

(The document ahove-referred to, 
heretofore marked Resnondent's 
Exhibit No. 27, was remarked 
Tntervenor's Exhibit No. 2A 
for identification and was received 
in evidence.) 
MR. FEINGOLD: I am aoina to change my position on it. 
I know it won't chanoe your ruling. I'11 object to it 


on the ground that there is no prover foundation for the 


admission of photoconies of these two sheets of paper. | 


MR. FEINGOLD: Well, there is no foundation laid for 
the admission of what seems to be a photo covy of a carbon 
copy of a paper. 

TRIAL EXAMINER: I'11 still hear you further. The 
witness says he doesn't know where the original is. Now, 
of course, I don't have statements from Respondent's counsel 
and Intervenor's counsel under oath, but I assume you'll 
take their statement that they don't know where the original 


is. Why doesn't that establish a basis for taking secondary 
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TRIAL EXAMINER: In '67? 

THE WITNESS: Yes. I received a letter at home from 
the Distillers Union telling me they wanted to be the 
bargaining agent at Brescome, and I came in and asked Mr. 
Sam Lentz if it was possible for us to belong to two 
unions, that to my mind we already belonged to a union that 
was certified. We were in good standing, and I didn't under- 
stand. I would like to get a clarification. 
0 (By Mr. Somers) What did you say to Mr. Lentz? 
A I said, "I don't understand as how we already have a 
union and another union wants to come in," and Mr. Lentz said 
to me, "I'm not an attorney. Contact your attorney." 
Then I went to Al Paul. He is the President of our Associatign 
this vear, and I asked him if he woutdlicontace Mr. 
Adinolfi for a point of clarification. 
0 Did you tell Mr. Paul about your conversation with Mr. 
Lentz? | 
A Yes, I did. 
Q Is this Sam Lentz or Mervin Lentz? 


A Sam Lentz. 


0 Did you tell Mr. Smith about this conversation? 


A Yes. I came out of Mr. Lentz' office. I met Frank 
Smith, and I told him the same thinas I told Al Paul. 
Q What was your relationship with Mr. Smith? 


A Very friendly until then. 
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A Yes, 
You've seen his Printing before? 
A Yes. 


0 Do you recall where you received this card? 


A Yes. I was sitting in my car with Frank Smith on 


Maple Avenue in Hartford. 


Q And did Mr. Smith hand you the card? 


A Yes, he did. 


Did he say anything to you aboutthe card? 
B No. All he Said 


"Will you Sign the card? It's 
merely for election Purposes." 


MR. MARROW: 


I didn't hear the last part. 


(The last answer qwas read by the Reporter. ) 
0 (By Mr. Somers) 


Is that all he said about the card? 


A Yes, it is. 


Did you read the card before you Signed it? 
No, I didn't. 


Did you express your attitude toward the union to Mr. 


Smith at that time? 


MR. FEINGOLD: f object. 


TRIAL EXAMINER: Overruled. 


THE WITNESS: 


Would you repeat the question? 


(The pending question was read by the Reporter. ) 
THE WITNESS: Yes, I did. 


0 (By Mr. Somers ) 


Do you recall what you said? 
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A I told him I wasn't interested in joining any union. 


I said I was satisfied where I was. I wasn't interested 


in joining any union. I didn't want anybody to be my 
bargaining agent. 
Q Why did you sign the card? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Did you tell Mr. smith anything further 

THE WITNESS: No. I don't recall that I did, sir. 

(By Mr. Somers) Did he reply to vou icitaienoni2 

No. He just took the card after I siqned it. 

TRIAL EXAMINER: Mr. Maynard, as wenlies you can, 
would you repeat for me in your own words the content of 
your conversation with Mr. Smith at the time you signed 
this card? Who said what and as nearly as 485 can the order 
in which it was said. 

THE WITNESS: He gave me the card. He said, "I would 
like to have you sign the card. It's merely for election 
purposes. 3 

TRIAL EXAMINER: Yes. 

THE WITNESS: That was about the only thing. 

TRIAL EXAMINER: Was there anythina else said in 
that conversation by you or by him? 

THE WITNESS: No. I don't recall, aon. 

TRIAL EXAMINER: A moment ago you told Mr. Somers that 
you told Mr. Smith that you were not interested in joinina 


any union. When did you tell him that? 
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Yes. 

You've seen his printing before? 

Yes. 

Do you recall where you received this card? 


Yes. I was sitting in my car with Frank Smith on 


Maple Avenue in Hartford. 


Q 


0) 


A 


And did Mr. Smith hand you the card? 
Yes, he did. 
Did he say anything to you aboutthe card? 


No. All he said "Will you sign the card? It's 


merely for election purposes." 


Q 


MR. MARROW: I didn't hear the last part. 


(The last answer qwas read by the Reporter.) 


(By Mr. Somers) Is that all he said about the card? 
Yes, it is. 

Did you read the card before you signed it? 

No, I didn't. 


Did you express your attitude toward the union to Mr. 


Smith at that time? 


MR. FEINGOLD: I object. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: Would you repeat the question? 
(The pending question was read by the Reporter.) 
THE WITNESS: Yes, I did. 


(By Mr. Somers) Do you recall what you said? 
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A I told him I wasn't interested in joining any union. 
I said I was satisfied where I was. I wasn't interested 
in joining any union. I didn't want anyone to be my 
bargaining agent. 
Q Why did you sign the card? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Did you tell Mr. Smith anythina further 

THE WITNESS: No. I don't recall that I did, sir. 

(By Mr. Somers) Did he reply to your statement? 

No. He just took the card after I sianed it. 

TRIAL EXAMINER: Mr. Maynard, as well as vou can, 
would you repeat for me in your own words the content of 
your conversation with Mr. Smith at the time you signed 
this card? Who said what and as nearly as you can the order 
in which it was said. 

THE WITNESS: He gave me the card. He said, "I would 
like to have you sign the card. It's merely for election 
purposes. 

TRIAL EXAMINER: Yes. 

THE WITNESS: That was about the only thing. 

TRIAL EXAMINER: Was there anythina else Said in 
that conversation by you or by him? 

THE WITNESS: No. I don't recall, sir. 


TRIAL EXAMINER: A moment ago you told Mr. Somers that 


you told Mr. Smith that you were not interested in joining 


any union. When did you tell him that? 
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A 


Some, yes. 
What was the first thing that he said, if you recall? 


He took out the card, and he said, "I would like to have 


you sign this card." 


0 
A 
0 
A 


0 


Did he say "Good morning; how are you"? 

I said that to him at the office. 

You had met him earlier that day face to face? 
That's right. 


And at that time he told you he would like to see you 


later on? 


A 


9 


That's right. 


Now, you started to tell us that when you did meet, 


you were sitting in an automobile. 


A 


Q 
A 


Q 
A 


I sat in my car, and he came and joined me. 
Sitting in the front seat of your car? 
That's right. 

And what's the first thing Mr. Smith did? 


He took the card out of his vocket. He said, "This 


jis a union card. I wodd like to have you sign it. It's 


strictly for election purposes." 


0 
A 


card. 


Q 
A 


What did you say? 


I took the card, and I looked at it, and I signed the 


You didn't ask any questions? 


I didn't ask any questions. 
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0 : And you said somethina afterward to Mr. Smith with 
respect to the Union? 
A Yes, I did. 


9 What was that? 


A I told him I was not interested in any other Union but 


our Brescome Union. I was satisfied down there, and I didn't 
want to change. 
0 Did Mr. Smith ask you if you were interested in any 
other Union? 
A No. 
0 Was there any discussion about any other Union? 
No, sir; there wasn't. 
Why did you introduce the subject of another union? 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: Because I believe that was the vourvose 
of the card, to sign for another union. 
0 And you thought the purpose of the card was to join 
another union? 
No, sir; I did not. 
What did you think it was for? 
It was merely for election purposes to call and election 
And Mr. Smith told you that? 
Yes, sir. 


That it was to be used to call for an election? 
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That's ridt. 
Did he explain what he meant by that? 
No, he did not. 
Did you ask what he meant by that? 
A No, I did not. 
Q Had you heard anything about an election vrior to that 
conversation with Mr.SMith? 
A I had’ heard rumors, but nothing definite. 
0 About an election? 
No, about the union coming in. 


By "the union," you mean the Distillery Workers? 
That's right. 
Now, following that meeting with--- Incidentally 
how long did that meeting last, do you recall? 
A Not more than five mintues. 
Q What did Mr. Smith do after he left you? 
I doh't know. 
Did he take the card with him? 


Yes. 


And following that did you have occasion to receive 


any correspondence from the Union? 

A Yes, I did. 

0 And that was the Distillery Workers? 
A Yes, I did. 


When was that? Do you recall? 
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whether you could belong to two unions at that same time? 
A I did not. I wanted to see Al Paul Kho was the 
President and have him contact Mr. Adinolfi's office. 
0 Did you discuss with Mr. Paul the reasons why you 
wanted him to call Mr. Adinolfi? 
A No. I just told him I wanted a point of clarification. 
(0) Did you tell him what the point was? 
A I knew what the point was. 
n Did you tell Mr. Paul what the point was? 
A I didn't have a chance. The sales meeting was 
starting. | 
0 What did you tell Mr. Paul? 
A I just told him I wanted a meeting for a point of 
clarification. : 
0 You wre the one who had to be clarified, is that 
correct? | 
A That's right. 
0 Did you know Mr. Adinolfi? 
A Yes. 
0 Could you have called Mr. Adinolfi and inquired of 
him? 

MR. ADINOLFI: I object to that. ! 

TRIAL EXAMINER: All right. It's a hypothetical 


question. Go ahead. 


a) (By Mr. Marrow) Did you call Mr. Adinolfi with respect 
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exception of his wife. 

All right, Mr. Somers. 

MR. SOMERS: For the record the Only conversation we 
have had with Mr. Maynard since his testimony, we have had 
coneersation with him concerning the status of his health. 

TRIAL EXAMINER: This is getting out of hand. I want 
a witness if you have one. 

MR. SOMERS: Mr. Goldstein please. 

Whereupon, 

STANLEY GOLDSTEIN 
was called as a witness by and on behalf of the Respondent, 
and, having been first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 
Q (By Mr. Somers) Mr. Goldstein, state your name and 
address for the record. 
A Stanley Goldstein, 132 Montclare Drive, West Hartford. 

Who are you employed by? 

I am employed by Brescome Distributors. 

What is your position iwth Brescome Distributors? 

I am the Comptroller of Brescome. 


MR. SOMERS: At this time we offer to stipulate that 


Mr. Goldstein is in fact a Supervisor within the meaning of 


the Act and an agent of the company. 


MR. MARROW: I'11 join in the stipulation. 
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MR. FEINGOLD: I'11 joint in that stipulation. 


MR. ADINOLFI: I'11 join in it. 

TRIAL EXAMINER: The stipulation is received. 

MR. MARROW: I assume that means at all times material 
to the complaint. 

MR. SOMERS: That is true. 
Q (By Mr. Somers) How long have you been employed 
by Brescome Distributors? 
A Since May of 1950. 
Q And do you recall participating in 1960 in any 
negotiations on behalf of the Employer, precconee 
A Yes. In November of 1960. 
Q I see, and do you recall how you first became 
involved? 
A Yes. Mr. Lentz called me in to his office, and he 
told me George English and Sonny Sposito were theye, and 
he told me that the Association wanted to have a formalized 
contract. : 
Q Do you recall what part of November in 1960 this was? 
A This was sometime in November of 1960. 
Q Was it the early part of the month or the latter part 
of the month? : 
A I bleieve it was the latter part of the month. 
Q Now, did negotiations take place on that first day 


that this discussion took place? 
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Yes, we had some discussion. 

Where. was this? Where did this happen? 

In Mr. Lentz office. 

Who was present for the Company? 

For the Company, Mervyn Lentz and Sam Lentz and myself. 

And for the Association? 

George English and Sonny Sposito. 

Now, could you tell us to the best of your recollection 

occurred during that meeting? 

Well, the first question that came up was that the 
Association wanted a formalized written contract. We 
questioned the fact that both Sposito and English were 
there, and English told me he was sitting in for 
Joe Leahy who had left -- I believe he left the month before, 
and Sonny was one of the trustees of the Association. We 


talked about thé terms and conditions that they had been 


operating on. There was a memo written around '56 that 


they had been operating under these conditions, and we 
discussed various things with both English and Sposito. 

Q Do you recall the subjects that were discussed? 

A Wages, hours, drivers’ pay, salesmen's commissions, 
holidays, vacations. 

Q I show you what has been marked as Intervenor's 2 and 2A. 
Are these the memo's which you mentioned as being the basis 


for the discussions? Would you read those over to yourself? 
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Yes, sir. 


MR. FEINGOLD: May we fix the date? The basis of 


discussions? 
MR. SOMERS: The discussions during this meeting. 


TRIAL EXAMINER: The witness fixed it as late November, 


THE WITNESS: Yes, I believe this is it. 
Q (By Mr. Somers) Now, at the close of that meeting 
what happened? 
A At the close of the meeting we told English and 
Sposito that we would consider some of the items that 
we talked about, and we would get back to them. 
Q Was a subsequent meeting held? 
A Yes. There was a subsequent meeting held a few days 
later. 
Q Who was present at that meeting? 
A Sposito and English, Merv Lentz, Sam Lentz and myself. 
Q And can you tell us what was said and cnet happened 
at that meeting? 
A Basically, we went over some of the Tienes 
MR. FEINGOLD: I move to strike that. It's not 
responsive to the question. The question is what was said. 
TRIAL EXAMINER: Overruld. Wil 1 you tell us what was 
discussed at that meeting and what the parties said as weél 


as you can remember? 
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MR. FEINGOLD: That wasn't the question, what was 
discussed. The question was what was said. 

TRIAL EXAMINER: All right. I'm interested in what 
occurred at the meeting. Was that the import of your 
question? 

MR. SOMERS: Yes. 

TRIAL EXAMINER: Go ahead. 

MR. FEINGOLD: I'm going to object to this testimony. 

TRIAL EXAMINER: Your grounds? 

MR. FEINGOLD: It's his estimation of what was 
discussed. He is reporting conversations of what was said 
at a conference. We want to know what was said and who 
said it. 

TRIAL EXAMINER: I'm going to get that. If I don't, 
I'm going to follow it up. Goahead. 

THE WITNESS: We talked about the salesmen's commissions 
We talked about the drivers’ and warehousemen's rate of 


pay and vacations. 


Q (By Mr. Somers) And do you recall what the discussion 


was -- who brought up the discussion concerning the 
commissions and what was said? 

A George English brought up the discussion as far as 
commissions. He questioned the commission rate on certain 
items; and I explained to him the rate of commission on 


these items. 
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Q And do you recall the discussion concerning the rate 
of pay for the drivers? 
A Yes. We discussed the rate of pay of the drivers, and 
the warehousemen, and I made a suggestion as to what we would 
do for both the drivers and the warehousemen as far as salary 
and vacation. 
Q Do you recall what that suggestion was? 
A Yes. I believe that we offered or I offered $1.75 an 
hour for the senior drivers plus a bonus arrangement for 
keeping their trucks in good shape and a safety bonus plus 
an increase in their vacation. | 
Q Now, do you recall what occurred at the close of that 
meeting? 
A At the close of the meeting I was asked to prepare 
a memorandum of what we had discussed and deliver the same 
to one of the members of the Association. 
Q And did you prepare that memorandum? 

Yes, I did. 

And did you deliver it to a member of the Association? 

I gave it to one of the members of the Association. 


Do you remember who you gave it to? 


Q 
A I believe it was Morris Tarre. 
Q 


I see. Subsequent to your deliverying the memorandum 
to Mr. Tarre, did you receive any word as to any action 


taken on the memorandum? 
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A Yes, we received a contract, a written contract from 
the Association. 
Q And you say "we received it." Could you explain when 
it was received and from whom? 
A This was brought into the office by George English 
and Sonny Sposito around the end of November. They brought 
it to Mr. Lentz’ office, and I was present there. 
Q I see. And what occurred when it was brought in? 
A When the contract was brought in, I read it carefully 
and I told Mr. Lentz that this is what we had agreed upon 
with them. 

And what happened if anything? 


Both Mr. Lentz and Mr. English signed the contract. 


Which Mr. Lentz are you talking about? 


Sam Lentz. 
Was Mervyn Lentz present? 
Yes, he was. 
MR. FEINGOLD: I didn't get that. 
MR. SOMERS: Mervyn Lentz, Stanley Goldstein and Sam 
Lentz. 
For the record, I have had remaked General Counsel's 
Exhibit 4 for identification as Respondent's Exhibit 43. 
(The document above-referred to, 
heretofore marked General Counsel' 
Exhibit No. 4, was remarked 


Respondent's Exhibit No. 43 for 
identification.) 
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a duplicate original of this contract so far as I'm concerned. 
MR. FEINGOLD: But I would like the record to show 
that the Employer has the original ribbon copy. I don't 
think there is any objection to that. | 
MR. SOMERS: For what it's worth, that is correct. 
TRIAL EXAMINER: Proceed. : 
Q (By Mr. Somers) Following the execution of this 
agreement in 1960, was there any further discussion 
concerning the contents of the contract? 
A Yes, there was. : 
Q When did that occur? 


A This occurred a day or two later. 


Q What happened? 
A 


We had shown the copy of the contract to our 
attorney. 
Q Do you recall who your attorney wastes that time? 
A Yes. Irving Ribicoff. : 
Q And then what happened? : 
A And he thought we should have a menegement clause 
added to the contract. We had this prepared. We called 
George English in and asked George English to take this 
up with the association, and at that time he told us that 
the drivers were dissatisfied with the rates of pay that 
we had agreed upon. 


Q And what followed, if anything? 
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A Well, English took this back to the Association. 
Q Took what back? 
A The management clause that we had prepared, and 
he brought it in a day or so later. 
Q And what occurred when he brought it in? 
A He said he had spoken to the members of the Association 
and they were agreeable and he would sign it. 
Q Now, was this signed in your presence? 

Yes, it was. 

And who else signed it if anyone? 
A Mr. Lentz I believe. 
Q Was there any discussion at that time concerning its 
contents? 
A No. There was no discussion. 

MR. SOMERS: I would like to have this marked as 
Respondent's 44. 

(The document abae-referred to 


was marked Respondent's Exhibit 
No. 44 for identification.) 


(The document was handed to the parties.) 


Q (By Mr. Somers) Mr. Goldstein, I ask you to look 

at Respondent's 44. Do you recognize this document? 

A Yes, this is what I called the management rights. 

Q And is it your testimony that you actually saw the peop] 
whose names appear thereon sign this document? 


A Yes, both George English and Samuel Lentz. 
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Do you know who drafted the wording of this clause? 
Mr. Irving Ribicoff. 


MR. SOMERS: I would like to offer Respondent's Exhibit 


MR. ADINOLFI: No objection. 

MR. MARROW: Voir dire, please? 

TRIAL EXAMINER: All right. 

VOIR DIRE EXAMINATION 

Q (By Mr. Marrow) What day was this Signed on, Mr. 
Goldstein? : 
A Well, there isn't any date on here, but I believe it 
was the early part of December. 
Q Can you fix the date with respect to the original 
agreement that you have already identified as Respondent's 43 
A Well, I would say it was within a week. 
Q Within a week? 
A Within a week or three or four days. 
Q Incidentally, were you able to fix the date when this 
document was signed? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. When General Counsel says 
"this document," he is referring to Respondent's 43. 


MR. MARROW: I'm sorry. Respondent's 43. 


THE WITNESS: This was the end of November. This was 


the end of November. 
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MR. ADINOLFI: No objection. 


TRIAL EXAMINER: Respondent's 44 is received. 
(The document above-referred to, 
heretofore marked Respondent's 
Exhibit No. 44, was received 
in evidence.) 
DIRECT EXAMINATION, Resumed 
Q (By Mr. Somers) Mr. Goldstein, you said there was a 
question raised by Mr. English concerning the rate of pay 
for the drivers. Would you tell me what happened in that 
respect? 
A Well, the original offer we made for the drivers was 
1.75 an hour plus a $10 bonus for keeping their trucks 
in good shape and a $15 bonus for safe driving, and there 
was a guarantee of 40 hours a week. The drivers were 
dissatisfied with this. They wanted a higher rate of pay, 
plus they wanted a guarantee of 48 hours a week. 

MR. MARROW: I object to this answer on the drivers 
unless it's established that this gentleman talked to the 
drivers and this is what they told him. 

MR. SOMERS: If I may be permitted to continue. 

TRIAL EXAMINER: Go ahead. 

Q (By Mr. Somers) Who informed you of this? 
A Originally Mr. English told us that the drivers were 
dissatisfied with the rates that we had offered them. I 


spoke to some of the drivers myself. 
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Q And what followed your conversation with Mr. English 
and the drivers, if any ting? 
A Following our conversation I spoke with Mr. Sam 
Lentz, and we agreed to give the drivers more money. 
Q And did you discuss this with anyone from the 
Association? 
A After I finished the discussion with Mr. Sam Lentz, 
I informed Mr. English that we would increase the rates to 
the drivers. 
Q What happened after you informed him? 
A Another document was prepared giving the drivers 2.05 
an hour plus a 48 hour week and eliminating the bonus 
arrangement. 
Q Do you know who prepared that document? 
A I believe Adinolfi's office prepared it. 
Q When did you first see that document? 
A I saw the document in our office a day or two after 
we had signed the management clause with George English. 
Q And do you know who brought the document in? 
A George English brought it in. 

MR. SOMERS: I would like to have this marked as 
Respondent's 45. : 

(The document above-referred to 


was marked Respondent's Exhibit 
No. 45 for identification. ) 


MR. MARROW: Has this been offered? 2 
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MR. SOMERS: It's been marked for identification. 
Q (By Mr. Somers) Now, Mr. Goldstein, I show you 
Respondent's 45 for identification. Do you recognize that 
document? 
A Yes, this is the document. 
Q And is this the document that was Signed in your presencej? 
A Yes, sir. 
MR. SOMERS: I would like to offer Respondent's 45 
evidence. 
MR. FEINGOLD: We would like wir dire on this. 
TRIAL EXAMINER: Mr. Marrow? 


VOIR DIRE EXAMNATION 


Q (By Mr. Marrow) Mr. Goldstein, I direct your attention 


to the document marked for identification as Respondent's 
Exhibit. 45 and ask if you can fix the date when that agreemen 
was signed. 
A That was the first week of December, a few days after 
the other agreement had taken place. 
Q When you say the other agreement, you mean the management 
rights clause? 
A Yes. I would say within two or three days. 

MR. FEINGOLD: Mr. Adinolfi, would you let the witness 
Took at the paper and answer questions instead of Standing 
over him? 


TRIAL EXAMINER: Gentlemen, please. 
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MR. FEINGOLD: No objection. 
TRIAL EXAMINER: Mr. Adinolfi? 
MR. ADINOLFI: No objection. 
TRIAL EXAMINER: Respondent's Exhibit 45 is received. 
(The document saya apa to, 
heretofore marked Respondent's 
Exhibit No. 45, was received 
in evidence.) — 
DIRECT EXAMINATION, Resumed 
Q (By Mr. Somers) Now, following 1960 did you participate 
in any further negotiations with the Association? 
A Yes, I did. , 
Q When was that? 
A Around October of 1962. 
Q And do you recall how you first became involved in these 
negotiations? } 
A Yes. Mr. Sam Lentz called me into his office and he 
Showed me a letter that he had received fron the Association 
asking for a major medical and a life insurance policy. 
MR. SOMERS: I would like to have this marked as 
Respondent's 46 for identification. : 
(The document abovenretenrced to 
was marked Respondent's Exhibit 
No. 46 for identification.) 
(The document was handed to the parties.) 


Q (By Mr. Somers) Mr. Goldstein, I show you Respondent's 


46 for identification. Do you recognize this document? 
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Yes, sir. 
Is that the document? Go ahead. 
Yes, it is the document. 
Is that the document Mr. Lentz showed to you? 
A Yes. 
Q And was this on or about the time that you saw it? 
Did you notice the date? 
A The date is October the 17th. 
Q Is it around that period? 
A A few days after that, I believe. 
MR. SOMERS: I offer Respondent's 46. 
TRIAL EXAMINER: Any objection? 
MR. FEINGOLD: I haven't seen the document. 
TRIAL EXAMINER: Let General Counsel and Charging Party 


see it. 


(The document was handed to the parties.) 


MR. MARROW: Mr. Goldstein,0--- 

TRIAL EXAMINER: Mr. Marrow, are you embarking on voir 
dire? 

MR. MARROW: Yes. 

TRIAL EXAMINER: Go ahead. 

VOIR DIRE EXAMINATION 

Q (By Mr. Marrow) With respect to this document, I under- 
stand that Mr. Lentz called you in and asked you to look at 


this. 
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MR. SOMERS: I would agree with it. I would definitely 


like that put in. 

TRIAL EXAMINER: That may be the easiest way to 
conclude this argument which frankly, FAG IID - I am 
forced to say sounds to me senseless. I don't know why. 

MR. ADINOLFI: So stipulated. 

TRIAL EXAMINER: Off the record. 

(Discusssion off the record. ) 

TRIAL EXAMINER: On the record. 

This second document may be marked as Respondent's 
46A for identification. 

(The document above-referred to 
was marked Respondent's Exhibit 
No. 46A for identification.) 

TRIAL EXAMINER: I understand that you gentlemen are 
all agreed that 46A was taken from the Association's minute 
book and that it may be received. 

MR. ADINOLFI: That's correct. 

MR. FEINGOLD: Yes, that's correct. 

MR. MARROW: That's correct. 

TRIAL EXAMINER: Respondent's 46A is: received. 

(The document abovesreferred to, 
heretomarked Respondent's Exhibi 
No. 46A, was received in evidence J) 

(By Mr. Somers) Following your seeing that letter or 

document, let's say, do you recall what happened? 


Yes, we had a meeting with George English, Leo Maynard, 
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Samuel Lentz, Mervyn Lentz and myself. 

Q And do you recall how long after you saw that letter 
that meeting took place? 

A Within a few days after the letter. 

Q And where was the meeting? 

A The meeting was at Mr. Sam Lentz' office at Locust 
Street. 

Q Now, do you recall to the best of your recollection, 
what happened at that meeting? 

A There was a discussion as to life insurance. 

Q Who said what, do you recall? 

A George English was the spokesman. He said that the 
members of the Association had gotten together, and they 
thought that the company should provide them with a life 
insurance policy and a major medical policy. They had Blue 
Cross and C.M.S., but they wanted something to supplement 
that. We asked them what they had in mind. They talked in 
terms of $10,000 or $7500 -- either one of the two -- life 


insurance and 10,000 major medical. 


Q And did you reply to this or did anybody for the company 


A I did the replying because I would be the one who would 
have to get prices and see what kind of policy that we could 
come up with, and we told them that it would take a few days 
to get the information togehter, and we would get back to 


them. 
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Q And what happened after that? 

A Well, after that I was in touch ~aithilour insurance 
agent. He brought me in a few plans. I discussed them 

with Mr. Sam Lentz and Mr. Mervyn Lentz; and we decided 

On a policy, and we called the men in; that is, we called in 
English and Leo Maynard and had a meeting with them. 

Q And do you recall what happened? who said what at 

this meeting? Where was the meeting? 

A The meeting was in Sam Lentz' office. I explained the 
policy we had and it called for a 5,000 life insurance 
policy and 5,000 major medical policy. There was a discussio 
at that time whether this would cover just the members 


of the Association or whether it would include their families 


and we told then that the policy would be for the members 


of the Association. 

Q What was their reaction to your offer? 

A They said they would take it up with members of the 
Association, and they did. They came back to us a day or 
two later, and they wanted the major medical increased to 
7500, which we agreed to. They wanted 5,000 life insurance 
provided there was double indemnity, and we agreed to that. 
They also wanted coverage for their families. We had 
gotten the cost of what the coverage would be, and they 
agreed to pay part. This is the way the policy was 


eventually written. 


Q And was the policy put into effect? 
A Yes, the policy was put into effect. 
Q Now, to your knowledge, was this ever incorporated 
into a written contract in 1962? 
A I don't follow you. 
Q Do you recall if a new contract was drawn in 1962 
incorporating these new benefits and if it was signed? 
A There was no contract drawn in 1962. 
Excuse me? 
There was no contract drawn in 1962. 
I see. 
MR. FEINGOLD: That's not responsive. 
TRIAL EXAMINER: Overruled. 
Q (By Mr. Somers) Now, did that conclude the negotiations 
for 1962? 
A Yes, sir; it# did. 
Q And when did you next participate in any negotiations 
if you did? 
A Yes. Negotiations with the Association in 1963. 
Q And do you recall how you became involved in those 


negotiations? 


A Sam Lentz called me into his office. He had received 


a letter from Isadore Zingeser, and he wanted to have a 
meeting regarding---- 


MR. MARROW: Can you fix the date when this occurred? 
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THE WITNESS: I believe the day was the middle of 


July or sometime in July, the early part of July. 


MR. FEINGOLD: 1963? 


THE WITNESS: 1963. | They requested a meeting 


for the purposes of having a discussion as to a pension 


and welfare plan. 


Q 


Mr. 


A 


(By Mr. Somers) And did you see the letter which 


Lentz had? 


Yes. He showed me the letter he had received. 


MR. SOMERS: I would like to have this marked as 


Respondent's next in order. 


Q 


(The document above-referred to 

was marked Respondent's Exhibit 

No. 47 for identification. ) 
(The document was handed to the parties.) 


(By Mr. Somers) Now, I show you Respondent's Exhibit 


47 for identification. Do you recognize this? 


A 


Q 


Yes, this is the letter. 


Adn this is the document which Mr. Lentz showed to you 


in July of 1963? 


A 


Yes, sir. 
MR. SOMERS: I offer Respondent's 47 for identification. 


MR. ADINOLFI: No objection. 


MR. MARROW: May I have voir dire on this please? 


TRIAL EXAMINER: Yes. 
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VOIR DIRE EXAMINATION 

Q (By Mr. Marrow) Do you know how this letter came 
into Mr. Lentz' possession? 
A No, sir, I do not. 
Q Prior to your being called in regarding this letter, 
had there been any conversation or discussions with 
respect to the subject matter of the letter? 
A No, there wasn't. 

MR. MARROW: I have nothing further. 

(By Mr. Marrow) Incidentally, do you recognize 
Mr. Zingeser's signature? 
A I believe it is his signature. 

MR. FEINGOLD: May I have voir dire? 

TRIAL EXAMINER: Yes, go ahead. 

(By Mr. Feingold) Do you know who prepared this letter? 

No, sir, I dé not. 

Do you know where this letter was prepared? 


No, sir. 


Was it prepared in the office of Brescome Distributors? 


MR. SOMERS: Objection. He does not know where it was 
prepared. 

TRIAL EXAMINER: Overruled. 
Q (By Mr. Feingold) Could it have been prepared in the 
office of Brescome Distributors? 
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wanted a contributory plan matched by employer contribution 
with the olan being self-administered, and the members 

of the Association or the members of the plan would be allowe 
to borrow on sums of money from the fund. 

Q Now, how did this meeting end? 

A The meeting ended with the note that I would be in 

touch with our accountants and our lawyers to see if such 


a plan could be developed. 


Q And did you get in touch with the accountant dnd the 


lawyers? 
A Yes. I spoke with our lawyer, and I had quite a few 
conversations with our accountant. : 
Q Did you meet again with Mr. Zingeser and Mr. Smith? 
A Yes. We met about a week later. We had a plan drawn, 
and we went over the features of the plan. There was 
nothing finalized, but they did make notes, and a few days 
later they said that the plan as submitted or the outline 
as submitted would be satisfactory if it could be worked out. 
TRIAL EXAMINER: Who is "they"? 
THE WITNESS: When I talk about they, the members of 
the Association; namely, Mr. Smith and Mr. Zingeser. 
Q (By Mr. Somers) Now, following their agreement---- 
MR. MARROW: Objection. Characterization. 
TRIAL EXAMINER: Sustained. | 
(By Mr. Somers) Following this last meeting when 
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you discussed with them, was a plan put into effect? 

A Yes, the plan was written up, and I think it was around 
the middle of August that we finally got the plan back from 
Our accountants. The plan was put into effect retroactive 

to August Ist of 1963. The company made a lump sum contributibn 
to start the plan off with, and the plan was put into 

effect Subject to approval of the Treasury Department. 

Q Now, when you received the plan back from the accountants 
did you discuss it with any members of the Association? 

A Yes. I discussed with Frank Smith. 

Q I see. Now, did the plan finally receive approval 


from the Treasury Department? 


A Yes. The plan was finally approved I believe around 


July of 1965. 
Q So it was approved in July, 1965 but it was first 
drawn in August of 19632 
A That's right. 
Q Now, during this period of August, 1963 through 1965 
in July when it was finally approved, did you have any 
meetings with any of the members of the Association in 
which you discussed the Proceedings with regard to the plan? 
A Yes, whenever there were any new---- 

MR. FEINGOLD: I'm going to object. He has answered 
the question yes. 


MR. SOMERS: I think---- 
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TRIAL EXAMINER: All right, the question is subject 
to a yes or no answer. Do you want the question read back? 

THE WITNESS: Well, the answer is vest 
Q (By Mr. Somers) Would you tell us with whom you had 
these conversations? 
A Frank Smith, 
Q And would you tell us if you recall about how often 
you had these conversations and if you can recall the dates? 
A Well, I can't recall the dates. There were quite a 
few conversations because there was a lot of conversation 
back and forth with our accountants. We ran into some 
snags in order to get the plan approved, and every time 
there was a new development, I spoke with Frank on it. 
Q Now, does the plan cover warehouse employees? 

Yes, it does. 

Truck drivers? 

Yes, sir. 

Salesmen? 

Yes, sir. 
Q Now, do you recall having a series of discussions with 
employees, with salesmen of Brescome? 

MR. FEINGOLD: Would you fix a date? 

(By Mr. Somers) During June of 1967? 


Yes, sir, I did. 


And do you recall approxoimately when in June these 
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Brennan told this witness. 

TRIAL EXAMINER: You want a continuing objection? 

MR. MARROW: Yes. 

TRIAL EXAMINER: You may have that. 

(The witness entered the room and resumed the stand 

TRIAL EXAMINER: Mr. Goldstein, I have ruled that you 
may answer questions last asked you. I'11 ask the counsel 
to restate it. 
Q (By Mr. Somers) In your conversation with the attorney, 
do you recall what he told you? 

TRIAL EXAMINER: Before I do that, I want to make 
sure. Do you remember when this conversation took place? 

THE WITNESS: Yes, 

TRIAL EXAMINER: When was it? 

THE WITNESS: The conversation took place a few days 
before we spoke to the salesmen. 

TRIAL, EXAMINER: What month and what year? 

THE WITNESS: It was in June of 1967. 

TRIAL, EXAMINER: All right. You may answer the question 
as to what the attorney told you. 

THE WITNESS: The attorney advised me that I could 
speak to the employees and talk about their earnings, and 
talk about their benefits, but I was not to talk to them 


about the union or pressure them in any way. 


Q (By Mr. Somers) Was anyone else present during this 
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conversation? 
A Mervyn Lentz was present. 
Q I see. Now, do you recall who the sutorney, was? 
A Yes. Daniel Brennan. : 
Q Now, prior to your discussions with the employees, 
what did you do if anything? : 
A I prepared notes and figures. 
Q What figures? 
A The figures with the earnings of each of the salesmen 
for the prior year. 
Q Now, did you follow a set procedure during these 
discussions? : 
A Yes, I did. 
Could you tell us what that procedure was ? 
Yes. I discussed with each seilesmenteee 
Was anyone else present during these discussions? 
Yes. Mervyn Lentz was present. I discussed with 
each salesman the amount of the sales and the commissions 
he had received and the percentages. 
Q Excuse me? 


A And the percentages. 


Q And at that time did you have anything with you that 


you were showing to the employees? 
A Yes, I had a sheet with me. 


Q I see. What else did you discuss? 
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I discussed the benefits that they enjoyed. 
Q And specifically what benefits were you discussing? 
A The major medical policy, the life insurance policy and 
the pension plan. 
Q Did you ask any questions of any employees? 
A No, sir, I did not. 

Did you ask any employees what they knew about the Union 

No, sir, I did not. 

you tell Frank Smith that the Union---- 

MR. FEINGOLD: I'm going to object to leading the 
witness. 

MR. SOMERS: This is---- 

TRIAL EXAMINER: I'11 take objections to specific 
questions as they are asked. I'11 overrule any objections 
to the questions just asked. 


MR. SOMERS: Let me repeat the question. 


Q (By Mr. Somers) Did you tell Frank Smith that the 


Union would not allow the pension plan? 
MR. FEINGOLD: I object. 
TRIAL EXAMINER: Overruled. 
THE WITNESS: Well, in my conversation with Frank 
Smith, as well as the other salesmen,---- 
TRIAL EXAMINER: No. Limit yourself to Mr. Smith. 
THE WITNESS: In my conversation with Frank Smith I 


discussed the pension plan with him, and since this was a 
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self-administered plan with the unique---+ 

Q (By Mr. Somers) Tell us what you told Frank Smith. 

A Well, I told Frank Smith I had no knowledge of what 

plan if any the union had, and I didn't know whether we would 

be able to continue i f the union said that we weren't 

able to continue. : 

Q Was there any further discussion Concorniine the pension? 

A With Frank Smith? ! 

Q Yes. 

A Yes, as to the loan feature of the plan. 

Q And do you recall what was said about the loan feature 

of the plan? 

A It was in the same conversation, that I didn't know 

if the Union would have this type of a canere In a plan that 

they had if they had any. 

Q Did you tell any employees that the union would not 

allow a credit union to exist? | 

A By credit union you mean the loan feature of the Plan? 

Q I'muwing a term used by one of the Seon witnesses. 
MR. FEINGOLD: I object to the col loquy between the 


witness and the interrogator. 


TRIAL EXAMINER: The witness has indicated he doesn't 


understand the question. Rephrase it. 
Q (By Mr. Somers) Did you ever tell Al Paut that the 


Union would not allow the credit Union to exist? 
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A We don't have a credit union as such. The credit union 
is part of the pension set up. 

Q Did you ever refer to the loan feature as a credit 
union? 

A No, sir. 

Q Did you ever tell employee McEnroe that the Union 
would keep earnings down? 

A No, sir. 

Q Did you ever tell employee Leahy that the Union would 
put a ceiling on earnings? 

A No, sir. He volunteered this information to me. 


Q What do you recall him saying? 


A Well, Mr. Leahy had been out to California. I think 


he lived there for about four or five years, and when he 
came back he went to work Bor Brescome, and the discussion 
I had with him he told me out in California the higher the 
volume of the salesman, the lower the rate of his commission. 
Q Did you ask Mr. Shea what he knew about the Outside 
Union? 

A No, sir, I did not. 

Q Do you recall speaking with Mr. Shea on the phone at a 
time shortly after you had a discussion with him? 

A Yes, I did speak with him. 

Q And do you recal 1 if anyone else was on the line? 


A Yes. Mervyn Lentz was on the line with me. 
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Q All right now, could you tell us to the best of your 


recollection what happened in that telephone conversation? 
A Yes. The telephone conversation, I renninded Mr. Shea 
in discussing this general discussion with him that I had, 
I didn't recall whether I had emphasized the major medical 
plan. In the past he had come to Mr. Sam Lentz and told 
him he had to borrow on a large sum of Oney, because his 
wife had an illness, and when Mr. Lentz told me about it, 
I told Danny he was covered by the major medical policy. I 
think he collected about $4,000 against that. And in the 
discussion that I had with the salesmen, I didn't remember 
whether I emphasized this point with Danny, and I called him 
on the phone and went over that with him. : 
Q I see. Now, do you recall whether he was aware that 
Mervyn Lentz was on the other line? 
A Yes. I told him Mervyn was there. 
Q I see. Was anything else said that you recall? 
No, sir. 
Q Do you recall if Frank Amaroso was pEesent during 
any of these discussions with the employees? 
A Well, I spoke to Frank Amaroso just ~ I did the other 
salesmen. | 
MR. MARROW: That's not responsive to: the question. 
TRIAL EXAMINER: The answer is stricken. Do you want 


to rephrase the question? 
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MR. SOMERS: Yes. 
Q (By Mr. Somers) Do you recall having a discussion 
at or about the same time that you had these discussions 
with other employees with Frank Amaroso? 
A Yes, I did. 
Could you tell us what happened during that discussion? 
Well, I had the same discussion with Mr. Amaroso. 
Q Could you tell us what happened at that? 
A Yes. I went over the benefits such as the pension 
plan and the major medical and life insurance, and I discussed 
his earnings with him. 
MR. MARROW: Could we know when this took place and 
if anyone else was present? 
Q (By Mr. Somers) Do you recall if anyone else was 
present? 


A Mervyn Lentz was present. 


Q Do you recall if any employees were present? 


A No, sir. 

Q Now, do you recall having a discussion with Bernard 
Sandler on or about the time that you had these discussions 
with other employees? 

A Yes. I spoke to Bernard Sandler. 

Q Do you recall w lat happened during that discussion? Was 
this in early June? 

A They were all in early June, yes, sir. 


JA-1197 


1817 


Q Could you tell us what happened in that discussion? 

A I discussed mainly the benefits that the employees 
now had; namely, the pension plan and li fe insurance and 
major medical. | 

Q And did you follow the same basic procedure in all of 


these discussions? 


MR. FEINGOLD: I'm going to object to this summary and 


conclusion. 
TRIAL EXAMINER: All right, I'1] sustain that. You 
may question in regard to the particular people who have 
testified for the General Counsel. 
Q (By Mr. Somers) At any time during these interviews 
or discussions with employees, did you ask any questions 
concerning union activity? : 
MR. FEINGOLD: I object. 
TRIAL EXAMINER: I'11 overrule that. 
(By Mr. Somers) You may answer. | 
No, I did not discuss the union with! any employees. 
MR. MARROW: I move that that be stricken as not 
responsive. 
TRIAL EXAMINER: Read me the question and the answer. 
(The question and answer were read by the Reporter. 
TRIAL EXAMINER: Overruled. : 
Q (By Mr. Somers) Mr. Goldstein, do salesmen ever perform 


the same functions or similar functions as warehousemen and 
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and drivers? 

MR. FEINGOLD: I object to this. 

TRIAL EXAMINER: Why? 

MR. FEINGOLD: It's leading. 

TRIAL EXAMINER: Any other grounds? 

MR. FEINGOLD: No. 

MR. MARROW: It lacks specificity. If he want to 
specify, fine; but just a general statement is of no probativ 
value. 

MR. SOMERS: The only way I can do that,---- 

- MARROW: Lay a foundation. 

MR. SOMERS: We're getting into a unit question. 

TRIAL EXAMINER: I realize that. I'm really interested 
in knowing, and I would like to know from the witness in 
free testimony what are the duties of warehousemen and what 
are the duties of drivers and what are the duties of salesmen 
from the Respondent's point of view. After we determine 


that, then you can zero in on specifics. 


Q (By Mr. Somers) Could you tell me what the duties are 


of the salesmen? 

A The salesmen are assigned accounts which they call on 
at regular intervals to sell merchandise, collect checks, 
promote brands, distribute advertising materials. 

Q What are the duties of the warehousemen? 


A The warehouse duties are filling orders, preparing order 
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for delivery, receiving merchandise and storing merchandise. 


Q What are the duties of the drivers? 

A The drivers' duties are to load trucks and deliver 
merchandise. : 

Q Now, to you knowledge and your observation, have the 
salesmen ever performed any of the functions of the drivers? 
A The salesmen on occasion have filled orders in the 
warehouse. 

Q Excuse me. My question is salesmen and drivers. 

A Well, the drivers and the warehousemen are really 

an interchangeable unit because if the driver doesn't have 
a load to deliver during the day, eh would work in the 
warehouse filling orders and putting merchandise away, and 
vice versa. If we are short a driver we would send one of 
the warehousemen out to make deliveries also. 

Q I see. Now, could you tell us what functions of the 
warehousemen and drivers the salesmen perform if any? 

A Yes. The salesmen on occasion have filled orders, 
they deliver orders, and many a time they have even worked 
on the line putting up the split case orders. 

Q Now, do the drivers ever perform any of the functions 
of the salesmen? 

A Yes, the drives have picked up checks from the customers 
They pick up quite a few orders during the course of a day 
which they turn in. : 


Q Now, is there any communication between salesmen and 
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drivers on a day-to-day basis? 

A Yes. There are, because in some cases the salesmen 
would meet the driver on the road and say, "Skip a few 

stops and get to this account because he is in a hurry for 
the merchandise." The driver would consult with the salesman 
if an order is wrong or if an order is refused and in 

some cases the driver would leave the merchandise at the 
salesman's house because of the fact that this would be 
especially true in the outlying areas, if they had a club 
delivery and got there too early, they would leave the stuff 
at the salesman's house, and the salesman would then effect 
the delivery. 

Q Is there any communication between salesmen and warehousemen 
on a day-to-day basis? 

A Yes. The salesmen come into the warehouse. T ky may 
be short of an item or they may bring in a bottle that the 
label is bad and they want to change it. They also tell 
them, "You made a mistake with an order yesterday; be 
careful today" -- this sort of conversation. 

Q Now, have you had occasions when salesmen---- 

A Excuse me. One other thing. The salesmen also call 


the warehouse in the evening after the offices are closed 


many a time to put an order through for them, 


Q Now, do you recall on any occasion when a salesman 


has been ill and unable to cover his territory? 
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A Yes. There have been quite a few occasions where a 
salesman has been ill. 
Q What happened in that instance? 
A Well, on many occasions we send Griversior warehousemen 
out to cover the territory for the salesmen. If there 
were nobody else available. 

And who receives the commission in this event? 

The salesmen receive the commission. 
Q Are there instances where if a salesman is i11, another 
salesman will cover his territory? 
A Yes, there have been instances in the vast. 
Q And who receives the commission, the ii salesman or 
the salesman who covers the territory for him? 
A The il] salesman, the salesman to whom the account is 
assigned receives the commission. 
Q And could you tell us who has the finali authority over 
the truck drivers and the warehouse? 

I do. 

And who has final authority over the salesmen? 

Mervyn Lentz. 
Q And, Mr. Goldstein, who are the present owners of 
Brescome? 

MR. FEINGOLD: I'm going to object. 


MR. SOMERS: Let me withdraw it. 


MR. FEINGOLD: If he gives us the owner,---- 
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not involved in that point. 

MR. FEINGOLD: Mr. Mervyn Lentz and Adinolfi were involve 

MR. ADINOLFI: That's my recollection, too on it, that we 
had agreed that Mr. Sandler and Mr. Amoroso would not vote. 

TRIAL EXAMINER: Now that that was mentioned, there was 
some testimony which would seem to indicate that. Mr. Somers, 
do you know? 

MR. SOMERS: I'm checking. Do you have the list in your 
file? 

MR. MARROW: I do not. 

TRIAL EXAMINER: This doesn't have to be cleared up 
immediately, but at some time before the end of the hearing 
I would like to have you do that. 

Mr. Marrow, will you proceed with the cross-examination 
of the witness, please? 

MR. MARROW: Yes. 

CROSS-EXAMINATION 

Q (By Mr. Marrow) Mr. Goldstein, you testified earlier to- 
day with respect to the 1966 negotiations. Do you recall that 
A Yes, sir. 


Q Can you fix the date when you first became involved in 


any discussion at these 1960 negotiations? 


A The latter part of November. 
Q And that took place in Mr. Lentz's office? 
A Yes, sir. 
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A At a later time when we discussed the neem we referred 
back to this. : 
What reference was made to that? 
References as far as wages, vacations, holidays. 
What group of employees were you discussing at that time? 
We began by discussing the salesmen, and we wound up by 
discussing the warehousemen and the drivers. 
Q Now, the first meeting with Mr. English and Sposito, what 
discussion do you recall if any about the salesmen? 
A We discussed the commissions on various items. 
Q Specifically what was said? 


A I beg your pardon? 


Q Specifically what was said if you recall. 
A 


Well, specifically at the time there was a discussion 
on half gallons of various brands of whiskeys and gin. 
Q Do you recall what the commission rate was at that time 
for salesmen? 

MR. ADINOLFI: Which items? 

MR. MARROW: On any items. 

THE WITNESS: Well, the commissions on the various items 
varied. 
Q (By Mr. Marrow) Who determines what the commissions are? 
A The commissions were determined by the profitability of 
the item. : 


Q Is this spelled out in any written agreement or contract? 
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question in the present tense, what is the purpose here? 

MR. MARROW: Well, there is testimony that they negotiated 
the commissions of the salesmen at these various meetings, and 
I am entitled to know what the negotiations were and how this 
was determined. 

TRIAL EXAMINER: You have lost me somewhere. I thought 
we were talking about terms of this memorandum which the wit- 
ness says he did not participate or negotiate in. 

MR. MARROW: He did testify he was familiar with its 
terms. 

TRIAL EXAMINER: All right. I'll sustain the objection 


to the present question. 


Q (By Mr. Marrow) In 1960 in late November, what discussiot 


if any took place with respect to salesmen's commissions? 

A The sales commissions on some items, specific items, came 
up in the discussion. 

Q And do you recall what those specific items were? 

A Yes. Half gallons of whiskey and half gallons of gin. 

Q What was the nature of the discussion if you recall? 

A The nature of the discussion was that the salesmen wanted 
more commissions on these items. 

Q And what was the company's reply to that? 

A The company was working on a short markup on these items 
at the time, and there was no room to increase the commissions 
on these items. 
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A Yes, it did. This does. 

Q That was the same scale in effect up until the time of 
these discussions in November, 1960? | 

A Yes, sir. 

Q What changes if any resulted from the negotiations between 
1956 and 1960? : 

MR. ADINOLFI: I would like a clarification on that ques- 
tion as to whether or not you*re referring to the addendum 
relative to the drivers or just the contract proper. 

MR. MARROW: Well, with respect to the Contract proper 
as of this first meeting in November, 1960. | 

MR. ADINOLFI: All right. 

THE WITNESS: There was an increase made for the drivers 
in respect to the fact that they were going to get a $25 a 
month bonus. | 
Q (By Mr. Marrow) Twenty-five dollar a month bonus? 

A Yes. | 
Q Where is that? 


A Safe driving and for care of thetr trucks. 


Q Where is that spelled out? 
A 


That's spelled out in the section pertaining to drivers. 
Q I show you Respondent's Exhibit 43 and ask if you will 
point out the particular section where that language is con- 
tained. : 


A Yes. "A bonus of $10 a week shall be paid to each man 
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who does his work satisfactorily. The bonus will be paid ever 


four weeks. A bonus of $15 a month shall be paid to each 
driver who does not have a driving accident during the month." 
Q When you say $25, you're adding the two contingent bonuse 
together? 
A It would be $55 a month. 
Q Referring to Section 2, warehousemen and drivers, part A, 
rate of pay, there is a paragraph that indicates there should 
be a bonus of $10 a week paid to each man who does his work 
satisfactorily? 
A Right. 
Q And the second bonus that you have reference to is a 
safety bonus of $15 for the month? 
A Right. 
Q Provided they don't have any accidents at which they 
at fault? 
A Right. 

That was the difference that you have reference to? 

Yes, sir. 

Who made that proposal at the November meeting? 

I made that proposal. 

That was your proposal? 

Yes, sir. 

Do you recall what discussion there was about it? 


Well, there was no further discussion. 
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Q Could you tell me what the changes are? 
A The night men were given $1.40 an hour instead of $1.25 
an hour. 
Was there some discussion about that? 
Yes, there was. 
And who brought that up? 
It was brought up by Mr. English. 
Do you recall what he said in that regard? 
That the night men wanted more money. | 
What was your answer to that? 
We agreed to go to $1.40 an hour. 
This all occurred at the first meeting? 
Yes, it did. 
Was there anything contained about that in this memorandum? 
Yes. : 


That was spelled out there, too? 


Q 
A Right. 
Q 


Any other discussions at the first meeting that you 
recall? 
A I believe there was a discussion as to yacaenes 
Q What was said in that regard? : 
A We agreed to a two-week vacation for the drivers after 
they had been there a year. : 
Q Who made that proposal? 


A The original proposal for vacations was made by Mr. 
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English. 
Q What did he ask for, do you recall? 
A I believe it was two weeks. 
Q And you agreed to that at the meeting? 
Yes. 
Anything else that you can recall? 
There was a discussion as to insurance. 
What was the discussion in that regard? 
The discussion was that the drivers wanted some sort of 


insurance, and we agreed to go along. 


Q What did you agree to? 


A We agreed to a thousand-dollar life insurance policy. 
Q Now, is the first time that the company paid any life 
4nsurance for its truck drivers and warehousemen? 
A Yes. 
Q So that was a change? 
A Yes. 
That was agreed to at the first meeting? 
Yes. 
Anything else? 
Yes. I believe there was a discussion as to C.M.S. and 
Cross. 
What was the discussion in that regard? 
That the company undertake to pay the C.M.S. and Blue 
Cross. 
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Q 


A 


What was the discussion in that regard? 


I believe that the discussion centered about whether it 


would be a one-year or two-year or three-year agreement. 


Q 


Q 


What was the Association asking for, do you remember? 
I believe two years. 

What was the company proposing? 

The company wanted a longer contract. 

Do you know how long? 

MR. SOMERS: How longwhat? 


(By Mr. Marrow) How long a period they wanted the con- 


tract to run for. 


A 


Q 
A 


Q 
A 


Q 
A 


I believe they talked about a three-year contract. 

When you say "they," you mean yourself and Mr. Lentz? 

Both Mr. Lentzes were there. 

What was that? 

Both Mr. Lentzes were there. 

Mervyn was at the meeting, too? 

Right. 

What part did you play in these discussions, do you recall? 


Yes, I talked about the wages, the hours, and the commis-— 


sions and benefits. 


Q 


Prior to November of 1960, Mr. Goldstein, to your know- 


ledge had the Association ever asked for a written contract 


before that? 


A 


I believe there had been some talk, but I wasn't directly 
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A I do recall them. 
Q How many meetings were held with the Assoclation in 1963 
respecting negotiations? 
A In respect to negotiations, there were two meetings. : 
Q What happened at the last meeting? Was any conclusion 
reached? 
A At the last meeting there was a conclusion reached as far 
as the terms and method that the fund would operate. 
Q And was that reduced to writing? 
A Subsequently it was. 
Q When subsequently? 
A Well, I believe it was reduced to writing sometime in the 
middle of August in 1963. 
Q Do you know who prepared the document or instruments that 
were involved? 
A Our accountant did. 
Q And what happened after they were prepared? Did you give 
them to the Association? 
A The Association retained a copy. We in the company re- 
tained a copy, and I had a copy. 
Q Do you still have a copy of that? 

I have a copy of this. 


Do you know whose Signatures are on that instrument? 


A 

Q 

A Yes. Mervyn Lentz, myself, Frank Smith. 
Q 


Do you have a copy of that with you? 
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sir, I do not. 
MARROW: Does the Respondent have a copy? 
SOMERS: No. 


MARROW: Is there one available? 


ADINOLFI: I think Mr. Feingold has a copy over there 


MARROW: May I have a moment? 

TRIAL EXAMINER: All right. 

(Pause. ) 

TRIAL EXAMINER: You have a document there. If you are 
all satisfied that it's an accurate copy, it will save a lot 
of time. Show it to the other parties. : 

(The document was handed to the parties. ) 

MR. SOMERS: I really can't. I have Benen seen the 
original. The only way I can is to have it. | 

TRIAL EXAMINER: Under the circumstances I will permit 
you to show it to the witness. If he can identify it, I'll 
azcept it subject to its being checked. 

MR. MARROW: I would like to have this marked as General 
Counsel's 35 for identifféation. 

(The document above-referred to 

was marked General Counsel's 

Exhibit 35 for identification.) 
Q (By Mr. Marrow) I show you what has been marked General 
Counsel's 35 for identification, which appears to be a xerox 


copy of some nine pages, and ask if you recognize that. 


| A Yes. This seems to be the welfare association plan. 
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Q And is that a copy of the original one which you have in 
your possession or somewhere in the Brescome Office? 

A Yes, I believe it is a copy or part of it. There is a 
trust agreement that goes with this. I don't see that. 

Q The agreement you have in front of you is not the complet¢ 
agreement? 

A No, sir. 

Q With respect to the page marked No. 9, would you direct 
your attention to that? 

A Yes, sir. 

Q On the original you have, are there signatures appearing 
on that page if you recall? 

A I don't recall offhand. Idimagine so. 


Q Is it your recollection that except for the fact this one 


has no signatures, that it's identical in form? 


A Well, it seems to be part of the agreement. 

Q I beg your pardon? 

A It seems to be part of the agreement. 

Q And with the exception of what you called the trust 
provisions,| this would be all of the agreement? 

A This and the trust provisions, right. 

Q Is the trust provision a separate agreement, or does it 
physically come within the confines of this agreement marked 
General Counsel's 35 for identification? 


A I don't follow you. 
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The trust agreement, is it a separate document? 

Yes, it's a separate document. 

MR. MARROW: I would like to ask that the original, if it/s 
available, be produced at our next meeting so we can have a 
complete agreement inasmuch as it has been referred to in the 
record. 

MR. SOMERS: This is agreeable. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: If we can find it, it will be produced. 

TRIAL EXAMINER: All right, let's continue then. Can you 
continue your cross-examination in the meantime? 

MR. MARROW: Oh, yes, but with respect to this document, 
General Counsel's Exhibit 35. : 

Q (By Mr. Marrow) As to that phase of the total document, 
this is complete, except your recollection is there would 
probably be signatures on page 9? 

A I believe so. 

MR. MARROW: I would like to offer this with leave to 
Substitute originals if they can be found. 

MR. ADINOLFI: No objection. 

MR. SOMERS: I would like to object, because I would 
rather have the original, first of all, and I would rather 
have the entire document which includes apparently the origina 


of that which Mr. Marrow has plus the trust agreement, and I 


would like to have the entire thing offered as one complete 
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document. I believe the trust agreement is necessary to the 
agreement in order to have the plan exist. 

TRIAL EXAMINER: Well, gentlemen, I'm in no position to 
determine this. I'll defer ruling on this document until it's 
determined whether the original can be found. 

MR. FEINGOLD: May I ask the witness on voir dire on this-- 

TRIAL EXAMINER: No, because I have already deferred rul- 
ing. I am not going to accept it at this time in any event. 

MR. FEINGOLD: It might possibly change your ruling. 

TRIAL EXAMINER: No, I am going to wait until it is 
determined whether the original can be obtained. The only 
reason I would change it is if you can tell me that the docu- 
ment is essential to your present cross-examination. If you 
ean defer it, --- 

MR. MARROW: I am willing to defer. I would like to see 
the original myself. I think a foundation has been laid, so 
if it's appropriate, I can continue my examination as to the 


original. 


Q (By Mr. Marrow) Now, if I understand your testimony, Mr. 


Goldstein, this document, together with the trust agreement, 

was the total agreement of 1963. 

A Right. 

Q Or what you called the agreement with the association. 
Right. 


Incidentally, was there a contribution made to the 
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this Association are also contained in the aereenert which you 
now hold -- the exhibit which you now hold, o are they ina 
separate document? 

A The Employees Welfare Association was Risonetnnacton of 
what you probably called the credit union at’ some time this 
morning. In order to retain the borrowing Cpararen this 
Employees Welfare Association was made part of the Pension 
Plan. 

Q And that was part of the discussion which took place in 
the summer of 1963? 

A That's right. 

Q Now, do you know if there are any rules or regulations 
with respect to the Association? I don't aooR the Brescome 
Employees Association, but this Welfare Association. 

A I would have no idea as to that. 

Q Ware those discussed at all in August of 1963? 

A In 1963 we discussed Pension Plan, and one of the features 
of the Pension Plan that the men insisted on was the right to 
borrow. 

Q And how was this communicated to you? 

A Through Mr. Zingeser and through Mr. Smith. 
| Q This is what they told you during the meetings that you 
| naa with them? 


A Yes. 


Q And had there been some borrowing plan in effect prior to 
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gave them statements every six months as to how much money 
the plan had and the earnings and their equity in the shares 
in the plan and so forth. 

Q Mr. Goldstein, I show you what has been received in 
evidence as General Counsel's Exhibit 5 and ask if you recog- 
nize that. 

A Yes, I do. 

Q And can you tell us what that relates to? 

A This relates to the correspondence we had with the 
Internal Revenue regarding the plan that we put into effect 
in 1963. The Internal Revenue had turned the initial plan 
down. There was some changes that had to be made, and in 
order for the company to comply with the Treasury Department, 


we actually didn't contribute any money. What happened, there 


was about $12,560 in the fund. They returned it to the com- 


pany, and the company in turn gave it back to the Employees 
Welfare Association. 
Q And what happened to the 1963 p3an as a result of this? 
A There was some changes made. 
And were those changes discussed with the Association? 
Yes, sir, they were. 
Who did you discuss them with? 
Frank Smith. 
Do you recall when? 


I was in constant touch with Mr. Smith. 
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No. It went back to 1963. 

What went back to 1963? 
A The profit-sharing plan which I have meen calling the 
pension and welfare plan. 
Q You state in the letter that the company has introduced 
a profit-sharing plan. What did you mean by "inbroduced" in 


1965? 


A Well, as I said, the original plan had been turned down, 


and we were advised that if we made some changes in the plan, 
we would get Government or Treasury Sore The letter that 
was sent out with my signature was a tetteritnet was given to 
me by our accountant, and since the plan as submitted in 1963 
had not been approved, this was a continuation of that plan 
as far as the monies were concerned. 

Q The monies that were in the plan originally were turned 
over the new profit-sharing plan? 

A That's right. It was given back to the company, who, in 
turn, gave it back to the profit-sharing plan. 

Q Given back to the company by whom? 

A It was given back to the company by the Welfare Associ- 
ation. I believe the money was in their =; 

Q And Mr. Smith was the guardian or custodian of the 
Welfare Association, isn't that so? 

A That's correct. 


Q As a matter of fact, Mr. Goldstein, this had nothing to 
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Q (By Mr. Marrow) Mr. Goldstein, you have had an oppor- 
tunity to study this letter, General Counsel's Exhibit 53 
bearing a date of July 22, 1965, and I presume your signature, 
is that correct? 

A That is my signature. 

Q Did the plan that's described in that letter have any- 
thing to do with the Employees Association to your knowledge? 
A Yes, it did. 

Q In what way? 

A The original negotiation of the plan was back in 1963. 
Prior to 1963 this credit union or Oxy or whatever you want to 
call it which was organized among the employees on a contribu 
tory basis, the plan in 1963 went into effect. When this wen 
into effect, the members of the credit association or the Oxy, 
as the boys would call it, liquidated, and they couldn't 
liquidate at that point because there were loans outstanding, 
and there were stocks that they held. As they received the 
payments from the very first organization, each of the indi- 


vidual members took out whatever money they had. The Brescome 


Plan that we had negotiated with the Association went into 


effect at the beginning of August -- sometime in the middle 
of August, and was retroactive to August 1, 1963. It was eae 
into effect pending Treasury approval. Now, they disapproved 
the first plan. A new plan was put in for approval, and the 


second plan was ultimately approved. In order to comply with 
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Treasury regulations, the second plan was liquidated and the 
money turned back to the company, who, in aren. turned the 
money back to the plan which is now in existence. The only 
reason for the liquidation cf the: second plan was to comply 
with Treasury regulations. 

Q When was the second plan liquidated, do you recall? 

A The date is right here. 

That's the date, July 22, 1965? 

1965, and it was continued immediately . 

TRIAL EXAMINER: Mr. Adinolfi has had a request for a 
telephone call. We can break here. I'm cote to start up 
again at twenty-five past five. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. Continue, Mr. Marrow. 
Q (By Mr. Marrow) Mr. Goldstein, with respect to the 
profit-sharing plan that you introduced in July of 1965, is 
that still in existence today? 


A Yes, it is. 


Q And do you know if that's signed by both the company 


and the Employees Association? 
I couldn't tell you. 
Is that availabte at the office somewhere? 
I believe it is. | 
Could you proddce that for us? 


I'll look for it. 
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No, they are not. 

They are not? 
A (Nodding head.) 
(a) There are some that are not paid on that basis 
liquor salesmen? 
A Straight commissions. 
Q Straight commissions? 
A (Nodding head.) 

MR. SOMERS: That's the testimony of the witness. This 
is repetitive. 

TRIAL EXAMINER: I can't hear what's being said. Proceed 
Mr. Marrow. I think the noise outside has diminished. 
Q (By Mr. Marrow) Now, you gave in your direct testimony 
the general discussion of the duties of the salesmen and the 
truck drivers, do you recall that? 
A Yes, sir, I do. 
Q And I believe you stated you were in overall charge of 
the warehouse trucking operations. 
A Yes, sir. 
Q Do you know if the drivers punch a time clock? 


A Yes, they do. 


Q How about the warehousemen? 
A 


Yes, they do. 
And they are all paid on an hourly basis? 


Yes, most of them are. 
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Q The phrase that says "men that we hire," doesn't that 
indicate to you that this was a paper prepared by management 
as its rules and regulations? : 

MR. SOMERS: Objection. 

TRIAL EXAMINER: All right. If the witness has an 
explanation for that, I will take it. 

THE WITNESS: Well, as I said to Mr. Feingold before, 
I received this paper or a copy of the paper. I made some 
changes on it, and these incorporated on this document are 
some of the rules and regulations that we had with the dirvers 
and warehousemen. 
Q (By Mr. Feingold) And you made the changes on an original 
or on this photocopy? 
A I don't know. I see that I made this change on this 
copy, and this looks like a photostat of a change I made 
somewhere else. 
Q This word "work" is that in your handwriting? 

Yes, that is my writing. 

And you also -- is "Good Friday" in your handwriting? 

Yes, sir. 


When did you make those changes? 


This word "Good Friday" I probably made some long time 


Would it have been about November of 1956? 


Very possibly. 
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Q And how about the word "work," was that made about 
November 1956? 
A No, I think that was made -- I think that was made at 
a subsequent time, sir. 
Q Why was that word "work" put in there? 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 


TRIAL EXAMINER: Will you rephrase that. 


Q (By Mr. Feingold) Why did you make that -- I withdraw 


the question. 

You made that change "work," is that correct? 

I would say it is. 

And why did you put that word in? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: The word "why" is a peculiar word. You 
may state what reasons you had for putting that in or what 
caused you to put that in. 

THE WITNESS: It looks like for clarification, sir. It 
says "All categories guaranteed 48 hours work per week.” 

Q And what was the word underneath it? 

A It says “pay.” 

Q And you made the pencil correction right on this photo- 
copy, Intervenor's 2-A, is that correct? 

A Yes, sir. 

Q Did you prepare this photostat? 


A I couldn't say that I did, sir, no. 
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Did you ever see this photostatic oe before you came 

this courtroom? 

Oh, yes, I think I did. 

When did you see it? 

From time to time. 

And this was in your possession? 

Not in my possession, no. 

Whose possession was it? 

I don't know. In the files of the office. 

MR. FEINGOLD: Let the record show that the witness was 
referring to Intervenor's 2-A. 
Q (By Mr. Feingold) Now, I show you Intervenor's 2. You 
notice, Mr. Goldstein, there is November 1956 at the top. Is 
that in your handwriting? 
A No, sir. 
Q And how about the word "Good Friday"? 
A That looks like my writing, sir. 
Q Could you tell me whether it was put on another document 
or this document? 
A This was put on another document, and this is a photostat 
from the other document. 
Q And this photostatic copy was part of Intervenor's 2-A 
with reference to warehousemen and drivers, is that right? 


A Yes. 


Q And this was also given to you by Sam Lentz? 
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Yes. Or Mervyn. 

MR. SOMERS: Could we have a break now? 

MR. FEINGOLD: I have no objection at this point. 

TRIAL EXAMINER: We will take a 10-minute break. 

(A recess was taken.) 

TRIAL EXAMINER: On the record. Proceed, Mr. Feingold. 
Q (By Mr. Feingold) Mr. Goldstein, I want to take you bac 
to your testimony about Mr. Brennan. After you had this 
conference in your office, I understand a day or two later yo 
called him on the phone, is that correct? 
A Yes. 
Q And you asked him certain questions about what you could 
ask these witnesses? 
A Yes. 
Q In order not to violate the National Labor Relations 
Act, is that it? 
A Yes. 
Q Did Mr. Brennan tell you that if you made certain 
statements, you might get into difficulty with the Labor Boa 


A Yes. 


Q And I take it he told you that it was proper to bring 


each individual witness into a private office and speak to 
him? 
A Yes. 


Q He told you that? 
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Yes. 

You are positive? 
A Yes. 
Q And isn't it a fact that you told them and explained the 
benefits they are now enjoying, is that correct? 
A Yes. 
Q Was there any reason why you couldn't explain that to 
all the salesmen at one time? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Feingold) Could you have explained -- I withdraw 
that. Wasn't that on the day you had a sales meeting in the 
office? 

MR. SOMERS: Wasn't what on the day =e 

MR. FEINGOLD: I believe the witness understands the 


question. 


THE WITNESS: I don't believe there was a sales meeting 


that day. 
Q (By Mr. Feingold) It was a Friday? 
A Yes. 

MR. ADINOLFI: You keep referring to “witnesses” in your 
questions. I take it you mean employees? 

MR. FEINGOLD: Salesmen. Thank you very much for the 
correction. : 


Q (By Mr. Feingold) These salesmen, is that correct? 
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Q 
A 


Q 


Yes. 

And they were told to come in at different hours during 
day? 

I believe so. 

About 18 or 19 of them? 

Yes, sir. 

And you said even a few on Saturday, is that correct? 
Yes, sir. 


And you spoke to them one at a time and explained their 


benefits? 


Yes, sir. 

Spoke to them about major medical? 
Yes, sir. 

Blue Cross and Blue Shield? 

No, sir. 

Didn't speak to them about Blue Cross? 
No. 

Speak to them about life insurance? | 
Yes, sir. 

Speak to them about CMS ? 

No, sir. 


And spoke to them about this welfare fund from which the 


could make loans? 


A 


Q 


Yes, sir. 
Is that right? 
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A Yes. 
Q Didn't they know about these things? 
Yes, sir. 
Why did you have to explain it to them? 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Sustained. 
What was your reason in explaining it to them? 
MR. SOMERS: Objection. | 
TRIAL EXAMINER: Sustained. 
Q (By Mr. Feingold) Weren't these plans in existence since 
1962, some of them? 
A Some of them, yes. 
Q In 1963? 


A Yes, sir. 


Q And it had been operating all this time? 
A 


Yes, sir. 
Q And you took time to call these men into your office one 
at a time all in a day, is that correct? 
A Yes, sir. We also went over their individual earnings. 
Q I know you did that, and you pointed out how well they 
did, isn't that right? 
A Yes, sir. 
Q And at the same time you said to them, “If a union comes 
in, we don't know whether we can continue these benefits, isn' 
that right? 
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SOMERS: Objection. 
WITNESS: No. 
SOMERS: I withdraw the objection. 
Q Mr. Feingold) Didn't you testify yesterday on direct 
examination in answer to a question put to you by Mr. Somers 
that you told these men that you didn't know whether these 
benefits could continue because you don't know what position 
a union would take? 
MR. ADINOLFI: That is not a correct statement. 
MR. SOMERS: I object. 
MR. FEINGOLD: It's cross examination. 
TRIAL EXAMINER: The objection is overruled. 
(By Mr. Feingold) Wasn't that your testimony? 
MR. ADINOLFI: Exception. 
THE WITNESS: In regard to the pension plan, yes, sir. 
(By Mr. Feingold) So you did refer to the union, didn't 
in this conversation? 
In regard to the pension plan, yes, sir. 
I am asking you, Mr. Goldstein, yes or no, did you refer 
to the union? 
TRIAL EXAMINER: Mr. Feingold, will you please go on. Yo 
are now getting argumentative. 


Q (By Mr. Feingold) Mr. Goldstein, you did mention the 


outside union,in your conversation in speaking to each of thes 


salesmen, is that correct? 
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As far as the pension plan is concerned, yes, sir. 

So that now you are changing your testimony, aren't you? 

MR. ADINOLFI: Objection. 

MR. SOMERS: Objection. 
Q (By Mr. Feingold) About whether oe mentioned the union 
in these conversations? 

TRIAL EXAMINER: Is it your contansien that there is no 
inconsistency in the testimony? 3 

MR. FEINGOLD: Yes. 

TRIAL EXAMINER: I will see it on a get the record. 
Let's go on. 
Q (By Mr. Feingold) pid you ever have other occasions 
in the past when you arranged meetings of the salesmen to 
discuss benefits with them, all in one a individually? 

MR. SOMERS: Objection. - 

TRIAL EXAMINER: Overruled. 

THE WITNESS: We did have meetings with the salesmen in 
the past similar to this vhere we went over their earnings. 

(By Mr. Feingold) one at a time? 

Yes, sir. 


All in one day? 


You tell me when that was? 


I can’t pinpoint an exact date, but we have done it. 


Q 
A 
Q 
A Yes, sir. 
Q 
A 
Q 


About when, Mr. Goldstein. 
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A few years ago. 

When you say a few years ago, could it have been 1960? 

Oh, no, more recent than that, sir. Probably 1966. 

1966? 

Probably so. 

Could you tell me what day of the week it was? 

No, sir, I couldn't. Mostly Fridays. 

Did you discuss welfare benefits at that time? 

No, sir. 
Q Did you discuss what an outside union would do if a 
pension plan came in -- what an outside -- f£ withdraw that. 

Would you discuss what would happen to the pension plan 
if an outside union came in? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: No, sir. 
Q (By Mr. Feingold) And I take it to be your testimony 
that with none of these men neither you nor Mervyn Lentz, 
outside of the pension, ever mentioned anything about an 
outside union, is that correct? 

MR. ADINOLFI: I object to that simply because I don't 
quite understand what the question means. 

MR. FEINGOLD: I will rephrase the question. 


Q (By Mr. Feingold) Except for the reference to what 


you call a pension plan, no other mention was made to an 
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outside union when you had a discussion with these salesmen on 
that Friday in June, is that your cestinone? 
A Would you repeat that question. 
TRIAL EXAMINER: Do you want it readily, the reporter? 
THE WITNESS: Yes. 
(The pending question was read by the reporter.) 
THE WITNESS: Yes. 
(By Mr. Feingold) You are sure of that? 
Yes. 
Now, you say you spoke to Sandler and Amoroso? 
Yes, sir. 
What did you speak to them about? 
Benefits. 
Were they together, incidentally? 
No, sir. 
Now, you spoke about their earnings, right? 
Not with Sandler, no. 


What did you discuss with Sandler? 


The benefits, as far as the health and welfare and the 


insurance. 

Did you also tell him what would happen if an outside 
union came in about the pension? 
A No, sir. 
Q You didn't discuss that with him? 


A No, sir. 
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Q We will get along famously if you will just answer my 
questions. I am going to put them simply to you. Now, 
Mr. Amoroso also visits accounts on occasion? 
A Yes. 
Does he visit accounts every day? 
Practically. 
Well, how many days a week does he visit accounts? 
Probably three or four. 
And does he --- 
Sometimes five, I imagine, if he works on Friday. 
Q And he has wine accounts that are assigned to him that 
are not assigned to the other three, is that correct? 
A Yes. 
Q Now, I take it from your testimony that in addition to 
the accounts assigned to him, from time to time he may visit 
with the salesmen or without salesmen accounts that are assigne 
to the salesmen? 
A Yes, sir. 


Q Now, I take it from what you have stated when he visits 


the accounts assigned to the salesmen, those salesmen get the 


commission, not he? 

A Yes. 

Q And when he makes sales in an account or in accounts that 
are assigned to him, nobody gets a commission? 


A No. Let's go back to one thing, Mr. Feingold. 
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preliminary question. 

MR. SOMERS: We would like to offer a stipulation at this 
time which may save some questions. 

TRIAL EXAMINER: Do you want to discuss it off the 


record? 


MR. SOMERS: Perhaps that would expedite it. 


TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 

TRIAL EXAMINER: On the record. ur! Somers, I will take 
your statement. 

MR. SOMERS: Respondent at this time admits that by its 
supervision and agent, Mervyn Lentz, Samuel Lentz and Stanley 
Goldstein, on or about July 28, 1967 and continuing for a 
period of approximately a few days thereafter did negotiate 
and bargain with the negotiating committee of the Association. 

TRIAL EXAMINER: Is there any objection to receiving 
that amendment to the answer? 

(No response.) 

TRIAL EXAMINER: Hearing no objection, the amendment is 
granted. 

TRIAL EXAMINER: All right, Mr. Feingold, proceed. 

Ask your questions. 
Q (By Mr. Feingold) Now, sometime in July were you and 
other representatives of management conducting negotiations 


with a committee of the Brescome Employees Association; is 
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that correct? 
Yes. 
And where was the first session? 
I believe it was at the Parma Restaurant. 
And how long did that session take? 
A few hours. 
Did you have dinner? 
Yes, we had dinner. 
Now, could you tell us what was discussed at that session? 
Terms, working agreements, grievances, and so on. 
What terms were discussed? 


Well, as I remember it, the Association had a list of 


about 13 or 14 different items they wanted open for discussion. 


TRIAL EXAMINER: Mr. Somers, amd I to understand by your 
amendment of your answer that you are not proposing to 
dispute the General Counsel's testimony as to those negotiations? 

MR. SOMERS: With regard to the -- May we go off the 
record? 

TRIAL EXAMINER: No, we are on the record. 

MR. SOMERS: We are admitting to the fact that 
negotiations took place with five representatives of the 
Association representing the Association, that a contract was 
reached after a number of negotiating sessions --- 

TRIAL EXAMINER: I am put on the spot, but my ruling is 


going to be dependent on your answer. Are you going to -- as 


JA~1235 


2015 


far as you are presently aware, are you going to dispute 


the content of the testimony of those witnesses as to what 
occurred in those negotiations? 

MR. SOMERS: In the actual negotiations? 

TRIAL EXAMINER: Yes. 

MR. SOMERS: Could I have a moment? 

TRIAL EXAMINER: If you are not sure, I will take that 
answer too. 

MR. SOMERS: This could save a substantial amount of 
time. I think If I could have a moment, I: could do that. 

TRIAL EXAMINER: Go ahead. 

MR. FEINGOLD: May I suggest we adjourn for lunch? 

TRIAL EXAMINER: We will go off the record. 

(Discussion off the record. 

TRIAL EXAMINER: On the record. 

I understand all of you gentlemen are agreed that this i 
a good time to break for lunch, and inasmuch as it has been 
indicated that there is a substantial amount of cross 
examination of this witness yet to come, we will recess for 
lunch until 2 o'clock. 

(Whereupon, at 12:40 p.m., the hearing was recessed 


for lunch until 2:00 p.m., the same day.) 
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TRIAL EXAMINER: I am quite in agreement with it and 
particularly if the other parties and particularly if 
Mr. Maynard agree. I assume that has all been taken care 
of by you gentlemen. I appreciate your good efforts in this 
regard. I guess we are ready to go ahead. 

MR. MARROW: Let the record show that Mr. Adinolfi 
has absented himself apparently on other business. 

TRIAL EXAMINER: Mr. Adinolfi came up to me during the 
recess and said he had a matter in another court and that 
he expected to be back shortly. Although he didn't say it 


specifically, by his absence he will just have to assent to 


whatever you gentlemen have agreed to. 


Gentlemen, I spoke with the Reporter last evening 
about this situation, and she tells me now she has the last 
12 or 15 questions and answers of Mr. Maynard's cross 
examination available now. 

(The last twenty questions and answers of the 
testimony given on February 6, 1968, were read by the 
Reporter.) 

CROSS EXAMINATION (Continued) 
Q (By Mr. Marrow) Mr. Maynard, you just listened to the 
questions and answers that were read by by the Reporter. 
A Yes. 
Q Do you recall somewhat now the discussion of the 


testimony that we had last Tuesday before the recess? 
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Yes, they were. 

Mr. Sandler there? 

Mister who? 

Mr. Sandler? 

I believe he was. 

Mr. Amoroso? 

Yes, I believe he was. 

And the other wine salesmen? 

Yes, they were. 

You don't recall any discussion about a contract at 

second meeting? 

No, sir, I don't. 

Do you recall whether anyone showed the people there 
a contract? 
A No, I odn't know, sir. 
Q Now, you participated in the negotiations that took 
place after the NLRB election in July of 1967, is that corr 
A I don't know what negotiations you are referring to, 


sir. 


Q Do you remember that there was an election conducted 


by the National Labor Relations Board in July of 1967? 

A Yes, I do. 

Q Following that election, did you have occasion to meet 
with any other members of the Association and management at 


the Parma Restaurant? 
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A I met there as one of the negotiators when the manage- 
ment of Brescome and the four negotiators and the president 
of the Association met with management at the Parma 
Restaurant. 

You do recall that meeting? 

Yes, sir. 

And those were the negotiations, weren't they? 

Yes. 

Do you remember if the 1960 agreement was physically 
present at those meetings? 
A Who was present at those meetings? 
Q The 1960 contract, do you remember if that was physicall 
in the room or present when the meetings took place? 
A I don't recall that, sir. 
Q Do you recall what took place at those meetings, what 
was discussed? 
A Yes, I do. 
Q Could you give us your best recollection as to what 
you recall being discussed? 
A All the members of the Association were asked to write 
notes to the five bargaining members who in turn would 
condense these and give those conditions to management, 
present them to management that night. 


Q Then what happened? 


A They were taken into consideration by management. 
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They were taken into consideration by management? 
That is right. 

At the meeting, how was this done, do you recall? 
At that particular meeting? : 


At the Parma Restaurant? 


A Mr. Paul as the president was the spokesman. He 


presented the ideas of the different members, and with this 
request they were taken under consideration by management, 
to be presented to management for consideration. 

Q Could you give us your best recollection as to what 
happened? Did Mr. Paul say something and then someone else 
from the other side say something? ; 

A Yes, Mr. Paul presented the petitions of the different 
members. 

fe) How did he do it? 

A Everyone wrote down anything they wanted, what their 
requests were and they were given to Mr. Paul. He condensed 
them down, and he was our spokesman and gave these to manage- 
ment, presented them to management. 

Q Did he hand them physically? 

A No, he read the questions. He had the questions on the 
paper, and he read them to them. 

Q What is your best recollection of what he read? 


A Well, I believe one of the important things was the 


rate of commission, salesmen's rate of commission, Blue Cross 
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CMS, vacation pay. 
Q Anything else? 
A That is all I remember, sir. 
Q Tell us what you remember of the discussions regarding 
rates of commission for salesmen? 
A Yes. There was a discussion about the rate of 
commission. 

What was the discussion? 

They wanted to know what their rate of commission was. 

Mr. Paul Asked? 

Mr. Paul. 

Did anyone reply for management? 

Mr. Goldstein for management explained it. 

What did he say? 

He had a chart and showed a paper. He showed them how 
the rate of commission varied with different items -- wines 
were so much per cent, liquors so much. There were those 


where the commission was less. 


Q There was an explanation as to how your commissions 


were computed, is that correct? 

A That is right. 

Q And did the company agree to do anything in that 
regard? 

A They told him that there would be put in the back with 


each item how much we are being paid on each item, our rate 
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of commission on every item that we're paid. 
Q Where was that to be put? 
A In the salesmen's room. 
Q Posted? 

In the form of a book. 
Q This book, had this book always been there? 
A It's in there now. I don't know how long it's been therd. 
Q Was it there prior to the meeting at the Parma Restauran¢#? 
A I don’t believe it was there then. 
Q Do you know how your commissions were determined prior 
to the meeting at the Parma Restaurant? 

MR. SOMERS: Objection. : 

TRIAL EXAMINER: Mr. Marrow? 

MR. MARROW: I think this is highly relevant. 

TRIAL EXAMINER: Overruled. 

(By Mr. Marrow) Do you understand the question, sir? 
A No, sir, I didn't. 
Q Did you understand how your Commissions were determined 
prior Ryne at the Parma Restaurant? 
A They would vary by a certain item. “Some items were 
higher rate items than others, and it was hard to fell how 


much you would get. 


Q So this was a problem for the salesmen? 


A It could always be clarified by going to the bookkeeper, 


Mr. Gerard or Mr. Goldstein. 
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Who was Mr. Gerard for the record? 

He is Mr. Goldstein's assistant. 
Q Now, over the years have you ever gone to either of thes 
gentlemen to clarify your commissions? 

Yes, sir, I have. 

And you went as an individual? 

Yes. 

Do you know whether the Association ever went to Mr. Gerard 
or Mr. Goldstein to clarify these commission rates? 
A I don't know that, sir. 
Q Now, in the negotiations of earlier years that you 
have testified to, was this subject of commission rates 
ever discussed? 
A Well, it had been set before, but it hadn't been 
explained as thoroughly as that night of the negotiations. 
Q Can you tell us when it was first set? 
A They had been set for a long time. I can't tell you 
how long, sir, I don't know. 

You Have been with the company since 1935? 

That is right. 

Were there commission rates set in 1935? 

They always had a way of setting them. 

All right. Let's go to 1952. You testified that this 


was the first time that there were any negotiations between 


the employees of Brescome and the company, is that right? 
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In 1952? 
Yes, sir. 
Did you say it was the third time? 
The first time. 
First time? 
That is correct. 
Yes. 
Q What happened to the commission rates in the negotiations 


of 1952, what was the discussion then? 


A I don't recall anything happening regarding commissions. 


You don't recall anything? 
No. 
Was anything said about vacations in 1952? 
Yes, there was. 
Tell us what was said about vacations? 
I didn't hear your question. 
Tell us what was said about vacations in 1952? 
I believe at that time we were given a week's vacation 
pay. 
What did you have prior to that, do you remember? 
I believe it was $75. 
Q And this was one of the subjects that was taken up at 
the negotiations in 1952? 
A No, I think this was the actual negotiation in 1952. 


That was all the negotiations, vacations? 
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No, there were other things too. 
What other things? 


Holidays. 


Q What ‘did you discuss about holidays? 
A 


All the legal holidays. 
fo) Tell us what was the agreement in that regard? 
A I'm sorry, I didn't hear. 
Q Tell us what the agreement was in that regard; that 
was with respect to holidays? 
A We always had holidays, had off legal holidays. 
Q What was negotiated with respect to holidays? 
A Just negotiated legal holidays. Election day, legal 
holidays, Good Friday, which is a holiday. 
Q Was there some agreement or understanding reached 
during these negotiations with respect to holidays? 
A Well, we were to get them. 
Q Was this any different than you were getting before 
the negotiations? 
A No, it wasn't. 
Q What other matters were taken up in 1952? 
A Putting up the point of sales material, the promotional 
work, collecting, all the monies due us from our accounts. 
Q What was discussed in regard to those items you have 
just mentioned? 


A We were suppose to put up a reasonable amount of 
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promotional material that was given to a5 oy our supervisors. 
We were suppose to collect our money within 30 days, which 
is a state law. : 
Q What was the discussion that came apiwith respect to 
those matters? 
A I don't recall. 
Q No discussion? 
A No. 
MR. SOMERS: Objection. The man said he did not 
recall the discussion. He didn't say there was no discussio: 
TRIAL EXAMINER: Mr. Somers, I didn't get the full 
import of your statement. Would you read it back, 
Miss Reporter? 
(Mr. Somers' statement was read by the Reporter. ) 
TRIAL EXAMINER: I don't think I have to pass on that. 
The record will show it. 
Is this a good point to break? 


MR. MARROW: Surely. 


TRIAL EXAMINER: We will have a ten-minute recess 


until quarter to 11. 
(A recess was taken.) 
TRIAL EXAMINER: On the record. Mr. Marrow, will you 
continue? 
Q (By Mr. Marrow) You recall, Mr. Maymer oe before the 


recess we were discussing the 1952 negotiations. Do you 
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recall that? 
A Yes, sir, I do. 
Q I believe we had talked about the vacations and holidays 
Were any other subjects discussed in 1952 that you recall? 
A Didn't I mention promotional material, sir? 
Q Oh, yes, you are correct. On promotional material, 
what was the discussion? 
A Advertising, we put out the advertising. That's part 
of our job. We are furnished them by the suppliers and 
distillers, and we put them out. 
Q When you say "we," you mean the salesmen? 

Yes. 

What was the prior practice to that? 

That? 

There was no change? 

No. 

Any other subjects that you recall in 1952? 

The collections of money. 

What was discussed about collections of money? 

We collect -- it's one of our duties to collect our 
money within 30 days. That's the state law in Connecticut. 
Q And what was the practice before the negotiations? 


It was the same. 


A 
Q That was the same? 
A 


It was the same. 
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Anything else that you recall? 

No, I don't, sir. 

Any other subjects that were discussed? 

No, I don't recall, sir. | 

How about the warehousemen? 

We always --- 

Sir? 

We always took them and the truck aeigers in. We 
considered the three of them as one. : 
Q I'm talking about the negotiations that you testified to 
in 1952? 
A Yes. 


What was discussed about the warehousemen? 


Q 
A We were to act as their bargaining agent. 
Q 


And what did you do as their bargaining agent? 

MR. SOMERS: What period? 
Q (By Mr. Marrow) 1952. 
A Just to act as their bargaining agent. 
Q When you went info see Mr. Lentz and I’ believe you 
yourself and Mr. Cohen, is that right, went in’ to see 
Mr. Lentz? 
A I believe it was Mr. Sposito and Mr. Grinsell. 
Q There were three of you? 
A That is right. 
Q 


And you met face to face with Mr. Lentz? 
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That is right. 

Both Mervyn and Samuel? 

Yes, sir, both of them. 

Anyone else? 

A No, sir. I don't recall, sir. 

Q What was discussed during these meetings with respect 
to the warehousemen? 

A Just that we were to act as their bargaining agent. Tha 
is all I can tell you. 

Q Anything more? 

A No. 

Q What did you do as their bargaining agent? 

A Well, we bargained for them when we bargained for 
ourselves. 

Q What did you do when you bargained for them? 

MR. SOMERS: What time? 

MR. MARROW: 1952. 

THE WITNESS: Regarding their rules of employment, the 
time they had been employed, their holidays, their obligation 
to the company regarding breakage, and matters like that. 
fe} (By Mr. Marrow) What were the rates of pay, do you 


recall? 


A I think it was a graduated scale regarding the length 


of time they had there. 


Q And were there some discussions with the Lentz at that 
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time about their rates of pay? 

A Yes, there was. 

Q What were those discussions, do you recall? 

A I know the rates were raised as their time of employment 
got greater. I think it started -- 1 believe it was $1.45 
and hour and went to $2.17 an hour. 

Q Had you finished your answer? 

A And we made provision for overtime pay. 

ce) This is what you, the committee, took up with the 
Lentzes? 

A That is right. 

Q Do you recall what their rates of pay were before the 


discussiors took place? 

A I think for beginners it was $1.45 and they went up to, 
I believe, it was $2.17. : 

Q That was the maximum that they could get with the compan 
after being with the company for a certain period of time? 


A That is right, plus overtime. 


Q So what changes were there with respect to the rate of 


pay for the warehouse ‘men as a result of these negotiations, 
do you recall? 

A I think some concession was granted toward the length 
of time of employment. The longer they care there, the 
more they got. Their hourly pay was greater. 


Q Now, I believe you testified that there was no written 
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memorandum as a result of these negotiations, is that correct 


A In 1952? 
Q In 1952. 
A That is right, sir. 
Q Did you take any notes during these meetings? 
A I believe notes were taken by Mr. Sposito. 
fa) Did you have occasion to report to the other memebers 
of the Association as to what progress you were making? 
A Yes, we did. 
Q Where did those meetings take place? 
We had a meeting at the office of Mr. Adinolfi. 
A meeting, do you recall when that was, approximately? 
It was shortly after we were organized. I don't know just 
it was. 
Do you remember that there was an election in 1952? 
Yes. 
Was this after the election? 
This was after the election, yes. 
That was when these meetings that you have described 
place? 
Yes. 
And how many times did you meet at Mr. Adinolfi's office 
after the election? 
A I believe we met once on this matter here and then we 


met every year. We had a yearly election. 
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(e) So tell us about the first meeting in Mr. Adinolfi's 
office after the 1952 election. Do you recall who was there? 
What group of peopie? 
A I believe the entire membership was there. 
ie) The entire membership? | 
A And a report was given to them by the bargaining 
committee of what happened in the aeacusetonse 
Q Were there warehouse men there, do you recall? 

They had a representative there. : 

Do you remember who that was? 

I think Kucka was there from their eee 

I beg your pardon? 

Ed Kucka. 

Anyone else there that you recall? 

I think there was a truckman there too. 

Do you recall who that was? 

I believe that was Warren Gates. 

By the way, do you remember how many warehousemen and 
truck drivers were working for the company’ then? 
A In 1952? 

Yes. 

Of course it varied with different periods. 

In this period of negotiations, if you can recall? 


I would say ten or twelve men. 


Ten to twelve men. And How many people voted in the 
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election in 1952? 
A I don't recall, sir. 
Q You don't recall? 
In 1952, no, sir, I don't. 
Do you recall what the vote was, what the result of the 
was? 
The negotiations were accepted. 


No, I mean the numerical results of the 1952 election? 


Q 
A No, sir, I don't recall. 
Q 


Didn't you tell us in your direct examination that you 
recall the results of that election? 
A Of 1952? 
Q Yes, sir. 
A I don't recall, sir. 
Q You don't remember. Do you remember who voted in the 
election, what category of employees? 
A The salesmen and the warehousemen were represented and 
the truck drivers were represented. 
Q In the election? 
A Yes, sir. 
Q Can you tell me one truck driver's name who voted in 
that election? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. If the witness remembers 


seeing a truck driver who was voting. 
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THE WITNESS: I believe Warren Gates. 


(By Mr. Marrow) Warren Gates? 

I believe so. 

You recall that he voted? 

Do I recall what? 

Do you recall that he voted in that election? 

I'm not sure but I think he did. 

Do you remember, Mr. Maynard, whether or not there was 

strike of the truck drivers shortly before that election? 

Yes, there was. 

And when was that, if you recall? 

It was prior to 1952. 

It was prior to 1952? 

Yes, or in 1952, I'm not sure. 

You can't fix the date? 

No, I can't. 
Q With respect to the letter that you wrote to Mr. Lentz, 
and I show you Respondent's Exhibit 36 dated August 13, 1952 +- 
I beg your pardon. That is Mr. Lentz's aoe to you. 

MR. MARROW: May we be off the record? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: On the record. 

Q (By Mr. Marrow) Mr. Maynard, I show you the letter pre- 


viously marked Respondent's 37 for identification. Do you 
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recall that? 
A Yes, sir. 
Q And that is the letter that you prepared and sent to 
the company? 
A Yes, sir. 
Q With respect to the date of the letter, August 1, 1952, 
could you give us your best recollection as to when this 
strike occurred that you have described? 
A I don't recall exactly, sir. I know it was in that 
area. 

It was in that span of time? 


I think so. 


I think it was. 


Q 
A 
Q Fairly close to August 1, 1952? 
A 
ie} 


Do you know what happened to the drivers that were 
out on strike? 
A I know they stayed out for a while and cnevicene back. 
Q When did they come back, if you recall? 
A I believe they were out for a week or ten days, I don't |know 
Q Did they come back before or after you wrote that letter, 
marked Respondent's 37? 
A I don't recall. 
Q Was it at or about that same time? 


I would say it was about that same time. 


Do you recall what you did, if anything, with respect 
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to the drivers --- 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Do you want to complete that question? 
(By Mr. Marrow) In 1952. 
MR. SOMERS: Same objection. What did he do with 
respect to the drivers, in what capacity? 
MR. MARROW: I will rephrase the pacscions 
Qo (By Mr. Marrow) You recall that you testified that the 
drivers were out on strike? 
A Yes, they were. 
Q Incidentally, did you personally aoe any of the drivers 
at that time that were out on strike? 
A I don't recall, sir. 
Q Di you have occasinn to visit any of those drivers at 
their homes during that period? 
A Yes, I believe I did. 
Q Was that at the request of Mr. Lentz? 
MR. SOMERS: Objection. 
TRIAL EXAMINER: Sustained. 
(By Mr. Marrow) You did admit that you went to see 
of the drivers at home? 


Yes, I did. 


What did you do or say to the drivers? 


MR. SOMERS: Objection. What is the relevance? 


MR. MARROW: I think it highly relevant. 
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TRIAL EXAMINER: Let's not argue about it. Overruled. 
THE WITNESS: I don't believe I met with the drivers. 
I went to the homes of two of them. I met their wives. 
The drivers were not there. They were not available. 
Q And you went with Mr. Leahy? 
That is right. 
And so you never saw the drivers or talked to them in 
period? 
I don't believe I did, sir. 
Do you know if the drivers that you attempted to see 
came back to work for Brescome? 
MR. SOMERS: Objection. What is the relevancy. 
MR. MARROW: We have the question here as to unit, 
the entire establishment of the Association and who was in an 
who wasn't in it. I think it is most relevant. 
TRIAL EXAMINER: Mr. Marrow, it's a little remote. 
I am going to sustain the objection because I don't want to 
have to litigate especially the consequences or the cir- 
cumstances of that strike. I don't think it's that material. 
MARROW: I agree but I think the consequences of wha 


followed and who was in the employ of the company at the time 


this Association was formed is most significant. It is to 


that basis that we are pursuing this questioning. 
TRIAL EXAMINER: I don’t. You question was whether 


the two strikers who were visited were thereafter employed, 
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and that is the question to which I have sustained the 
objection. 

MR. MARROW: All right. 

Q (By Mr. Marrow) Following the conclusion of the strike, 
as you recall it, were there any truck drivers in the employ 
of Brescome Company, that you recall? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: I am going to overrule that. If I 
understood that, you asked whether there were any truck 
drivers in the employ of the Brescome Company at the conclusign 
of the strike? 

MR. MARROW: Yes, sir. 

TRIAL EXAMINER: I will permit that question. 

THE WITNESS: I believe there were, sir. 

(By Mr. Marrow) Can you name one? 


A No, I don't know who they were. 


Q Do you recall during this period while you were employed 


as a salesman in 1952 for Brescome that there was an 
independent trucking company hauling the goods and materials 
of Brescome? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: I assume this goes to the same point. 
Mr. Marrow was making. Overruled. 

THE WITNESS: Would you repeat the question, Mr. Marrow? 


(By Mr. Marrow) Yes, sir. Do you recall during this 
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same period or shortly thereafter in 1952 that an independent 
trucking company was hired to carry the goods and products 
of the Brescome Company? 
A I believe there was. 
They had their own drivers and trucks? 


I believe so. 


Q And how long did that last, do you recall? 
A 


A short period of time. I don't know just how long. 
Q B ut it was in this same period of time that we are 
talking about in 1952, isn't that so? 
A Yes, I believe so. 
Q During the time that you, the negotiating committee . 
was negotiating with the Lentzes? 
A About that time. 
Q I believe you stated a few moments ago that a Mr. Kucka 
was working with the company at that time. Are you sure of 
that? 

I am not sure of that. 

You are not sure? How about Mr. Gates? 

I think he was, but I am not sure. 

It could have been later in point of time? 

It could have been. 

MR. MARROW: I would like to have these documents 
marked as General Counsel's 38 and 39 for identification. 


(The documents above-referred to 
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were marked General Counsel's 
Nos. 38 and 39 for identifi- 
cation.) 


Q (By Mr. Marrow) Mr. Maynard, do you recall Mr. Gates' 


first name? 
Warren. 
Warren? 
Yes. 
Do you know a George Gates? 
Yes, I do. 
Is that a different individual? 
I think they were brothers. I am not sure of that. 
There is a Warren Gates and a George Gates? 
That is right. 
MR. MARROW: I withdraw GC-39 for identification. 
(The document above-referred to 
marked General Counsel's 39, 
was withdrawn.) 
(By Mr. Marrow) You do recall Mr. Kucka? 
A Ido. Yes, I do. 
Q What is his position with the company? Is he still with 
the company, — the way? 
A He is a warehouseman. 
Q I show you what has been marked General Counsel's 38 
for identification and ask if you recognize that? 
A Yes. 


Q And does that refresh your recollection as to about the 
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time that Mr. Kucka came with the company, if you know? 
A Well, I believe he could have been with the company 
without belonging to this Association. 
Q Could have been with the company and not belonged to 
the Association? 
A Yes. 
Q So you don't know if he in fact was working for the 
company in 1952 or not? 
A I don't know, sir, definitely. 

MR. MARROW: I would like to substitute this as General 
Counsel's 39 for identification. 

(The document above-referred to 


was marked General Counsel's 
No. 39 for identification.) 


fe) (By Mr. Marrow) Mr. Maynard, I show you General 


Counsel's 39 for identification and ask if you can identify 
that? 
Yes, sir. 


And is that the same Mr. Warren Gates that you spoke 


I believe so. 

And does that refresh your recollection as to about the 
time Mr. Gates -- that is, Mr. Warren Gates -- came to work 
for the company? 

A No, I know it's a long time, but I don't know exactly. 


Q And the date on that document, Gan you make that out? 
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1950. 

1950 or could it be 1956? 

I believe that is 1950. 

1950, was this Association in existence in 1950? 

No, it was not. 

So it is more likely that it would be 1956? 

Right. 

MR. MARROW: At this time, I would like to offer in 
evidence General Counsel's 38 and 39. 

MR. SOMERS: I am going to object. I don't think the 
signatures have been properly identified. I don't see the 
probative value. There is no evidence that a man automatically 
joins the Association upon joining the ompany-. 

TRIAL EXAMINER: I want the record to show that I haven’ 
seen the document, that it is my normal practice not to look 
at exhibit until they are received, which I break on occasion 

The documents haven't been identified. I assume from 


observation that these must be two documents that were taken 


from the regular records of the Association. 


MR. MARROW: That is correct. 
= TRIAL EXAMINER: And if you gentlemen will stipulate to at 
based on the witness' testimony, I think they are probably 
relevant to the issues in this case. Mr. Somers, are you 
satisfied that they are records that nore taken from the 


regular files of the Association? 
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MR. SOMERS: I am satisifed to that effect, but I do not 
think as far as any probative value is concerned that these 
relate to any time when these employees were employed by the 
company. 

TRIAL EXAMINER: Let me see the documents. 

(Documents handed to the Trial Examiner.) 

MR. MARROW: Well, perhaps I can tie this in with some 
further questioning to save a little time. 

TRIAL EXAMINER: Go right ahead. 
ce] (By Mr. Marrow) Mr. Maynard, what was the practice, 
if you know, of the Association with respect to the admission 
of new members? 

A They were admitted annually at the meeting. We had 

an annual meeting, then we admitted the new members. 

Q At that time they would make out one of these applicatio 
forms that I have shown you? 

A Yes. 

Q Or a form similar to that? 

A Yes. 

Q And then there would be a vote of the membership whether 
to accept or reject it? 


A That is right. 


Q Incidentally, was anyone ever rejected for membership 


to the Association? 


A No, sir. 
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Q Was there any requirement orally or in writing that 
all truck drivers and warehousemen and salesmen be members 
of the Association? 
MR. SOMERS: Objection. Do we know in what period? 
TRIAL EXAMINER: Let's find out rat oo witress knows 
in that respect. The objection is overruled. 
Q (By Mr. Marrow) Do you understand the question, 
Mr. Maynard? 
A No, sir, I don't. 
Q Do you know if at any time from 1952 to date it was a 
requirement that under the contracts chatieriates either 


written or oral that an employee who was classified as a 


salesman, truck driver or warehouseman be!’ a member of the 


Association? 

A We had hoped that there would be, but I don't know 

if we got them all or not. 

Q As far as you know, there was no definite requirement? 
A Some of these truck drivers didn't work too long, just 
stayed a short time and left. They could have been there 
possibly without being a member. I believe all the salesmen 
were. All the salesmen, to my knowledge, who were there a 
year or more were members, belonged to the Association. 

Q You don't have that same certainty with respect to the 
drivers? 


A No. 
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(@) How about the drivers who were there over a year, were 
they required to be members of the Association? 
A We hoped that they would be. 
Q You hoped that they would be. Were there some that 
didn't join the Association to your knowledge? 
A Pardon? 
Q Were there some that did not join the Association, to 
your knowledge, that were there any period of time? 
A Any one who was there over a year to my knowledge joined 
the Association. 
Q Going back --- 

TRIAL EXAMINER: Mr. Marrow, are you continuing to offer 
these documents? 

MR. MARROW: Yes, sir. 

TRIAL EXAMINER: The documents are received, General 


Counsel's 38 and 39. 


(The documents above-referred tq, 
marked General Counsel's 38 an 
39, Were’ received in evidence.) 


MR. SOMERS: Please note a strong exception to the 
ruling of the Trial Examiner. 

MR. MARROW: I believe that Charging Party's 8 are 
minutes of the Association with respect to the admission of 
Mr. Kucka. A search of the minute book, and I make this 
representation for the record, discloses no action taken with 


respect to Mr. Warren Gates' application; however, Charging 
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Party's Exhibit 8 is already in evidence. 

MR. FEINGOLD: Could we have just a moment so I may 
speak to Mr. Marrow so we can stay on the subject? 

TRIAL EXAMINER: We will take five minutes. 

(A recess was taken.) 

TRIAL EXAMINER: On the record. 
Q (By Mr. Marrow) Now again, Mr. Maynard, directing our 
attention to August 1952, the period when the election and 
other matters were held, I believe you stated at the outset 
when you first learned that the drivers were organizing, the 
salesmen decided that they would organize themselves, is that 
correct? 
A Yes, sir. 
Q So that this petition, Respondent's 35 in evidence, 
that I show you, the men named on there are salesmen only, 
is that correct? 
A Yes, sir, all but Mr. Horowitz. He was a sales super- 


visor. 


Q Now, the letter I previously showed you dated August 1, 


1952, Respondent's 37, did that come before or after this 
petition was signed, do you recall? 
A May I look at this again? 

Certainly. 

I believe this one was first. 

The petition was first? 

That is right. I believe so. 
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Q And where was that drawn up? 
A I believe it was in Mr. Adinolfi's office. I am not 
sure. 
Q You are not sure? 
A No. 
Q Do you know who actually typed it? 
A No, sir, I don't. 
Q So that this was at a time when all of these gentlemen 
were in Mr. Adinolfi's office? 
A I believe so. 
Q Do you recall how many times you were in Mr. Adinolfi's 
office during that period of time, August 1952? 
A I daft recall, sir. 
Q Apart from yourself individually, do you recall how many 
tiems all of these salesmen were collectively in Mr. Adinolfi' 
office in 1952? 
MR. SOMERS: Apart from you. yourself? 
Q (By Mr. Marrow) Apart from when you were there personal 


alone with Mr. Adinolfi, how many -- do you recall how many 


times the entire group of salesmen were present in Mr. Adinol i's 


office? 

TRIAL EXAMINER: If I understand whet you are asking, 
how many times was the witness present in Mr. Adinolfi's 
office with a group of men? 


MR. MARROW: Yes, sir. 
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TRIAL EXAMINER: Do you understand that? 
THE WITNESS: Yes. 
TRIAL EXAMINER: This was in August 1952. 
Q (By Mr. Marrow) Or there abouts in 1952. 
A I believe two or three times. | 
(e) Now, on one of these occasions, I believe you have 
already testified that the negotiating committee came back 
and reported to the group what they had accomplished? Or is 
that another occasion? 
A I don't recall, sir. 
Q Do you recall what happened at the first group meeting 
at Mr. Adinolfi's office? : 
A I believe there was an election of officers. 
Q At the very first meeting? | 
A I believe so. 
Q And was that the time the articles of associationvere 
drawn up? 
A Yes, I believe it was. 
Q Were they drawn up while you were there or were they 
there when you arrived, or do you recall? 
A I don't recall. 
Q When was Respondent's 35 drawn up? 
A I know it was sometime prior to that letter of August 


that you showed me. 


Q Would it have been at the same meeting when the officers 
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were elected or was it the meeting prior to that? 

A I don't recall. 

Q Now, did you have some discussion -- when I say you, I 
mean the salesmen -- have any meetings with the warehousemen 
during this same period? 

A I think we had informal meetings with them. 

Q Were they ever at the meetings in Mr. Adinolfi's office 
in August of 1952? 

A They had representation there. 

(o) When you say they had representation, who was that? 

A They may have had a member. 

Q Do you know if that member signed any of these documents 
that have been introduced in evidence during the time you hav 
been on the stand? 

A I don't know that, sir. 

Q You testified that the men on Respondent's 35 are all 
salesmen and that there are no drivers or warehousemen on tha 
list, is that right? 

A That is correct. 


Q Mr. Maynard, I show you what has been introduced in 


evidence previously as Charging Party's Exhibit 2 and ask if 


recognize that? 
A Yes, sir, I do. 
Q And is that your signature on the lower part of the 


document? 
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A Yes, it is. 
Q And do you recognize the names of the other individuals 
whose signatures appear on that document? 
Well, this is kind of blurred. I can't make out what 
is. | 
It looks like "Edward Collins." 
Yes. 
Do you recognize that name? 
A Yes, I do, sir. 
Q And you will note the date, July 25, 1952. Now, these 
individuals whose names appear on the bottom, are they all 
in the sales end of the organization? 
A Yes, sir. 
Q There are no warehousemen or truck drivers there? 
A No. 
Q Does that refresh your recollection as to the first 
meeting at Mr. Adinolfi's office? 
A Yes, it does. 
Q That the articles of association were entered into and 
signed at that time? 
A Uh hm. 
Q Now, following that, can you recall when the next meeting 
took place at Mr. Adinolfi's office; that is, the next group 


meeting? 


A I think there was a meeting shortly after the bargaining 
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committee. 
And when was the bargaining committee selected? 
I think it was appointed by the president. 
Who was the president then, do you remember? 
Harvey Grinsell. 
And was this done at any formal meeting? 
I don't recall. 
You don't recall? 
No. 
You were on that initial bargaining committee? 
A Yes, I was. 
Q Now, Mr. Maynard, I show you what has previously been 
introduced in evidence as Respondent's 22 and ask if you 
wizl look at that, and I ask you if you recognize that? 
Do you recognize that document? 
A Yes, sir. 
fe) And you have seen that before? 
A Yes, I have. 
Q Do you recall the last time you saw these or this 
document, Respondent's 22? 
A I saw it here Tuesday. 


Q Now, I direct your attention to Article 12 of this 


document, Respondent's 22, on Page 3, and ask you to examine 


that. 


A Yes, I do. 
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Q You have read it over and you are familiar with that 
provision? : 

A Yes, I am. 

Q And is that the step that was followed in July and early 
August of 1952 with respect to the selection of the bargaining 
committee? 

A I believe it was. 

fe) So then, the president didn't simply select the committee 
as you had previously testified? 

A That is right. 

Q Now, who were the trustees that were elected at the 

first meeting? 

A James Officer. I believe that Ed Collins was. I don't 
recall the others, sir. 

Q Do you recall whether the trustees selected the bargaining 
committee at that first meeting? 

A I believe they did. 


Do you know how they did that? 


Did they caucus or was this done right in the same room? 


Q 
A I don't, sir. 
Q 
A 


I don't recall. 
Q You recall and it is your testimony that you were 
selected as a member of the committee by the trustees? 
A Yes, I do. 


Q And this all occurred, to the best of your recollection, 
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at the very first meeting of the Association? 
A Yes, I do. 
Q Now, what took place at the next meeting, if you recall, 
at Mr. Adinolfi's office? 
A I don’t recall. 
Q I show you Respondent's 37 and ask if you can recall 
when and where that was prepared? 
A What was your question? 
fe) Can you tell me when and where that document, Respondent ]s 
No. 37, your letter of August 1, 1952, was prepared? 
A I don't recall, sir. 
Q Did you type it? 

I did not. 

Did Mr. Adinolfi type it? 

I don't know. 

You have no recollection? 

No. I signed it. It's my signature, but I didn't type 
it. 
Q You have no recollection as.to where it came from or whe e it 
originated? 
A No, I haven't, sir. 


Do you know where you signed it? 


I agree, but do you know where you signed it? 


Q 

A Yes, I signed it; it's my signature. 
Q 

A 


I don't recall. 
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Q Was this put in an envelope or the original of this 
put in an envelope? 

A I don't recall, sir. 

(@) Now, at the time that letter was sent, Mr. Maynard, 

the Association was acting only for the salesmen, isn't that 
true? 


A I don't recall, sir. 


Q Well, you have examined the documents of July 25, 1952 


this morning, and you have identified the signatures on those 
documents as belonging to salesmen, is that corrects 

A That is correct. 

Q Now, at any time between July 25, 1952 and the time you 
sent that letter on August 1, 1952, were any of the truck 
drivers, if there were any, or any warehousemen admitted 

to membership in the Association? 

A I don't recall, sir. 

Q You don't recall any meetings taking place between 

July 25 and August 1, 1952? 

A No, I don't. 

Q As a matter of fact, you don't know whether there was 

a meeting on August 1, 1952? 

A 1956 did you say? 

Q 1952, the time when you stated you signed this letter, 
Respondent's 37? : 


A No, sir, I don't recall that. 
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Q Now, do you recall at any time after that that warehousemen 
participated in any of the Association's affairs? 
A Yes, to my knowledge they were -- they did participate. 
They were invited to an election and some of them signed 
applications. 

At this time in 1952? 

I can't tell you what time, sir. 

Do you remember when the election was held, the date? 

Which election are you referring to. 

The first NLRB election in 1952? 

No, I don't know exactly when it was. 


Incidentally, did you participate in any way with 


respect to the arrangements for setting up that election? 


A Would you repeat your question? 

Q Yes, did you participate in any way with respect to 
setting up the arrangements for the election in 1952? 

A Yes, sir, I did. 

0 And what was your participation? 

A I was vice president at that time acting for Harvey 
Grinsell, and I believe I wrote to the National Labor Relations 
Board regarding an election. And shortly after that 

Mr. Adinolfi went to Boston to the National Labor Relations 
Board and got permission for the election and for a date, 
set a date for the election. 


Q So the extent of your participation was to write a lette 
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to the National Labor Relations Board, is that correct? 
A That is right. 
QO Where did you write that letter? 

I believe it was at Mr. Adinolfi's office. 

At his office? 

I believe so. 

Do you recall whether anyone else was there? 
A I don't recall. 
(9) Who were the other members of the negotiating committee 
at that time? 
A 1952? Grinsell and Sposito. 
Q Now, you stated that you acted on behalf of Mr. Grinsell 
Was he ill or absent at that time? 
A No, he wasn't ill. He lived in Putnam. It's about 50 
miles away, and he couldn't get in for all the meetings 
with Mr. Adinolfi. 
Q So I take it on the occasion of writing that letter 
that there was a meeting at Mr. Adinolfi's office? 
A Possibly I went up there. I don't recall. 
Q You went up by yourself? 
A I don't recall. I could have gone +n SO 
Q You don't recall whether anyone else from the committee 
was there or not? 


A Pardon? 


Q You don't recall whether anyone else from the committee 
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was there or not? 
A At that time I don't recall. 
fo) Do you remember whether there was any meeting of the 
Association to discuss this forthcoming election? 
A I dont recall. 
Q Do you recall at that time, at the time the letter was 
sent to the National Labor Relations Board whether any ware- 
housemen or drivers had joined the Association? 

Yes, I believe they had. 

Can you tell us who? 

I don't remember. 

MR. MARROW: I would like to have this marked as General 
Counsel's 40 for identification. 

(The document above-referred to 


was marked General Counsel's 4 
for identification.) 


Q (By Mr. Marrow) I show you what has been marked General 


Counsel's Exhibit 40 for identification and ask you to 
examine that. 

Yes, sir. 

Do you recognize this as being, as what? 

Minutes of the meeting that was held at Club Alden. 

And this is a page from the minutes of the Association? 

That is right. 

Do you recall that meeting at the Club Alden? 


Yes, I do. 
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A I don't believe so, no. 
Q Now, going forward to 1956, I believe you testified that 
is when the next negotiations took place, is that correct? 
Yes, I believe that is right. 
And I think you stated that some of the men indicated 


they wanted a written agreement and communicated that to 


Yes, sir, they did. 
And then you went to see Mr. Lentz? 
A Yes. 
Q Was there any exchange of correspondence at that time 
with the Brescome Company regarding these requests for a 
written agreement? : 
Yes, I think the written correspondence was taking place 
Mr. Lentz. 
And do you recall what that correspodence was? 
I believe that Mr. Leahy drafted a letter to the effect 
we had been working on an oral contract, and he wished 
we would get a written contract. 
I believe that you identified that letter the other day 
you were previously on the stand? 
I believe I did, yes. 


I show you what has been marked previously and received 


in evidence as Respondent's 41 and ask if that is the letter 


to which you have reference? 
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Yes, sir. 

Do you recall that letter, Mr. Maynard? 

Yes, sir, I do. 

Could you tell me where that letter was prepared, if you 
remember? 

I believe in Mr. Adinolfi's office. 

Was this at a meeting of the Association? 

May I look at it again? 

Certainly. 

I don't believe it was a meeting. 

But prior to this letter, there had been a meeting of 
the Association? 
A I believe there had been. 
Q Now, I show you Respondent's Exhibit 26 dated November 9, 
1956, a page from the Minute Book of the Association, and ask 
if you recognize that? 


MR. FEINGOLD: Respondent's 26 for identification. 


Q (By Mr. Marrow) Do you remember that meeting, Mr. 


Maynard? 

A Yes, I do. 

Q Do these minutes reflect accurately as best you can re- 
call what took place at that meeting? 

A Yes. 

Q And I note that this is signed by, looks like, Mr. 


Sposito? 
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Yes, it is. 

Do you recall that he was the secretary at that time? 

I believe he was at that time. | 

MR. SOMERS: I will offer that at this time. 

MR. MARROW: I understand that counsel for Respondent ha 
agreed to offer at this time Respondent's 26 for identificati 
into evidence, and I have no objection to its receipt with th 
approval of the Trial Examiner. 

MR. FEINGOLD: No objection. 

MR. SOMERS: In order for the record to be clear, I offe 
it so it doesn't sound like general counsel is offering it 


for me. 


TRIAL EXAMINER: All right, Respondent's Exhibit 26 is 


received. | 
(The document Aree to, 
marked Respondent's 26, was re- 
ceived in evidence. ) 

Q (By Mr. Marrow) Now, you will notice, Mr. Maynard, that 

meeting took place on November 9, 1956? 

A Yes. 

Q Do you recall any meetings just prior to that of the 

Association? | 

A It was customary for us to have our meetings in Septembe 

or October, but I don't recall the one of this year. 

Q Let me see if I can refresh your recollection. I show 


you what has been previously marked Respondent's 4O for 
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identification, bearing a date September 28, 1956, and ask if 
you can recognize those minutes? 

TRIAL EXAMINER: Mr. Marrow, you have been looking at 
those papers. I wonder if we can't take a short break at this 
time. You have an unanswered question. 

MR. MARROW. All right. 

TRIAL EXAMINER: We will take a ten-minute recess. 

(A recess was taken.) 

TRIAL EXAMINER: On the record. 

Q (By Mr. Marrow) I think you looked at that, Mr. Maynard, 
before the short recess? 


Yes, sir. 


Yes, I do. 


A 

Q And you now recall that meeting on the 28th of September? 
A 

Q 


And you were the Vice-President of the Association at tha 
time, do you recall? 
A In 1956, yes, I was. 
Q And where it says below the names of Maynard, Sposito, 
and Grinsell, "The Vice-President reported,” this was a re- 
flection of what you had done at that time, is that right? 
A Yes. 
Q And you recognize the signature of Mr. Sposito on Page 2 
as Secretary of the Association? 
A Yes. 


MR. SOMERS: May I have these minutes? 
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MR. MARROW: These again are one of Respondent's exhibits 
which I would like to offer or agree to its offer. 

TRIAL EXAMINER: What is the number? | 

MR. MARROW: This is No. 40, Respondent's KO. 

TRIAL EXAMINER: Mr. Somers, I assume you will agree tha 
Respondent's 40 may be received? i 

MR. SOMERS: That is correct. 

TRIAL EXAMINER: Mr. Feingold? 

MR. FEINGOLD: I still say we ought to put the whole 
book in because there is very little to go. We have wasted 
a lot of time on the identification of these documents. 

TRIAL EXAMINER: Respondent's 40 is receives 

(The document above-referred to, 
marked Respondent's 40, was re- 
ceived in evidence. ) 

TRIAL EXAMINER: After we get as much as the parties 
want in, I will hear from you, Mr. Feingold, as to whether I 
should take the rest of it. : 

Q (By Mr. Marrow) Now, Mr. Maynard, you just read this 
statement here that the Vice-President reported that "After 
considerable barganing with Mr. Sam Lentz concerning the 
darivers' pay, we were successful in getting Mr. Lentz to in- 
crease the pay of the drivers." i 


A That is right. 


Q And where did that bargaining take place? 


A fhat was in 1956. 


JA~1282 


2170 


A Yes, we usually held them in September or October. I 
don't recall which one it was in that year. 

Q Let me show you Respondent's 25 for identification and 
ask if that refreshes your recollection when the annual meet- 
ing was held in 1956? 

A Yes, sir, it does. 

Q And is that the minutes or minutes of the annual meeting 
of September 21, 1956? 

A As I recall, yes, sir. 

Q And that is also signed by Mr. Sposito and you recognize 
his handwriting‘and signature? 

A Yes, sir. 

MR. MARROW: This is Respondent's 25 for identification, 
and I would like to know again if we could get a joint offer 
to have that put in evidence. 

MR. SOMERS: No objection. 

TRIAL EXAMINER: I have the same stipulation from all of 
you gentlemen? 

MR. FEINGOLD: TIagain make my offer to put everything in 
that book in. 

TRIAL EXAMINER: Respondent's Exhibit 25 is received. 

(The document above-referred to, 
marked Respondent's Exhibit 25, 
was received in evidence. ) 

Q (By Mr. Marrow) Mr. Maynard, this minute indicates that 


the meeting was held at the Club Alden, do you recall that? 
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This is in September of 1956? 


Q 

A At Brescome on Newfield Avenue. 

Q And who was present at these Daneetine sessions? 

A Mr. Sam Lentz and Mr. Mervyn Lentz and Mr. Sposito and 

myself. : 

Q And how many sessions do you recall that there were at 
time? | 

A I think there were three at that tame. 
This is in September of 1956? : 


That is right. 


That particular phase was for the drivers. 


Q 
A 
Q This was only concerning the arivers? 
A 
Q 


What had gone before the start of the bargaining sessions? 
Had there been some complaints from the arivers about their 
rate of pay? 
A Yes, there had been. 
Q And were those communicated to you? 
A Yes, they were. 
Q Do you recall when that was? 
A A short time before that meeting was held. 
Q Now, do you recall that there was an annual meeting in 
September of 1956? 
A That there was a what, sir? | 
Q Do you recall that there was an annual meeting of the 


Association in September of 1956? 
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I know we did hold some meetings at the Club Alden. 
You may not recall this specific meeting? 
A We held more than one there, so I really don't know. 
Q Had you been Vice-President of the Association prior to 
1956? 
A Yes, I had been. 
Q When were you first elected? 
At the first election. 
Back in 1952? 
That is right. 
And so this was your fourth term as Vice-President? 
Yes, sir. 


And I notice that Mr. Grinsell was also the President 


1956. Was this also his fourth term? 


A That is right. 

Q And Mr. Horowitz was the Treasurer also at that time? 

A Yes. 

Q And this was also his fourth term, is that right, if you 
recall? 

A Yes. 

Q Was anything discussed about the rates of pay of the 
drivers at that September 21st meeting that you recall? 

A No, I don't recall, sir. 

Q And yet there was a meeting one week later at which you 


recorded you had considerable bargaining with Mr. Lentz re- 
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garding the rates of pay regarding drivers? 

MR. SOMERS: Objection, argumentative. 

TRIAL EXAMINER: Is that one in evidence, the one that 
reported the bargaining? 

MR. MARROW: Yes, sir. 

TRIAL EXAMINER: All right, go on to your next question. 

MR. MARROW: You are sustaining the objection? 

TRIAL EXAMINER: Yes, I sustain the objection to the 
pending question. 
Q (By Mr. Marrow) When did you have these meetings with 
Mr. Lentz after the 21st of September, 1956? _ 
A I don't recall definitely what date. It was after that, 
but I just don't recall when. 

MR. FEINGOLD: I can't hear you. 

THE WITNESS: I can't recall what date it was. 

(By Mr. Marrow) Was it during that week? 


I don't recall that either. 


Q Was it before the 28th of September? 
A 


I believe so, I am not sure. 
Q You testified that there were three meetings during that 
period of time? 
A I believe there were, yes. 
Q Incidentally, Mr. Maynard, with respect to Respondent's 
Exhibit 25, Mr. English, Mr. Mayall, Mr. Leahy, and Mr. Shea 
were listed as the Trustees on that douument, is that correct? 
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A 


Q 


Yes, sir. 


Do you know if that was also the so-called negotiating 


committee? 


A 
Q 


A 


Q 
A 


A 


Q 


Yes, they were. 

Did they assist you and Mr. Sposito in these negotiations? 
They appointed us. | 

They appointed you? 

Yes. 

When did they appoint you? 

Prior to our negotiations with Mr. Lentz. 

At what meeting was that? 

I don't know what meeting it was, sir. 

Was it at the annual meeting on September 21, 1956? 
I can't tell you the date exactly. I don't know. 
It was sometime in that period? 

Yes, I would say that. 


If I understand your testimony, this is the second time 


since the inception of the Association that you were appoint- 


ed a negotiator by the Trustees, is that correct? 


A 
Q 
A 


Q 


That is right. 
The first time being in 1952? 
Right. 


Were there any other times when you recall being appoint 


ed a negotiator by the Trustees? 


A 


After 1956? 
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Well, say between 1952 and 1956. 
I don't recall, sir. 
Were there any negotiations between 1952 and 1956? 
I don't believe so. 
You don't believe so? 
A No. 
Q How about after 1956, were you ever appointed a negotiato 
by the Trustees? 
A No, I believe in 1962 I was appointed a reneteet and I 
was then a negotiator. 
Q Was that the first time you were a trustee? 
A I don't know definitely, sir. 
Q Incidentally, after these three meetings; that you had 
with Mr. Lentz in September, was any agreement reached with 
respect to the drivers? 
MR. SOMERS: What year was that? 
MR. MARROW: 1956, excuse me. 
THE WITNESS: I believe that the truck drivers and ware- 
housemen rejected the agreement that we had with Mr. Lentz. 
(By Mr. Marrow) When did you present this to them? 
Sometime in the latter part of 1956. 
I am sorry, I can't hear you. 
The latter part of 1956. 


The latter part of 1956? 


I don't know exactly. I know it was the latter part of 
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Was it sometime after this meeting of September 28, 1956? 

Yes, I believe so. 

Can you tell us about when or how long after that meeting 
A I don't know, sir. 
Q What did you do or what did the negotiating team do after 
the drivers indicated that they were dissatisfied with these 
arrangements? 
A We came back to Mr. Lentz, Mr. Sam and Mr. Mervyn Lentz. 
Q When you say we, who is we? 
A My associate in the bargaining committee. 

Mr. Sposito? 


Mr. Sposito. 


Q 
A 
Q When did you next meet with the Lentzes after that? 
A 


Shortly after they rejected the terms of the first 
proposal. 
Q Are these the terms spelled out here in this minute of 
September 28, 1956? 
A Uh hm. 
Q Your answer is yes? 
A Yes. 
Q Can you recall how soon after that you met with the 
Lentzes? 
A A very short period of time. 


Q What happened at the next meeting or meetings? 


JA-1289 


2176 


He acceded to their demands and gave them a better contract. 

What were their demands? 

I think they were getting from a $1.45 up to $1.79. They 
were raised to $2.17 or something like that, plus overtime, 
and the overtime demands were increased to, I don't know 
exactly what the figures were. 

Q How many meetings did you have on this second series? 

A Altogether we had about three meetings with Mr. Mervyn 
and Mr. Sam Lentz. 

Q Three meetings with respect to the drivers? 

A That is right, the whole thing. 

Q What do you mean? 

A ‘The drivers rejected it and we went back and got them 

another contract. 

I understood your testimony to be there were three meet-— 

first. 

There was one concerning the salesmen, too. 

When was that? 


That was in 1956. 


No, I can't. 


Q 
A 
Q Can you fix the date? 
A 
Q 


Was it at the same time you were having these discussions 
about the drivers? 
a Possibly, but I am not sure. 


Q Now, when you say Mr. Lentz or the Nessrs. Lentz acceded 
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to your demands, was there anything set down in writing? 
A No, I think that was on a memo. 
Q There was a memo made of that? 
A Uh hm. 
Q And is that the memo that you have reference to in your 
earlier testimony? 
A Yes, sir. 
Q Now, I show you Intervenor's Exhibit 2-A received in 
evidence and ask if that is the memo to which you have 
reference? 
A Yes, it is. 

MR. SOMERS: May I ask that the witness be shown the 
entire exhibit. 

THE WITNESS: This was regarding the drivers and this 
was the one regarding the salesmen. 

TRIAL EXAMINER: Intervenor's 2 and 2-A. 
Q (By Mr. Marrow) Were those drawn up at the same time? 
A I believe they were. 
Q But the negotiations in September made reference to in 
the minutes of the meeting pertained to the drivers only? 
A Oh, we had met with the salesmen prior to that. 

When prior to that? 


A few days. 


Q 

A 

Q When you, say prior to that, to what date? 
A 


Prior to the meeting with the warehousemen we had 
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with the salesmen. 

Q Was that after or before the annual meeting? 

A I believe it was after. 

Q Now, examining Intervenor's 2-A, "warehousemen and 
drivers," could you point out, if you wouTaPe arr differences 
in that agreement and the 1952 oral agreement that you had 
testified to? And if you see any, state Shen fér the record. 

MR. SOMERS: I don't think we have established that the 
witness recalls the specific terms of the Conaietons negotiated 
in 1952. 

MR. MARROW: If he doesn't, he can tell us. 

TRIAL EXAMINER: The present question of the witness is 
what changes were made in the 1956 agreement or memoranda that 
he holds in his hand. If the witness knows of any changes, 

I will take that. 

THE WITNESS: I don't recall, sir, whether there are 
differences. : 

(By Mr. Marrow) I beg your pardon? 


I don't know whether there are any differences or not. 


No, I don't recall whether there are any differences. 


Q 

A 

Q You don't know whether there are any differences or not? 
A 

Q 


Will you look at the second part of Intervenor's 2 relat- 
ing to the salesmen and tell me if you will or if you recall 
the changes between that agreement and the 1952 oral under- 


standing? 
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I don't believe there were, sir. 
don't believe there were any changes? 
sir. 

i over this period of September to November, 1956, how 
many meetings did you have altogether regarding these negoti- 
ations? 

I think there were three meetings. 

Three meetings altogether? 

With Mr. Sam and Mr. Mervyn Lentz. 

And Mr. Sposito? 

That is right. 

And no changes resulted from these three meetings, 

your testimony? 

Well, just that the first contract was oral. 

Yes? 

The second contract --- 

Apart from having something in writing? 

I don't believe there were any other changes. 

Were the drivers satisfied with the 1956 agreement? 

Yes, sir. 

Now, do you recall any further meetings of the Trustees 
during this September or October or November period of 1956? 
A No, sir, I don't. 


MR. MARROW: I would like to have this marked as General 


Counsel's 44 for identification. 
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(The document above-referred to 
was marked General Counsel's 44 
for identification. ) 
Q (By Mr. Marrow) Now, you will recall you testified 
earlier that a letter was sent to Mr. Lentz as proposed by Mr. 
Leahy after the November 8, 1956 meeting requesting a written 
contract? 
A Yes, sir. 
Q And do you remember whether there were any’ further get- 
togethers after that of the Association, after the exchange 
of correspondence between yourself and Mr. Lentz, in November 
of 19562 | 
A No, I don't recall, sir. 
Q I show you what has been marked General counsel's Exhibit 
44 for identification and ask if you will examine that and see 
if that refreshes your recollection? : 
A Yes, sir. 


Do you remember that meeting, Mr. Maynard? 


Q 
A Yes, I do. 
Q 


And do you recall that Mr. Leahy made a malar to appoint 
a Collective Bargaining Committee? 
A Yes. 
Q Do you remember the members of that committee? Do you 
remember now? 
A I think Mr. Leahy himself was one. 


Q Anyone else? Why don't you look again at the second 
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page, the back page of this General Counsel's Exhibit 44 and 
see if that refreshes your recollection as to who was on the 
committee. 
(The witness looked at the document. ) 
Do you recall now the constitution of the committee? 
Mr. Kucka and Mr. Horowitz and Mr. Sposito. 
You were not a member of that committee at that time? 
A No, I wasn't. 
Q Do you know whether this group negotiated with Mr. Lentz 
in November of 1966? 
A I don't know. 
Q You know that you did? 


A Yes, I did. 


Q And Mr. Sposito? 
A 


Yes. 
Q And was it before or after that meeting of November 17, 
1956? 
A I think it was before. 
Q And were those memorandums which you have identified and 
have already been received in evidence as Intervenor's 2 and 
2-A completed and typed up as of November 17, 1956? 
A I don't recall, sir. 
Q Do you know if either of these were at any of the 
Association meetings in November of 1956? 


A I am sorry, I didn't hear your question. 
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Q Do you know if the two memoranduns, Intervenor' "s 2 and 
2-A, were ever physically at any of the Association meetings 
in November of 1956? 
A I believe they were. 
Q Weren't they delivered to you by the Lentzes? 
A I don't recall, sir. 
Q Do you recall how they were prepared? 
A No, I don't. 
Q Do you recall where they were prepared? 
A No, I don't know. 
Q Incidentally, do you know whether or not Mr. Kucka, Mr. 
Horowitz, and Mr. Sposito negotiated with the Lentzes arter 
November 17, 19562 
A I don't know. 

MR. SOMERS: Objection, asked and answered. 

TRIAL EXAMINER: I think you have asked that question 
previously. | 

MR. MARROW: If So, the record will indicate. 
Q (By Mr. Marrow) Now, after 1956, do you recall when the 
next negotiations were that you participated in? 
A You mean regarding a contract? 

Or anything, any negotiations. 

I think it was in 1960. 


Q 

A 

Q And you were a NS in those negotiations? 
A 


No, I wasn't active atthat time. 
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Q You say not active. You were still in the employ of the 
company? 

Yes, but I had just had a heart attack. 

But you weren't active as a member of the committee? 

That is right. 

And I think earlier this morning we discussed whether or 
not you had seen that 1960 contract, if you recall? 

MR. SOMERS: I believe the record will speak for itself. 

MR. MARROW: I am just trying to bring him up to date. 

TRIAL EXAMINER: You have directed his attention to it. 
Now proceed. 


Q (By Mr. Marrow) After 1960, when did you next partici- 


pate in negotiations with the Brescome Company? 


A I believe it was in 1962. 

Q And what was that in reference to? 

A We petitioned for the insurance and the medicare, major 
medical. 

MR. MARROW: Before I lose track, I would like to offer 
General Counsel's 44 for identification in evidence. I would 
like to do that at this time. 

MR. SOMERS: No objection. 

TRIAL EXAMINER: General Counsel's 44 is received. I-:saw 
Mr. Feingold come up and prompt you. He is going to see that 
all of this stuff gets in here. 


(The document above-referred to, 
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marked General Counsel's 44, was 
received in evidence. ) 
MR. FEINGOLD: I think it is all highly pregnant, rele- 
vant, and material. 
TRIAL EXAMINER: A little attempted honon to relieve --- 
MR. FEINGOLD: I am sorry. At this stage of the trial 
humor has flown out the window. 
MR. MARROW: I believe Respondent's 25 and 26 have al- 
ready been received in evidence. : 
TRIAL EXAMINER: Respondent's 25 and 26 and Respondent's 
40 are received. | 
Q (By Mr. Marrow) In the 1962 negotiations, what was your 
participation? 
A I was a Trustee then and I ‘negotiated I believe with 
George English. : 


Just the two of you? 


Just the two of you? 


Q 
A Pardon? 
Q 
A 


Yes. 

Do you recall who the other Trustees were at that time? 
No, I don't, sir. 

How many meetings did you have with the company in 1962? 
I believe two. 

Now, apart from the medical and life insurance, were any 


other subjects discussed at those negotiation meetings, if you 
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recall? 

I don't recall, sir. 

Anything about wages or commissions? 

I don't recall if there were. 
Q Was there any discussion about the truck drivers or ware- 
housemen and their rate of pay or working conditions? 
A I don't recall. 
Q But you do recall discussions about insurance and major 
medical? 
A Major medical. 
Q When were the next negotiations that you participated in 
after 1962? 
A I was not active after that. 
Q That was your last final fling? 

I think so, sir. 

MR. SOMERS: I object to the characterization. 

TRIAL EXAMINER: All right, gentlemen, I don't think that 
was improper or disrespectful. 

MR. MARROW: It was not intended to be and if so con- 
strued, I apologize. 

MR. SOMERS: I withdraw the objection. 
Q (By Mr. Marrow) Now, getting back, Mr. Maynard, from 
1962, you did indicate earlier that you participated in the 


1967 negotiations at the restaurant in Hartford? 


A What negotiations are you referring to, sir? 
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Q July or early August, 1967 negotiations at the Parma 
Restaurant. : 

A Yes, I did. 

Q So from 1962 to 1967, you were in-active as far as any 
negotiations were concerned? 

A Yes. 

Q But you did actively participate in the July, 1967 
sessions? 

A Yes, I did. 

Q Just to go back for one moment if we may » Mr. Maynard, 
with respect to the 1962 negotiations, I believe you earlier 


identified Respondent's 46 as being the letter that Mr. 


English sent to Mr. Lentz regarding the major medical and 


life insurance? 

Yes, sir. 

Do you recall that letter? 

Uh hm. 

Do you know where that was prepared incidentally? 

No, sir, I do not. 

Do you know if there was ever any reply received? 

I do not know, sir. 

I show you what has previously been marked as Charging 
Party's 33 rejected and General Counsel's 34 for identifi- 
cation and ask if you recognize that? 


A Yes, I do. 
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TRIAL EXAMINER: What is that document? 
MR. MARROW: It was originally Charging Party's 33 re- 
jected, and I see a note, "General Counsel's 34 for identi- 
fication." 
TRIAL EXAMINER: Go ahead. 
MR. MARROW: Is that in evidence? 
TRIAL EXAMINER: I have it marked as received. It isa 
letter dated 10/25/62. My records show that General Counsel's 
34 is received. Mr. Somers, do you have any objection to it? 
MR. SOMERS: I have no objection. 
TRIAL EXAMINER: If I haven't previously received it, it 
is received. 
(The document above-referred to, 
marked General Counsel's 34, was 
received in evidence. ) 

Q (By Mr. Marrow) Mr. Maynard, do you recall whether any 

of the terms and conditions agreed to regarding health and 

accident were reduced to writing in 1962? 

A Yes, they were I think. 

And did you receive a copy of that writing? 


Did I receive it myself? 


I believe Mr. English got the copy of it. 


Do you recall what it was or what it looked like? 


Q 

A 

Q You as a, member of the negotiating committee. 
A 

Q 

A 


Just what we were getting, a major medical and the life 


insurance. 
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Have you seen that document since October, 1962? 
A No, sir, I haven't. | 
Q Do you know whether or not Mr. Adinolfi. prepared a new 
contract or an agreement in 1962 as:a mo these negoti- 
ations? | 
A Yes, I believe he did. 
Q Do you know where that 
A No, I don't, sir. 
Q Have you ever seen it? 
A I don't recall seeing it. 
Do you know whether it was ever signed or executed? 
I believe it was signed by Mr. English.| 
Do you know whether the company signed it? 
Yes, the company signed it, too, Mr. Sam Lentz. 
When was that? 


Sometime in 1962. 


Q Have you seen that document since 19622. 
A 


No, sir, I haven't. 
Q Do you know what it contained or what was recited in that 
document? 
A It was a new contract that we had bargained for. 
Q And was this in addition to the insurance and major 
medical? Were there other things that you bargained for in 
19622 


A That was the principal thing we bargained. I don't recal 
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what else we bargained for. 
Q Is it your testimony that a written instrument resulted 
from this bargaining? 
A I d#dn't get your question. 
Q Is it your testimony that a written agreement or contract 
resulted from this bargaining of October, 1962? 
A Between Mr. English and Mr. Lentz, Mr. Sam Lentz? 
Q I assume between the Association and the Brescome Company 
A Mr. Lentz represented the Brescome Company and Mr. Englis 
represented the Association. 
Q They put their heads together and they came up with a 
contract, is that so? 
A That is right. 
Q Do you know whether this was reduced to writing? 
A Yes, I believe it was. 

And you saw a copy? 

I did not. 

You never saw a copy? 


I don't recall seeing it. 


Q Do you know what it contained? 
A 


Whatever stipulations were agreed to in the bargaining 
session. 
Q Tell us what bargained stipulations were agreed to. 
A Major medical was one. 
Q Anything else? 
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The insurance policy. 

Anything else? 

I don't recall offhand. 

Anything about salesmen's rate of pay, rate of commission, 
holidays, any of those things? 

A Yes, I believe there was. 
Q | Tell us what you recall was reduced to seeing in each 
of those areas? 

MR. SOMERS: I don't believe the witness has ever testi- 
fied ever having seen the document. I object. 

TRIAL EXAMINER: That was his testimony. No one has 
objected to it, but my general impression 4s that all of his 
testimony concerning the written document containing the 1962 
terms is hypothetical. 

MR. MARROW: Hypothetical? 

MR. FEINGOLD: I don't think so. 

TRIAL EXAMINER: ‘The witness stated that he believes 
there was a written document, and he believes that it was 
signed by Mr. English and by Mr. Lentz, and he believes it 
contained terms of a contract, but that he has never seen it. 
There is no evidence that he saw it or he even saw a document 
executed. Now, if you gentlemen don't think that is the 


testimony, you may pursue it. 


Q (By Mr. Marrow) But you did participate in these negoti- 


ations sessions in 1962? 
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MR. SOMERS: Objection. 

THE WITNESS: Yes, sir. 

MR. SOMERS: We have been through this. 

TRIAL EXAMINER: Well, the witness has answered. Go 
ahead, Mr. Marrow. 

MR. MARROW: Well, I think I am entitled to ask what too 
place at these meetings. 

TRIAL EXAMINER: That you have already done, haven't you? 
I am trying to find out what is going on here. 

MR. SOMERS: We went through this once yesterday and we 
went through it once when cross-examination was initially 
started, and it seems we are starting again on the third 
round. 

TRIAL EXAMINER: Everybody is getting a little tired and 
the room is a little close, but, Mr. Marrow, you get to what- 


ever point you have in mind. 


Q (By Mr. Marrow) Mr. Maynard, do you recall whether ther 


were any meetings of the Association in 1962 to discuss the 
terms and conditions of the negotiations? 

A Yes, sir, I believe there were. 

Q And were minutes made of those meetings, if you know? 

A I believe they were, but I don't know who made them. 

Q At one of those meetings was this agreement ratified and 
approved by the membership of the Association? 


A Yes. 
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Q And it's your best recollection that this agreement in 
addition to the insurance and major medical contained other 
terms of employment regarding wages, hours, and working con- 
ditions? 
A I believe so. 
Q Over the years you acted as a member of the negotiating 
committee and met with the Lentzes. Will you describe the 
bargaining that took Place as hard bargaining or bargaining 
where you had to present your position and views and the com- 
pany gave corresponding position and views. 

MR. SOMERS: Objection. I think, first of all, this call 
for a conclusion of the witness. Secondly, I am not sure the 
witness is qualified as an expert as to whether something is 


hard bargaining or not. 


TRIAL EXAMINER: It's a pertinent inquiry anda difficult 


for me to assess. 
MR. SOMERS: In addition, I think it is irrelevant. 
TRIAL EXAMINER: I don't think it is irrelevant. I am 
going to sustain the objection to the form of the question. 
Q (By Mr. Marrow) You recall these various negotiations 
sessions you have described over the years in which you have 
participated in, Mr. Maynard? 
A I believe in one instance we got a contract for the 
drivers, and the truckmen and warehousemen were not satisfied, 


and we came back to Mr. Lentz and we got a better contract fo: 
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them. 
Q And that was the only occasion when there wasany disagree 
ment regarding terms? 

MR. SOMERS: Objection. I object to the question. I 
think it is vague. 

TRIAL EXAMINER: Mr. Marrow, properly this material shoul 
be adduced in terms of occurrences at the collective bargain- 
ing sessions. 

MR. SOMERS: Disagreement of who? 

MR. MARROW: I think we have gone fairly well through 
that aspect --- 

TRIAL EXAMINER: That's my point. You have gone fairly 
well through it. You are now in effect asking the witness to 
Summarize and draw inferences from what he has already testi- 


fied. 


Q (By Mr. Marrow) In any event, over the years with respec 


to the negotiations you were on the one side of the table 
representing the Association and the Lentzes were on the other 
side of the table representing the employer, isn't that so? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Yes, sir. 

MR. FEINGOLD: I didn't hear that answer. 

THE WITNESS: Yes, sir. 

(By Mr. Marrow) And in 1967, June, when a question 
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concerning membership in or participating in two unions, you 
went directly to Mr. Sam Lentz to get an answer to that ques- 
tion. 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Overruled. 


THE WITNESS: Yes, I did. 


Q (By Mr. Marrow) Did you consider Mr. Lentz knowledgeable 


in such matters? 

MR. SOMERS: Objection. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Marrow) Following that meeting in early June 
with Mr. Sam Lentz at which you discussed membership in two 
unions, did you have any further meetings with Mr. Lentz befor 
the election of July 21? 

No, sir, I did not. 

That was the only occasion? 

No, sir, at no time. 

Sir? 

I did not have any meetings with him. | 

Other than a casual meeting in the office when you might 

into each other in the course of business? 

That is right. : 

Well, on the occasion when you went to visit Mr. Shea at 
his home in Norwich, Connecticut --- : 

Uh hm. 
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--- was Mr. Lentz in the office when you got in that 


evening? 


A 


Q 


A 


Q 


A 


Was he there that evening? 

¥es. 

I don't know. 

You don't know? 

No. 

How did you know Mr. Shea was on the telephone? 

Mr. Shea was what? 

How did you know that Mr. Shea was on the telephone? 


I heard the telephone operator say that Dan Shea was on 


the telephone when I came into the building. 


Q 


A 


Q 


Do you know who he was talking to? 
No, sir, I don't. 


You asked the operator to let you know when he was throu 


on that call so you could then take over? 


A 


Q 


A 


Yes. 

Where were you physically when you talked to Mr. Shea? 
In the same room. 

About what time of day was that? 

About four o'clock. 

You just got in from your day's duties? 


Yes, I was bringing in my orders. 


And you finished your day's work? 


Yes. 
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How long did you talk with Mr. Shea? 

Two or three minutes I would say. 

Then what did you do? 

I went home. 

You went home to your house? Where do you live? 
In Hartford. 

Right in Hartford? 

Yes. 

What time was it when you got home? 


Oh, about between quarter past and half past four. 


Q Pretty nearly finished with your work at the time you 


talked with Mr. Shea? 
Yes, I was. 
And at what time did Mr. Shea telephone you at your home? 
I would say in the vicinity of quarter of five. 
How long did that conversation last? 7 
Didn't take very long. 
Then what did you do? 
My wife and I went to Norwich. 
What time did you get to Norwich? 
A little before seven o'clock. 
How far is it from your house to Norwich, Connecticut? 
About 50 miles. 
Fifty miles? 


Yes. 


Q Five zero? 
A Fifty. 
Q I was sure I heard you say 15. How long were you in 
Norwich, Connecticut? 
A We weren't there very long. A very short time. 
Q How long is a short time? 
A Five minutes. 
You were in Norwich --- 
We were at Cabby's, a grille in Lebanon. 
Q You were still in the company of Mr. Shea during this 
period? f 


Yes. 


Were you in one car with Mr. Shea and your wife and Mrs. 


in another car? 

Yes. 

How long did it take you to get to the restaurant? 
About half an hour. 

And you had dinner that evening? 

Yes, we did. 

What time did you leave Norwich? 

To go to Lebanon? 

Where is Lebanon, I'm not sure. 


It is in the vicinity of Willimantic. 


This is where the restaurant is located? 


Yes. 


JA-1311 


Q Then how far is it from Lebanon to Norwich? 

A I would assume about 15 miles. | 

Q And did you drtve with the Sheas Dasiaco their home after 
you had dinner? 

A No, my wife and I came to Hartford, and Mr. and Mrs. Shea 


went to Norwich. 


About what time did you get back to Hartford? 


About twelve o'clock. 

And you went to work the following day? 

Pardon? 

You went to work the following day? 

Yes, I did. 

Do you remember what day of the week that was? 

A Friday. 

That was a Friday? 

Yes. 

That is the next day was a Friday chatevod went to work? 

That is right. 

And that was the day of the election with the National 
Labor Relations Board? 
A That is right. 

Do you recall what time you got in to work that morning? 

I didn't make any calls that --- 

Do you recall what time you got in to one that Fridey 


morning? 
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A The usual time, about quarter of eight, I would say. 

Q And did you have any conversation with Mr. Sam Lentz that 
morning? 

A No, sir, I didn't see him. 

MR. MARROW: May I have just one moment? 

TRIAL EXAMINER: Let's take a 15-minute recess. 

(A recess was taken.) 

TRIAL EXAMINER: On the record. Gentlemen, while we wer 
off the record, I have ascertained that Mr. Maynard is extrem 
tired. I don't blame him and none of us want to over-tax him. 
He has agreed that he will be able to return when we next re- 
convene. I think that will be most satisfactory. Does the 
General Counsel agree? 

MR. MARROW: Certainly, yes, sir. 

TRIAL EXAMINER: Charging Party? 

MR. FEINGOLD: Yes, sir. 

TRIAL EXAMINER: And I understand Mr. Somers is in agree- 
ment. 

MR. SOMERS: Yes, sir. 

TRIAL EXAMINER: Gentlemen, I have just recently been 
informed that this building would normally be closed on Monday 
because of Lincoln's Birthday, and although the State official 


have agreed they would make an effort to make it available to 


us, I don't want to impose on them. I further understand that 


the Court Reporter will have Mr. Maynard's previous testimony 
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employed by this company since 1935, and I think not permitting 
me to do it curtails me in this effort, an particularly in 
view of his position as one of the chief Mee aetatoree 

TRIAL EXAMINER: Mr. Feingold, --- 

MR. SOMERS: I object to the offer of proof. 

TRIAL EXAMINER: The offer is rejected, and you have an 
exception. 

MR. FEINGOLD: Thank you. I have no further questions 
of this witness. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: Mr. Maynard, would you believe, I have no 


questions of you. 


TRIAL EXAMINER: Mr. Maynard, at one time I had question, 


but I am not going to ask it. You're excused. Thank you 
very much. 
(Witness excused. ) 
TRIAL EXAMINER: We'll take a five-minute recess. 
(A short recess was taken.) 

TRIAL EXAMINER: On the record. 

Mr. Somers, do you have your next witness? 

MR. SOMERS: Yes. I would like to call Mr. Mervyn Lentz 
Whereupon, : 

MERVYN DAVID LENTZ 

was called as a witness by and on behalf of the Respondent, 


and, having been duly sworn, was examined and testified as 
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follows: 
DIRECT EXAMINATION 

(a) (By Mr.' Somers) Please state your name and address for 
the record. 
A Mervyn David Lentz, 34 Avondale Road, West Hartford, 
Connecticut. 

And you are employed by Brescome Distributors? 

Yes, sir. 

What is your present position with the company? 

I'm the President. 

How long have you been President? 


October, 1957. 


And prior to October, what position did you hold? 


Vice-President. 

Are you familiar with an employee named Bernard Sandler? 
A Former employee, yes. 
Q Would you describe for us to the best of your recollec- 
tion the duties and responsibilities of Mr. Sandler when he 
was employed by Brescome? 
A General duties was to assist the salesmen in the perfor- 
mance of their job, work with them in the trade, assist the 
men in selling the brands, obtaining more distribution, seeing 
that the brand was displayed properly, aid the retailer in 
the turnover, perhaps help them with difficult retailers to 


attain a better position in that particular spot -- general 
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assistance to the men in their performance. 
Q Now, in what form was the assistance given the men in 
selling? 
A Pardon me? 
Q What form of assistance did Mr. Sandler give the men in 
selling? 
A Principally in working with them in the trade, giving 
them some ideas, and advancing themselves as far as their cus- 
tomers were concerned. 
Q What was Mr. Sandler's experience prior to coming to 
Brescome as a salesman, do you know? 
A He was a State Manager for Schenley Distillers. 
Q Now, did he have the authority to hire employees? 
A No, he did not. 
Q Did he have the authority to recommend employees for 
hire? 
A He had no authority along those lines. He may have 
recommended some some time. 
Q Do you recall any particular employee that he may have 
recommended or that he did recommend? 
A No. 
fire any employees? 
No. 


Didhe ever recommend the discharge of an employee? 
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Did Mr. Sandler have an office on the premises of Brescomb? 
A No. His desk was in the sales room along with the other 
Salesmen. 
Q Do the rest of the salesmen have desks? 
A They were tables at which two or three of the men were 
assigned sections. You could call it a desk. 
Q Now, what role did Mr. Sandler play with regard to estab 
lishing quotas for men, if he played any role? I withdraw th 
question. Would you first explain to us exactly what the 
quotas are? 
A The quotas are given to the men monthly consistent with 


attainment quotas we are given by the distillers, and I would 


set an overall figure for the Hotse, and by a pre-determined 


formula, he would set the quotas for each individual man. 
MR. MARROW: When you say "he," you mean Mr. Sandler? 
THE WITNESS: Well, Sandler would, or the Sales seoreceee 

would break down the quotas to the individual men. 

Q (By Mr. Somers) When you Say that Sandler or the Sales 

Secretary, what is the position of the Sales Secretary? 

A An Administrative Assistant, \clerical work, general 

assistance. 

Q And office clerical? 

A Right. 

Q And this office clerical has determined the individual 


quotas the same as Mr. Sandler? 
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He can determine it according to a pre-determined formulal, 


Could I determine this if I were given the formula? 

MR. MARROW: Objection. 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Sustained. 
Q (By Mr. Somers) Was there any discretion required in 
setting those quotas? 
A Not really. 
Q Now, once these quotas are established ak they assigned 
to the men? 
A Yes. 
Q Who determines which man is to receive which quota? 
A As I said, there is a pre-determined formula. We have 
an overall quota for the month for the House. The. formula 
is based on the experience that each man has with the par- 
ticular brand, and you set a percentage of the overall sales 
that each man has attamed in the past, and that percentage is 
appliéd to any subsequent quota that is given on each brand. 
Q I see. Now, was Mr. Sandler ever an officer of the 
Corporation? 
A No. 


Did he ever have any financial holding in the Corporationp 


Q 
A None whatsoever. 
Q 


Did he sell for the company? 
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Pardon me? 
Did the sell for the company? 
A Yes. 
Q How often during an average week percentage-wise would he 


spend his time sellinr? 


A He was in the trade every day. I would say 80 or 90 per 


cent. 
Q And at the same time when he was selling, was he promot- 
ing product? 
A It's interchangeable -- selling and promoting. 
QO Did he ever transfer accounts? 
Did he ever transfer accounts? 
Yes. 
MR. FEINGOLD: I'm going to object to that. I don't know 
what"transfer" means. 
Q (By Mr. Somers) Did he ever take an account from one 
man and give it to another? 
A Only at my direction. It had to be cleared with me. 
Q Do you recall an account called Oakwood? 
A Oakwood Package. There is an account called Oakwood 
Package. 
Q Do you recall the assigning of that account to Mr. Leahy? 
A Ultimately, yuh. 
Q Do you recall the circumstances of the assignment of that 


account? 
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A Apparently it had been assigned to ames man, and Leahy 
brought it to our attention that he had contacted the account 
first because it was next to an account that he had been alrea@y 
calling upon, so that subsequently that was changed to him. 

Q Do you have a policy with regard to nese matters? 

A Well, the account is assigned to the men who cover cer- 
tain areas, and if there are several men covering the same 
area, then I decide on an equitable basis to whom that account 
would be assigned. 

Q Did Mr. Sandler ever reprémand employees? 

A Reprimand? Not really. He might transfer messages --- 
No, not really. 

Q Did men ever request time off or leave of absent from the 
company for a half of day or a day or something like that? 

A Occasionally they would ask for a day off for some death 
in the family or some event that may occur which might be 
important to them. 

Q And who gave permission for such time off? 

A Nobody could give such ultimate permtssion but myself or 
my father. 

Q Could Mr. Goldstein give such permission? 


A No, sir, not usually. 


Q Do you know if employees were required to report to Mr. 


Sandler on a daily basis? 


A No. The local men came into the office every morning, 
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but they weren't reauired to report to anyone. 
Q What would be the purpose in coming in every morning? 


A Pick up checks which had been received through the mail 


for their accounts, write up collections, receive up-to-date 


information about new brands or new material that had come in 
which we wanted to distribute to them -- any information that 
hadn't been given to them heretofore. 

Q What about the out-of-town men? Could you explain to us 
the difference between the local man and the out-of-town man? 
A The out-of-town man, maybe 30 or 40 miles distance, they 
would call in occasionally on the phone. They weren't requir 
to come in every day. 


Q Were they required to call Mr. Sandler every day? 


What was the purpose of their calling in if they did cal 


A To receive information from the Credit Manager or myself 
about things that we wanted to keep them current on. 
Q Did they report their orders on a daily basis? 
A They call in their orders. The out-of-town men, instead 
of bringing their orders in, would call them in to the Order 
Clerks. 
MR. MARROW: I didn't get the last part of that answer. 
TRIAL EXAMINER: Would you read the answer? 


(The last answer was read by the Reporter. ) 
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Q (By Mr. Somers) Did Mr. Sandler disseminate information 
about the products to the employees? 
A Disseminate information? 
Q Such as leaflets, changes in prices or promotion displays 
A If there was some information that I wanted him to pass 
on, he would, yes. 
Q Did this require any independent judgment on his part? 
MR. FEINGOLD: I object to that. 
MR. MARROW: Objection. 


TRIAL EXAMINER: That's sustained. 


Q (By Mr. Somers) Could Mr. Sandler pledge the employer's 


credit? 
A No. 
Q Could he order stock? 
No. 
Did ever conduct any meetings of salesmen? 
He participated at meetings. 
Did he ever conduct any meetings? 
Well, conduct? I think --- 
Did he ever preside? 
"Conducting" is a nebulous term. 
Let me rephrase it. Did he ever preside? 
I wouldn't say he presided. He may have been the 
one who spoke. 


TRIAL EXAMINER: Mr. Somers, might I suggest that all of 
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these questions have been leading. There has only been an 
objection to one of them, but I'm going to have to weigh the 
answers based on the leading character. 

MR. SOMERS: Mr. Examiner, we are in primarily a unit 
issue problem. It seems to me that you have given me indica- 
tion as to what your rulings with regard to evidence would be 
on a unit auestion. 

TRIAL EXAMINER: No. I merely wanted you to understand 
that where thereis a crucial problem, as there apparently will 
be on this case, I can get a lot more satisfactory evidence if 
the witness testifies freely and then whatever he leaves out 
is followed up with specific questions, but if you want to 
proceed along this fashion, you may, subject to proper objec- 
tion. 

MR. SOMERS: The initial questions asked of this witness 
were to the general duties and responsibilities of Mr. Sandler 
and after he had enunciated those —-- 

TRIAL EXAMINER: I don't mean to burden the record merely 


because I made this statement, but as an example of what I am 


talking about, so you may guide yourself accordingly, it's one 


thing to ask a witness what function does Mr. Sandler play in 
relationship to meetings as distinct from asking him does he 
preside at meetings. One is Suggestive, and the other one 
isn't. Go ahead. 


Q (By Mr. Somers) Mr. Lentz, what function does Mr. Sandle 
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perform with regard to the meetings of padesmen’ 
TRIAL EXAMINER: Did he. | 
(By Mr. Somers) Did he perform. 
A I would set up a format for the meeting and determine the 
overall content of the meeting, and the subject and the brands 
to be covered, and he would participate in carrying out those 
directives. 
Q What do you mean by participate? 
A He would speak about various brands that we wanted to 
discuss at that particular meeting or make peceacions? 
Q Were you present? 
A Yes, I was present. He would follow the format and the 
content that was set up ahead of time. ! 
Q Now, were speakers present at these meetings? 
Occasionally distiller personnel were present. 
Q What responsibilittes did Mr. Sandler have with regard to 
the speakers? 
A No particular function as far as they are concerned. 
They dealt with circumstances and problems that they wanted 
to relate to our salesmen. 
Q Did Mr. Sandler play any role with regard to employee 


complaints? 


MR. FEINGOLD: I object to the leading. I have been giv- 


ing a lot of leeway. 


TRIAL EXAMINER: This particular objection is overruled. 
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I think the question is preliminary in nature. Would you read 
the question, please? 
(The pending question was read by the Reporter. ) 

THE WITNESS: Complaints were usually transferred to me 
or made directly orally to myself or my father. 
Q (By Mr. Somers) What kind of complaints? 
A Well, they seldom occurred. I couldn't give you a speci 
example. Perhaps about delivery service in certain areas -- 
late deliveries or Something which would have application to 
the warehouse and the salesman's particular account. 
Q Was there any action taken on these complaints? 
A I would follow up with a particular department that they 
referred to. 
Q Now, what benefits if any did Mr. Sandler receive from 
the company? 
A The same as the other salesmen. 

MR. FEINGOLD: I beg your pardon? 


THE WITNESS: I said the Same as the other salesmen. 


Q (By Mr. Somers) What beneftts are you speaking of? 


A Major medical, life insurance, they participated in the 
pension and profit-sharing plan, vacations. 

Q Did he receive the same holidays? 

A Yes, sir. 

Q During the time of Mr. Sandler's employment, were you awate 


he was a member of the Association? 
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A I wasn't concerned with who was members. No. I was not 
concerned with who were members of the Association. 
Q Were you aware or did you become aware that Mr. Sandler 
was a member of the Association? 

MR. FEINGOLD: I'm going to object to this questioning. 
It's leading. I've been complaining all Pine the trial on 
this. 


TRIAL EXAMINER: Overruled. 


THE WITNESS: I didn't know that he was a member of the 
Association until I had learned that he voted at the election 
that took place in Joe Adinolfi's office. 

Q (By Mr. Somers) And do you recall nner you learned that? 
A Sometime after the vote. 
Q Which vote? 
A In Adinolfi's office. 
Q Do you recall who told you? 
No, I don't. 
Did you ever discuss Association meetings with Mr. Sandl 


No, I did not. 


Q Did you ever ask Mr. Sandler to report to you what was 


happening at Association meetings? 
A No. As I said, until that meeting --- 

MR. FEINGOLD: Just a minute. I object to the question. 
I object to this type of. interrogation. Every question sug- 


gests an answer. 


JA-~132€ 


2365 


TRIAL EXAMINER: With respect to the pending question onl) 
that objection is overruled. 

MR. MARROW: Could we have the question, please? 

(The pending question was read by the Reporter.) 

THE WITNESS: I did not. 
ia) (By Mr.: Somers) What role do you play in the hiring of 
new employees? 
A Well, ultimately I am the one that passes on the hiring, 
with the exception of my father, who is in the picture; and in 
the area of warehouse, drivers, Stantey Goldstein usually 
handles that; and occasionally I would be in the picture. 
Q Now, what actual role do you play prior to the actual 
hire of an employee? 
A Well, I would say that no employee was actually hired 
until I had okayed it. 
Q Are employees interviewed prior to hire? 
A Yes. 

Do you play any role in such? 

Yes. 


MR. FEINGOLD: This is direct examination. I'm going to 


make a continuing objection to this type of questioning and 


ask that the Trial Examiner instruct Mr. Somers not to ask 
leading questions. I don't want to clutter the record with 
constant objections. I don't know how else I can express this 


TRIAL EXAMINER: I have already made my statement as to 
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my position on leading questions, and the only thing I can 
Suggest to you, Mr. Feingold, is when you have an oohectione 
make it. I will very rerely make one on my own. 

MR. FEINGOLD: I can't keep doing this to every question. 
I have to take notes. I think admonition to a seasoned lawyer 
once or twice should be enough. 

TRIAL EXAMINER: I object to the somite. and I think the 
questions aren't leading. 

MR. FEINGOLD: You ask your questions, and I'll object. 

MR. SOMERS: That's fine. You protect your record. 

TRIAL EXAMINER: All right, as to specific objections, 
I have ruled sometimes in your favor, Mr. Somers, and some- 
times against you. Let's go on. I'll take them one at a 


time. 


Q (By Mr. Somers) Are you familiar with an employee named 


Frank Amoroso? 
A I am. 
Q Could you describe for us in as much detail as possible 
what the duties and responsibilities of Mr: Amoroso were SES 
ing the time in question which, if we can all agree, would be 
the period of the end of May through the Av of July. 

MR. FEINGOLD: I'm going to object that that is the 
effective date. Mr. Somers could ask him about that period, 


but I'm going to object tothe question. 


TRIAL EXAMINER: You object to the question? 
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MR. FEINGOLD: Yes. 

TRIAL EXAMINER: I'1l sustain it. The period is a little 
too limited. Can't we get Mr. Amoroso's duties at least dur- 
ing 19672 
Q (By Mr. Somers) During the year 1967, could you describe 
for us what the duties and responsibilities of Mr. Amoroso 
were? 

A Well, through the years, Frank Amoroso was qualified as 
a wine specialist; and as such has assisted the other wine 
salesmen in their duties in selling and promoting wine in the 
trade and holding wine tastings among the consuming public. 

Q How specifically did he assist the wine salesmen in 
selling? 

A Working with them in the trade principally. 

Q Well, what does he do while he works with them in the 


trade? 


A Well, he would aid them in concentrating on certain wine 


types and seeing that the proper exposure was made in a par- 
ticular retail accounts. 

Q Could you explain to us what you mean by proper exposure? 
A Display. 

Q How much of his time would be spent in selling and promot 
ing wine? 

A Almost all the time. 


Well, if we were to take an average week of Mr. Amoroso, 
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what percentage of the week? 

A Ninety or ninety-five per cent. 

Q And how much of that percentage is spent away from the 
plant? 

A Most of it. 

Q Could you describe for us what is involved in a wine 
tasting? | 

MR. FEINGOLD: I'm going to object to that. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: He would request it of an account to hold a 
wine tasting for a particular account's clientele. He would 
select a variety of wines and give them a little background 
about the wines and have them taste each type and tell them 
how they are to be served and how they are to be served with 
particular foods. He may talk about cooking with wines -- 
general knowledge of how the wines are to be more fully enjoyed. 
Q (By Mr. Somers) How would this eae to the functions 
of the other winesalesmen? 

A Well, he was a senior wine salesman, a little better 
equipped to handle these things, but the other wine salesmen 
would also do much the same, on a lesser degree. They would 


hold wine tastings occasionally. 


Q What authority did Mr. Amoroso have with regard to the 


other wine salesmen? 


A He had no real authority. He issued directives to them 


JA-1330 


2369 


that I pave him. He would setup the quotas principally along. 
the same lines that I had described for Sandler, pre-determine 
formulas each month on different types of wines. s 
Q Did he have any authority with regard to the hire and 
fire of employees? 

A No. 

Q Did Mr. Amoroso hold any position as an officer of the 
Corporation? 

A He did not. 

Q Did he ever have a financial interest in the Corporation? 


A No. 


Q What rele did Mr. Amoroso play with regard to the assign- 


ing and transferring of the accounts? 


A Well, there have been very few transfers of accounts in 

the Wine Department. If a problem arose, then I would direct 

Amoroso to talk to the men involved. 

Q Who assigned accounts for the wine men? 

A Pardon me? 

Q Who assigned accounts for the wine men? 

A Well, they were assigned principally on the same basis as 

the regular men. If an account opened up in a specific area, 

the man who covered that area would be assigned that account. 
MR. MARROW: I don't feel that's responsive to the aues- 

tion as I understood it.. The question was who, not how. 


TRIAL’ EXAMINER: I won't strike the answer. I think that 
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the comment is probably somewhat Aeon. Te. Somers. 

Q (By Mr. Somers) Who assigned these accounts as you have 
described them? 

A It would be sort of automatic. If an account opened up 
in a specific man's area, he would be the only one who could 
handle that account. 

Q Who would notify him of this? 

A Well, I would receive the information enon our Wholesale 
Association, and I would tell Amoroso to Dire it to the sales- 
man who covered that area. 

Q Did Mr. Amoroso have any duties and responsibilities insé 


far as the warehouse was concerned? 


A No specific duties. He, along with the other salesmen, 


would give --- 

MR. FEINGOLD: I'm going to object to everything after 
"specific duties." 

TRIAL EXAMINER: What did Mr. Feingold say? 

(Mr. Feingold's last objection nae read by the 

Reporter. ) 

TRIAL EXAMINER: Overruled, and I am denying your motion 
to strike as far as it has gone. 

MR. MARROW: I would like to hear the answer. I didn't 
hear the complete answer. 

TRIAL EXAMINER: - The answer has not been completed. 


Complete your answer. 
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THE WITNESS: He would aid us in peak seasons or peak day 
of the week. He might aid us in the warehouse where a need 
arose. 

Q (By Mr. Somers) Could you describe for us the normal 
working day for a wine salesman? 

Monday through Friday. 

No. Could you describe his daily functions, his normal 

what he does during the day. 

For a wine salesman? 

Yes. 

A Well, similar to the regular liquor men, the local men 


would come into the office in the morning around eight o'clock 


and perhaps they would receive some information that they 


hadn't received heretofore, and then proceed to call on the 
accounts that day. 

Q Is there any requirement as far as these individuals are 
concerned as to reporting? 

A No. 

Q And on what occasions or for what purpose would a wine 
Salesman speak with Mr. Amoroso during the day? 

A If he needed some assistance for a particular account. 
Frequently, two men calling on accounts is better than one, 
or mone man might have another idea about an approach to an 
account. 


Q Has Mr. Amoroso ever called on an account with another 
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wine salesman? 
A Oh, yes, frequently. 
fs) And what happens with regard to that sale? 
A The sale is credited to the salesman who covers that 
account. 
Q And did Mr. Sandler ever visit SORES SAS other liquor 
salesmen? 
A Yes. 
Q What would happen in that event? 
A The same thing. 
MR. MARROW: Could I have the last answer, the question 
and the answer? 
(The last question and answer was read by the 
Reporter. ) 
Q (By Mr. Somers) We have heard the testimony of Mr. 
today. Do you recall Mr. Maynard being absent from work 
any period of his employment? | 
A A period subsequent to his heart attack. 
Q Do you recall what happened to his accounts when he 
out? : 
A His accounts were covered until he returned, and he re- 
ceived the commission on the sales that were made on those 


accounts. 


Q And do you recall who covered his accounts for him? 


A I don't recall specifically who covered the accounts. 
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Q Well, do you recall which employees, not specifically by 
name, but which employees ccvered the accounts? 

MR. FEINGOLD: I'm going to object. No, I withdraw the 
objection. 

THE WITNESS: The other salesmen. 

(By Mr. Somers) Was Mr. Sandler among the other salesmenpP 

MR. FEINGOLD: I'm going to object. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I don't believe Sandler was there at that 
time. 
Q (By Mr. Somers) Did Mr. Tarre? 


A Yes. 


Q Was he the only salesman to cover for Mr. Maynard during 


that period? 

MR. FEINGOLD: I object to the form of the question. 

TRIAL EXAMINER: On the grounds it's leading? 

MR. FEINGOLD: Yes, it suggests the answer. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: He covered some, and other salesmen covered 
also. 
Q (By Mr. Somers) Now, during the period of this hearing, 
have accounts of salesmen been covered by other salesmen? 

MR. MARROW: Objection. What's the relevancy as to what 
happened since January 8, 1968? 


TRIAL EXAMINER: Mr. Somers? 


JA-1335 


MR. SOMERS: I withdraw the question. 


Q (By Mr. Somers) Have there been other instances similar 
to Mr. Maynard's since 1960? 

MR. FEINGOLD: Objection. 

TRIAL EXAMINER: What's the point, Mr. Somers? 

MR. SOMERS: The point hee is to show ‘that the practice 
followed when Mr. Amoroso and Mr. Sandler visited accounts 
with other salesmen insofar as the salesman received the 
commission. It's a normal practice for the company. If that' 
his territory, then he recelves the commission for that 
territory. | 

TRIAL EXAMINER: All of the testimony up to this point 
from witnesses for the General Counsel and oon own is that 
whoever services a salesman's account, the Salesman gets 
credited with the commission. I don't recall any testimony 
to the contrary. 

Are you proceeding to another point? 

MR. SOMERS: I wouldn't like to break at this point. 

TRIAL EXAMINER: Whenever you reach a Comenen point, 
we'll stop for the night. 

Q (By Mr. Somers) What is Mr. Amoroso's responsibility and 
function with regard to the meetings of wine salesmen or all 
salesmen? : 

A There were no regular meetings of wine salesmen. They 


were more in the area of conferences whéhe I woulda sit in with 
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him and the, other salesmen and discuss various factors in ref- 
erence to the promotion and sale of the wines or new types of 

wines, how they are to be promoted, sold and displayed. More 

in the area of conferences, sitting down instead of directing 

them from a podium. 

Q What would Mr. Amoroso do during these meetings? 

A He would participate in the general discussion among the 

men. 

Q How would he participate in the general discussion? Coul 
you be more specific? 


A He may have had some ideas on how a particular type of 


wines are to be promoted, how to advance the sale to the par- 


ticular accounts, or he may have Some ideas about wine tast- 
ings, which wines are to be used in wine tastings. 

What benefits did Mr. Amoroso receive? 

The same as the other salesmen. 

What are those? 

Major medical, life insurance, participated in the pensio 
and profit-sharing, vacations, same holidays. 
Q Were there any other responsibilities or duties of Mr. 
Amoroso to the best of your recollection? 
A No, not principally, none other than I have already 
outlined. 
Q Did he have the authority to grant time orf to any 


employees? 


No. 


Did he have the authority to pledge the employer's credit}? 


No. 

Did he have the authority to order stock? 
A No. 3 
Q Are you presently aware that Mp. pores was a member of 
the Association? 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: I'll sustain the form of the question. 
Q (By Mr. Somers) During the time up to! the election -- 
the NLRB election on July 2lst, did you Decone aware that Mr. 
Amoroso was a member of the Association? 

MR. FEINGOLD: I object to it. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I honestly did not know that he was a 
member of the Association until after the aileoston in Adinolfi|'s 
office. 

Q Do you recall how you found out? 

A No, I don't recall. 

Q Are all employees of Brescome required to join the 
Association prior to July 21? 

A I don't believe so. 

Q At any time prior to July 2lst did you discuss the 
Association --- Withdraw that. At any time prior to July 21st 


did you ask Frank Amoroso to join the Association? 
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No. 

MR. FEINGOLD: I object to that. 

TRIAL EXAMINER: Well, I won't strike it. I'll overrule 
the objection. 

MR. SOMERS: Excuse me? 

TRIAL EXAMINER: I've overruled the objection. The 


witness answered. 


MR. SOMERS: Did you Say you were striking something? 


TRIAL EXAMINER: I'm not striking it, and I'm overruling 
the objection. 
Q (By Mr. Somers) At any time prior to July 2lst did you 
ever ask Frank Amoroso to attend meetings of the Association? 
A I did not. 
Q At any time prior to July 2lst did you ask Frank Amoroso 
to report on the affairs of the Association? 
A No. 

MR. FEINGOLD: I object to this type of interrogation on 
direct examination. 

MR. SOMERS: I would like to be heard. 

MR. FEINGOLD: It's the same type of questions we have 
had for almost 16 days. 

TRIAL EXAMINER: Mr. Somers? 

MR. SOMERS: This is an area where the Board has set down 
certain --- 


TRIAL EXAMINER: Let me break in on you. I'll overrule 
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the objection in any event, and I'll permit you to ask this 
question in this way if you wish. There are other ways I 
would prefer it, but I have to keep telling myself that the 
way I want it is not always necessarily the way it must be. 
I'll let you ask this tyne of question ino thts fashion if 
that's what you want to do. 

Q (By Mr. Somers) Did you ever discuss at any time prior 
to July 21st with Frank Amoroso any subjects concerning the 
internal affairs of the Association? 

MR. FEINGOLD: Objection. 

THE WITNESS: No. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I did not. 

TRIAL EXAMINER: Mr. Feingold, the reason for the state- 
ments I have just made, there are several ways of asking these 
questions, but it seems to me at some stage sooner or later 
I have to give Respondent an opportunity to either admit or 
deny matters of the character that he is going into. 

MR. FEINGOLD: I don't believe this is the way to do it. 
I don't think that direct examination questions should be 


asked that suggest the answer. This is basic. There are 


times where a foundation may be laid to ask leading questions 


to get to a point. All the authorities go along with that, 
but when you get to a crucial question of substance, it's 


highly improper to ask question after question after question 
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of a leading form where the answer is yes or no, and this is 
my objection. This is the objection I have made for 16 days. 

TRIAL EXAMINER: Without going into the 16-day part of 
it, counsel is faced with the situation in which he is charged 
either explicitly or implicitly as a result of the testimony 
with the responsibility for Mr. Amoroso's participation in the 
Association. I think he is entitled to adduce, if he can, 
certain negatives in that respect. Adducing a negative fact 
is a very difficult proposition, and I'm inclined to allow 
considerable leeway. 

MR. FEINGOLD: I don't think it's being done inthe proper 
way. That's my opinion, and that's all it is. 

TRIAL EXAMINER: Merely because you would do it differently 
or I might, does, not make it necessarily wrong. 
Q (By Mr. Somers) At any time prior to July 21511967, did 
you discuss Association internal activities with Bernard 
Sandler? 
A I did not. 
(a) At any time prior to July 21, 1967 did you discuss with 
Mr. Sandler his joining the Association? 
A No. 
(a) At any time prior to July 21, 1967 did you ever discuss 


i with Mr. Sandler his attendance at Association meetings? 


A No. 


Q At any time prior to July 21, 1967 did you ever discuss 
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with Mr. Sandler affairs or events which took place at Associ- 
ation meetings? : 
MR. FEINGOLD: I have the same continuing objection. 
TRIAL EXAMINER: You have a continuing objection to all 


of these questions. 


MR. MARROW: Could I have the last question and answer 


read? 
(The pending question was read by the Reporter.) 
THE WITNESS: I did not. I didn't know he was a member. 
Q (By Mr. Somers) Did you ever have any personal discus- 
sion with Mr. Bernard Sandler prior to July 21, 1967 concern- 
ing the Association? 
A No. 
MR. FEINGOLD: I think we have gone through this. 
TRIAL EXAMINER: All right, proceed, Mr. Somers. 
Q (By Mr. Somers) Now, you have described for us the 
authority and duties and responsibilities of Mr. Sandler. Do 
you recall the employment of Mr. Horowitz? 
A Yes. 
TRIAL EXAMINER: Are you getting off to Mr. Horowitz? 
MR. SOMERS: Yes. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 


Gentlemen, at this time I think we ought to adjourn. We 
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PROCEEDINGS 

TRIAL EXAMINER: On the record. 

Let the record show that Mr. Adinolfi is still absent. 
Whereupon, 

MERVYN DAVID LENTZ 
was recalled as a witness by and on behalf of the Respondent, 
and, having been previously duly sworn, was further examined 
and further testified as follows: 

TRIAL EXAMINER: Mr. Lentz is on the stand for continued 
direct examination. You realize that you continue to testify 
under oath? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Mr. Somers? 

DIRECT EXAMINATION, 
Resumed 
Q (By Mr. Somers) Are you famtliar with a past employee 
named Horowitz? 
A Yes. 
Q And do you recall when Mr. Horowitz was hired? 
The early '50's, around "50. Somewhere around there. 


Do you recall the circumstances of his hire? 


MR. FEINGOLD: I'm going to object. It's not responsive. 


a yes or no answer. 
THE WITNESS: Yes. 


(By Mr. Somers) Would you tell us what those circumstance} 
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were? 
A He formerly worked for Kesner Robbins and was recommende 
to us by a distillery representative, and we had several visi 
with him and interviews, and we ultimately hired him. 
Q For what position? 
A As a salesman. 
Q Now, for what period was Mr. Horowitz employed by the 
company -- until what time? 
A About ten years. 
Q Do you recall your testimony concerning Mr. Sandler yes- 
terday? 
A Yes. 
Q Could you compare for us the responsibilities of Mr. 
Horowitz as compared to those you described for Mr. Sandler? 
MR. FEINGOLD: I'm going to object. 
TRIAL EXAMINER: Sustained. 
Q (By MW. Somers) All right, could you describe for us the 
authority and responsibility which Mr. Horowitz had for the 
company ? 
A He had accounts assigned to him, and his responsibilities 
were the same as the other salesmen in that menace and he 
also at a subsequent time worked with salesmen in the trade. 
He was in the trade all the time calling on accounts all the 


time. 


251] 0 Now, you stated that he worked with Salesmen in the trade 
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A Yes. 

4) Did he do that when he was first hired? 

A When he was first hired I believe he just had his own 
accounts. 

Q When did he start working with other salesmen? 

A Subsequent to that. I don't recall. He had had more 
experience than the other men. 

Q Now, with regard to his working with salesmen in the trad@¢, 
could you describe for us exactly what he did while performing 


such functions? 


A He would assist them in the performance of their duties 


in promoting the brands and seeing that they had the proper 
exposure and display; perhaps give them ideas on different 
approaches about certain brands or programs -- general assis- 
tance to the men in the trade in the performance of their 
duties. 
Q What interest did he have in the Corporation, if any? 

MR. FEINGOLD: Which corporation? 

MR. SOMERS: Brescome Corporation. 

MR. FEINGOLD: We're speaking 6f two corporations. The 
Association and Brescome are two Corporations. 
Q (By Mr. Somers) Mr. Lentz, do you understand the ques- 
tion? 

TRIAL EXAMINER: Do you understand the question? 


THE WITNESS: Yes. 
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TRIAL EXAMINER: Go ahead. 

THE WITNESS: His interest in doing nis best job possible 
in his position. 

MR. FEINGOLD: I'm going to object to that. Do you mean 
financial interest? 

TRIAL EXAMINER: Let's find out héw the witness interprets 
the question first. Then we can go from there. 

THE WITNESS: If you mean financial interest, he had no 
financial interest whatsoever. As far as his other interests, 
he had an interest in forwarding his position, doing the best 
job possible in assisting the men. 

Q (By Mr. Somers) Did have any esponstbilicy with regard 
to quotas, transfer of accounts, assigning of accounts? 
A No. : 

MR. FEINGOLD: I'm going to object to leading the witness 
If Mr. Somers persists, I'll have to object to every question. 

TRIAL EXAMINER: Mr. Somers, that was definitely a lead- 
ing question. 

MR. FEINGOLD: I move to strike the answer out. 

TRIAL EXAMINER: I won't strike the answer. 

MR. SOMERS: Could you describe Mr. Horowitz's responsi- 
bility with regard to accounts? 

THE WITNESS: His only responsibility as far as accounts 


were concerned was to cover his accounts, sell them to the 


maximum amount possible, to see that they were promoted and 


JA-1346 


2389 


exposed, and to aid in the men in their work in their particular 
accounts. That was his responsibility. 
Q (By Mr. Somers) Now, what responsibility and authority 
dia he have in the everyday operation of the other salesmen? 
A In the everyday operation of the other salesmen? 
Q Yes. 
A He had no responsibility whatsoever except in aiding them 
when he worked with them. 
Q What was Mr. Horowitz's responsibility with regard to 
employment of salesmen? 
A None. 
Q What was his responsibility with regard to the terminatio 
of employment of salesmen? 

MR. FEINGOLD: I'm going to object to leading the witness 
on this type of inquiry. 

TRIAL EXAMINER: That's overruled as to this particular 
question. 

THE WITNESS: I could clarify it. 

TRIAL EXAMINER: You haven't answered the 2ast question 
yet. Do you want it read back? 


THE WITNESS: Yes. 


(The pending question was read by the Reporter.) 


THE WITNESS: None. He had no other responsibility than 
those I have defined just now. 


Q (By Mr. Somers) Could he pedge the employer's credit? 
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No. 

MR. FEINGOLD: I'm going to object. 

MR. SOMERS: May I be heard on that? 

MR. FEINGOLD: He answered the question there are no othe 
responsibilities. 

TRIAL EXAMINER: All right, under the circumstances I'il 
hear Mr. Somers' comment. 

MR. SOMERS: He has given a definite doceeres. and he has 
listed all the responsibilities of Mr. Horowitz. There are 
specific responsibilities that go to the question of super— 
vision or non-supervision, and I think at this time when this 
man has explained all the responsibilities, this is a proper 
time to ask this type of questien, because these are the ques-— 
tions which go to the direct authority of the individual. 

MR. FEINGOLD: Again I object on the ground he is leading 
the witness and should be held to the strict rules of evidence 


because this is part of the complaint in this matter. 


TREAL EXAMINER: Mr. Feingold, a lot of these questions 


are very close. I don't think there is any real difference 
between asking the witness, "Did he have any responsibility foy 
pledging the employer's credit," as distinguished from, "What 
were his responsibilities in regard to the employer's credit." 
The second one is obviously correct. The first one could be 
put better. I think we have an answer, so let's proceed. 


MR. FEINGOLD: My objection --- 
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TRIAL EXAMINER: Just a moment, Mr. Somers. 

MR. FEINGOLD: May I be heard on that? My obgection is 
not to an isolated question. It's the general interrogation 
of the witness. 

TRIAL EXAMINER: If you will, let me complete my statemen 
to Mr. Somers. Mr. Somers, if you will in framing your ques- 
tions to this witness, try to frame them in broad non-sugges— 


tive terms to the extent you can. Proceed. 


Q (By Mr. Somers) What was Mr. Horowitz's responsibility 


with regard to the ordering of stock? 

A He had none. 

Q What was Mr. Horowitz's responsibility with regard to the 
holding of meetings? 

A None. 

MR. FEINGOLD: I make this same objection to this type of 
interrogation, and I want a standing objection to this type of 
inquiry. 

TRIAL EXAMINER: You have a standing objection to any 
leading questions that are not preliminary or otherwise per- 
missible. 

MR. FEINGOLD: Thank you. 

TRIAL EXAMINER: Go ahead. 

MR. SOMERS: May I have the answer to that question? 

THE WITNESS: I said none. 


TRIAL EXAMINER: Just a moment. When you said he had no 
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responsibility with respect to the holding of meetings, I assume 
this is meetings of salesmen. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Do you mean that he did not participate 
in thosemeetings in any way? 

THE WITNESS: I said he had no continuing responsibility 
as far as sales meetings were concerned. He may have partici- 
pated the same as other salesmen may participate in a discus-— 


sion, but he had no actual responsibility as far as the conduct 


or the content or continuing participation in the meeting. 


TRIAL EXAMINER: Is it your testimony that his participa- 
tion in these meetings was identical with as the same as any 
other salesman and no more or less? 

THE WITNESS: That's right. He may have had more to say 
because he has had more experience in the field, and he may 
have had more ideas about the promotion of the brands, but I 
wouldn't say he had any responsibility ‘'as far as meetings wer« 
concerned. 

TRIAL EXAMINER: All right, as an example, is it your 
testimony then, as I understand it, that he dia not have as 
much responsibility concerning -- and I use the term responsi- 
bility very broadly -- as much responsibility for partidpating 
in these meetings as Mr. Sandler? 

THE WITNESS: That's right. 


TRIAL EXAMINER: All right, go ahead. Mr. Somers, the 
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point I think here is that I believe that your questions shoul# 
be designed -- and I would like the witness to understand 
this -- to elicit through a general interrogatory the kind of 
imformation that I have just been questioning the witness abourp. 

MR. SOMERS: Yes. 

TRIAL EXAMINER: A mere yes or no is very unsatisfactory, 
although it might be complete. Go ahead. 
Q (By Mr. Somers) All right, could you tell us what Mr. 
Horowitz's responsibilities were with regard to accounts? 
A The accounts that were assigned to him, he had the re- 
sponsibility to call on them regularly and to do whatever he 
could to sell the brands and promote them and aid in the re- 
tailers' turnover of those brands, and as far as the accounts 
assigned to other men, he would aid them in their responsibil 
ties in carrying out their responsibilities in reference to 
those accounts. - 
Q Now, could you describe for us how he would aid them? 
A He would assist them in se%ling the accounts or perhaps 
give them ideas on the various approaches on certain brands 
or sizes or programs which the company had set forth. 
Q Now, in an average week for Mr. Horowitz, could you des- 
cribe or tell us what percentage of the time he would spend 
in selling or promoting? 


A Practically all the time. 


25 Q Could you give us a percentage? 
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A Ninety-five to a hundred per cent. He was in the trade 
constantly. | 
Q What percentage of that time would you say he spent 
selling his own accounts? 
A Two or three days. I don't recall. 
Q What were Mr. Horowitz's respeasibiility with regard to 
the transfer of accounts? 

MR. FEINGOLD: I'm going to make the same objection. Th 


question suggests the answer. 


TRIAL EXAMINER: Overruled. Do you want the question 


read? 

THE WITNESS: No, I understand it. He had no responsi- 
bility as far as transferring accounts at all. If there were 
accounts that he was familiar with, he might have had some 
comments about it, but he had no direct responsibility as far 
as transferring accounts or no authority in that regard. 

Q (By Mr. Somers) Did Mr. Horowitz receiveany benefits 
while employed? 

A Yes. He received the same benefits as the other men. 
Q To whom was Mr. Horowitz responsible? | 

A To me. : 

To whom were the other salesmen responsible? 

To me. 

Do you recall if at any time you discussed the internal 
affairs of the Association with Mr. Horowitz? 
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I did not. 

Do you recall if at any time you asked Mr. Horowitz to 
the Association? 

I did not. 

MR. FEINGOLD: I'm going to have the same objection to 
type of auestioning. 

TRIAL EXAMINER: Well, I won't strike the last answer. 
MR. FEINGOLD: I move to strike the other answer out. 
TRIAL EXAMINER: No. 

MR. SOMERS: Could I have the reason for striking the 
answer? 

TRIAL EXAMINER: I didn't strike it. 

MR. SOMERS: The last question? 

TRIAL EXAMINER: I haven't stricken any answer. 


MR. SOMERS: I'm sorry. I misunderstood. 


(a) (By Mr. Somers) Did you at any time ask Mr. Horowitz 


to attend meetings of the Association? 
A No, I did not. 

MR. FEINGOLD: I object. 

TRIAL EXAMINER: Mr. Feingold, why? 

MR. FEINGOLD: This is direct examination. There are 
other ways of asking this question. 

TRIAL EXAMINER: I think at least this way is permissible 
under these circumstances. Overruled. 


MR. FEINGOLD: I respectfully except. 
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Q (By Mr. Somers) Did you at any time ask Mr. Horowitz to 
report to you on the affairs of the Association? 
A No, sir. 
TRIAL EXAMINER: Mr. Lentz, do you remember having any 
conversations with Mr. Horowitz in regard to the Association? 
THE WITNESS: No, I don't, sir. 
Q (By Mr. Somers) Now, are you familiar with an employee 
named Morris Tarre? 
A Yes. 
Q And do you recall the period that Mr. Tarre was employed 
by Brescome? 
A Yes. 
Q When was that? 
A From the early '50's to the early '60's. 
Q Now, do you recall the circumstances when Mr. Tarre was 
hired? 
A Yes. 
Q Would you tell us that? 
A As I recall it, he came to us, and after having worked 
for other wholesale distributors, he was interested in employ- 
ment, and after several interviews he was employed by us. 
Q Do you recall who conducted the interviews? 


A Myself and my father. 


MR. FEINGOLD: I'm going to object to the materiality of 


this. The fact is they hired him. 
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TRIAL EXAMINER: Well, it does get a little detailed, but 
let's go on. 
Q (By Mr. Somers) Now, do you recall for what position Mr. 
Tarre was hired? 
A He had no title at the time. He was a senior Salesman. 
Q Now, could you describe for us the duties and responsi- 
bilities of Mr. Tarre while employed by Brescome? 
A They were essentially the same as Ed Horowitz. 
Q Well, could you describe them in detail? 
A He had accounts that he was assigned to. Those accounts 
he took care of two or three days a week, and at other times 
he would work with the salesmen in the trade to assist them 
in selling the accounts. 
Q Was Mr. Horowitz employed when Mr. Tarre was hired? 
A Pardon me? 


Was Mr. Horowitz still employed when Mr. Tarre was hired? 


Q 
A Yes. 
Q 


Do you recall for what period of time Mr. Horowitz worked 
while Mr. Tarre was employed? 
A Mr. Horowitz worked until the middle or late "50's. 
Q And --- 
A And Morris Tarre worked until the early '60's. 
Q Now, do you recall how many years they were employed at 
the same time for Brescome? 


A I don't know. About ten or twelve years. 
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MR. FEINGOLD: May I have the last question and answer, 
please? 
(The last question and answer were read by the 


Reporter. ) 


Q (By Mr. Somers) What was Mr. Tarre's responsibility wit 


regard to accounts? 

A To handle his own accounts and to assist the men in theiy 
handling of their accounts in the trade. 

Q Did Mr. Tarre have any financial holding in the company 
or interest in the company? | 

A He did not. 

Q Was he ever an- officer of the Brescone Corporation? 

A No. : 

Q Did he have any duties or responsibilities with regard 
to the employment of salesmen? : 

A No duties and responsibilities. The salesmen may have 
come to his attention. He may have had a discussion with me 
about them. He had no real responsibility in that area. 

Q Well, do you recall any instance ah he had a discus- 
Sion about the hiring of an employee with you? 

A No. 

Q Do you recall if he ever participated in interviewing 
prospective employees? | 

A He may have sat in. I don't recall any specific instances. 


He may have sat in on interviews. 
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Q And what was his responsibility with regard to the final 
decision as to whether or not to hire an employee? 

A Mine was the final responsibility for the final decision. 
Q What would you do prior to hiring an employee? 

A I would have a discussion with the prospective employee 
and interview him in depth. 

Q What was Mr. Tarre's responsibility with regard to the 
holding of salesmen's meetings? 

A He would participate in meetings, and occasionally he 
would address the men, but he had no responsibility as far as 
the content of the meetings were concerned. He followed my 
direction in that regard. 

Q Now, you say --- 

TRIAL EXAMINER: Just a moment. I think that one of the 
things that's throwing us off is the use of the word responsi 
bility. Let's take Mr. Tarre, and will you explain what his 
participation in the sales meeting was and how it differed 
from or was like that of any other salesman? 


THE WITNESS: Well, I set up the content of the meetings 


and his bainy a senior salesman, if I felt there were certain 


areas about which he could speak and thereby aid the salesmen 
in the performance of their duties as far as ideas on various 
promotions or programs, then I would direct him to partici- 
pate. 


Q (By Mr. Somers) Now, could:yu describe for -us how Mr. 
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Tarre's functions as you have previously described --- 


A Pardon me? 
Q --- how Mr. Tarre's functions as you have previously 
described differ from those of other salesmen? 

MR. FEINGOLD: I didn't get that question, please. 

(The pending question was read as follows: 

Q Now, could you describe for us how Mr. Tarre's 

functions as you have previously described differ from 

those of other salesmen.") 

MR. FEINGOLD: I'm going to object to that. It's con- 
clusionary. The best evidence is what they actually did. 

TRIAL EXAMINER: Well, --- 

MR. SOMERS: I'll withdraw the question. 

TRIAL EXAMINER: All right. 
Q (By Mr. Somers) Do you recall if at any time you had an 
discussions with Mr. Tarre concerning the internal affairs of 
the Association? 
A I did not. 

MR. FEINGOLD: I'm going to object to this use of inter- 
nal affairs of the Association. I don't know what its limi- 
tation are and what its bounds are. It's a very broad, vague, 
technical term. 

TRIAL EXAMINER: That's true, but apparently the witness 
thought he understood it. If you want to cross-examine on it, 


it's available. 
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MR. FEINGOLD: If he understands it, fine. 

Q (By Mr. Somers) At any time, Mr. Lentz, did you ask Mr. 
Tarre to join the Association? 
A I did not. 

TRIAL EXAMINER: Let's first find out whether the witness 
haday conversations with Mr. Tarre about the Association be- 
fore we get to details, Mr. Somers. 

Q (By Mr. Somers) Did you have any discussions with Mr. 
Tarre concerning the Association? 

A No, sir. 

Q At any time did you ask Mr. Tarre to attend meetings of 
the Association? 

A I did not. 

Qo At any time did you ask Mr. Tarre to report on the affains 
or events of the Association? 

A No, sir. 

MR. FEINGOLD: I'm going to object to this whole line of 
questioning. Same objection. 

TRIAL EXAMINER: All right, I'll ask Mr. Somers since the 
witness recalls no conversations with Mr. Tarre about the 
Association, these other matters don't seem to be very perti- 


nent. 


el MR. SOMERS: Well, these things could refresh his memory 
24 


if possible. 


| TRIAL EXAMINER: That's possible, and if they are being 
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asked for that purpose, I'll permit it. 

MR. FEINGOLD: I don't think a foundation has been laid 
to refresh his recollection. 

TRIAL EXAMINER: Overruled. Let's gO on. 
Q (By Mr. Somers) Mr. Lentz, could you describe for us the 
duties and the functions of the warehousemen? 
A The warehousemen would put up orders that have been taken 
from the retail trade and put up spitt-case orders and full- 
case orders, receive merchandise that has been shipped from 
distillers and see that they are properly stored. Occasionally 
they would act as drivers if the need arose. Their duties 
were sometimes interchangeable with the drivers. Occasionally 
they would aid in the taking of inventory. That's about it in 
general. 
@ Could you describe for us the functions and duties of the 
drivers? 
A In addition to that in your previous question, occasionally 
@ part of their duties was when the need arose, the salesman 
was out, we would use one of the drivers or warehousemen to 
cover accounts for the salesman. 
Q You stated if the need arose. Under what circumstances 


are you talking about? 


A Illness or the salesman asked for permission for a day 


off or some reason or other. 


Q Now, can you describe for us the duties and functions of 
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the drivers? 

A To aid in the loading of their trucks and to deliver the 
merchandise to the accounts according to the scheduled route, 
careful about breakere and being as careful and Speedy in thei 
service as possible. 

(a) How does a driver know where he is going on a particular 
day? 

A The routes were set up ahead of time, and a schedule was 
set up in the warehouse. 

Q How were the routes determined? 

A They were rotated on a eauitable basis so that they all 
handled most of the areas during the course of the week. The 
drivers occasionally would pick up orders from the retailers 
as he delivered the merchandise. 

MR. MARROW: I didn't get the last part of that. 

TRIAL EXAMINER: Would you read it? 

(The last answer was read by the Reporter. ) 
0 (By Mr. Somers) What contact if any would the salesmen 
have with the drivers? 

MR. FEINGOLD: I'm going to make the same objection on 
this whole type of questioning, not so much to this particular 
question but the method of interrogating this witness. 
| TRIAL EXAMINER: All right, your objection has been 

24 [thorouenty noted in the record as to the general trend of 


25 questioning. The present question is what contact did the 
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drivers have with the salesmen if any. 

THE WITNESS: Well, occasionally sons were incidents 
that occurred in accounts while the salesmen was at the accoun 
or while a driver was at the account which had to do with the 
Salesman or the driver, and they would discuss these things 
together. In addition, when the driver was in a particular 
area and he saw the salesman in that area, occasionally if it 
suited the purpose, the salesman might have taken the order 
from the driver and delivered it himself. I would say it was 
a constant informal dialogue between the pee and the sales 
men. 

Q (By Mr. Somers) Have any warehousemen ever become sales- 
men or drivers? 

A Yes. 

Q Do you recall who? 

A Joseph Ferrante and Sonny Sposito are the ones that come 
to mind right now. 


\ 


What were they and what did they become? 


What did they become? 


Q 

AR Sposito was a driver, and Ferrante was a warehouseman. 
Q 

A 


Salesmen. 
Q Going back a bit, where did Mr. Horowitz do his work in 
the plant? , 
A He didn't work in the plant. He worked, in the trade. 


Q Did he have any assigned area in the plant to work when 
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he came into the plant? 


larger, 


4) What about Mr. Tarre? 


Do you recall that the Association had certified ~~ 
MR. FEINGOLD: I'm going to object to this kind of in- 


terrogation "Do you recall" 


and the answer is yes or no. We! 


This is the method of interrogation that 
Mr. Somers uses, and I object to it. 


had it for 16 days. 


TRIAL EXAMINER: 


was certified. All right now, you directed the witness' atten 
tion to it. 


That's the only purpose intended. 


Somers ) Now, following the certification of the 
Association, do you recall what took Place? 


I believe we received a letter from the head or the 
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Association asking us to come together to pereaan and to come 
to an agreement. 
Q And what happened? 
A We did so. 
Q Do you recall when this occurred approximately? 
All I recall was it was 1952. 
Were meetings held, do you recall? 
Yes. 
Do you recall where? 


At our offices on Newfield Avenue. 


Do you recall how many meetings were held? 


No. 

Do you recall whether it was a large number of meetings? 

A few meetings. 

Do you recall who represented the Association? 

MR. FEINGOLD: I'm going to object again. 

MR. SOMERS: I don't see anything leading. 

TRIAL EXAMINER: Just a moment, gentlemen. ‘The one word 
in that question escaped me. Read it back, please. 

(The pending question was read by the Reporter.) 

TRIAL EXAMINER: At the meetings? 

MR. SOMERS: At the meetings. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I believe Harvey Grinsell and Leo Maynard 


25]| and possibly Sposito. 
| 
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Q (By Mr. Somers) Do you recall at these meetines who 
represented the company? 

A Myself and my father, Samuel Lentz. 

Q Now, could you tell us to the best of your recollection 
what matters were discussed? 

A Well, we discussed the terms of employment of the sales- 
men and the warehousemen and the drivers as far as pay was 
concerned and holidays, hours of work, vacation -- general 
terms of employment. 

(a) And do you recall what resulted from these meetings? 

A Well, we reached an agreement. I don't believe they were 
written. It was an oral agreement. 

Q Now, following 1952 do you recall if any other negotia- 
tions took place? 

A 1956. 

Q Do you recall approximately when in 1956? 

A The latter part I believe. 

Q And do you recall the circumstances at the time these 
negotiations began? 

A Well, some members of the Association came to us and 
talked about some dissatisfaction among the drivers. 

Q Do you recall who those members of the Association were? 


A I think it was Maynard and Sposito. 


Q What happened after that? Do you recall where that took 


place, where they came to you? 
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At Newfield Ave. 
MR. FEINGOLD: Excuse me. What year are we talking aboutP 
MR. SOMERS: 1956. 
MR. FEINGOLD: May we have the time fixed? 
MR. SOMERS: The witness fined it. 
TRIAL EXAMINER: The witness stated it was the latter 
of the year. 
MR. FEINGOLD: Thank you. 
Q (By Mr. Somers) What followed that Se eeusees: with Mr. 
Maynard and Mr. Sposito? 
A Well, we had discussions about the terms of employment 
in reference to the drivers and warehousemen, and in reference 
to rates of pay principally, and we had a few meetings and 
came to an ultimate agreement. 
Q Did anything happen following that agreement? 


A No, not as far as the warehousemen and drivers were con- 


cerned. I believe they expressed a desire to have something 


written in reference to the salesmen. 

Q Who expressed this desire? 

A The representatives of the Salesmen, either Maynard or 
Sposito speaking for the salesmen. 

Q Do you recall in what form this expression took? 

A A memorandum. 

Q What form the expression of their desires took -- their 


desires for something in writing? 
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TRIAL EXAMINER: Are you trying to find out how these men 
communicated their desire to the Respondent? 

MR. SOMERS: That's correct. 

TRIAL EXAMINER: Can you tell us that? How did they tell 
you that they wanted a written agreement? 

THE WITNESS: I don't recall whether we received a letter 
or whether it was oral, but we got an expression from that abott 
a written agreement. 

Q (By Mr. Somers) Mr. Lentz, I show you Respondent's 41 in 
evidence. Would you read this to yourself? 

MR. MARROW: Now, I'm going to object to his showing the 
witness anything at this time until he has exhausted the wit- 
ness' recollection. 

TRIAL EXAMINER: I think you might take it back. It's 
not for the identification of the document Since it has been 
received. Go ahead and question the witness then until such 
time as he shows he needs the use of the document. 

MR. SOMERS: I think at this time that he has from the 
answer to-the previous question. 

TRIAL EXAMINER: May I see Exhibit 412 

(A document was handed to the Trial Examiner. ) 

TRIAL EXAMINER: All right, Mr. Somers, I see your point. 


Go ahead. 


Q (By Mr. Somers) I show you Respondent's --- 


MR. FEINGOLD: I'm going to object to the showing of the 
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document. 


TRIAL EXAMINER: Overruled. 


Q (By Mr. Somers) Does that refresh your recollection as t@ 


how you received notice of the desire for somethine being put 
in writing? 

A Yes. 

Q Would you tell us how you received that notice? 

A In reference to their desire to have the --- 

MR. FEINGOLD: I move to strike the answer out as not 
responsive. 

MR. SOMERS: I object. The witness has not finished his 
answer. This is strictly badgering. 

TRIAL EXAMINER: Gentlemen, I don't want to have a long 
argument about a matter that seems simple. Was that the com- 
munication you received from the Association in regard to 
their desire for a written contract? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: All right, that's partly what you wanted 
to establish. Let's get on. 

Q (By Mr. Somers) Now, following the macete of this letter 
do you recall what took place? 

A Well, we discussed with the committee the terms of employ 
ment as far as commissions were concérned and holidays, vaca- 

tions and the general duties and responsibilities of salesmen. 


MR. FEINGOLD: May we have an identification of the 
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committee? 
THE WITNESS: I previously said it was Sposito and Maynard. 
(By Mr. Somers) And who represented the company? 
Myself and my father. 
During these meetings? 
Yes, sir. 
Now, what happened as a result of these meetings? 
We came to an agreement, and it was reduced to writing. 
Do you; recall who reduced it to writing? 
We prepared it in the office. 
Who is we? 
I guess I did. I don't recall whether I did or my father 
Q And do you recall what it contained? 
A It contained the agreement which we had worked out orally-- 
the terms which we had worked out orally. 
Q I show you Intervenor's 2 and 2-A, and I ask if this is 
the document that you're describing? 
A That's right, it is. 
Q It is your testimony that you wrote this document? 
A Yes, sir. Well, either myself or my father dictated it ta 


a secretary. 


Q Following your dictation of the document, what happened to 


it? 
MR. FEINGOLD: I don't know what he means by what happened 


25 | to it. Does he mean the exhibit? 
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TRIAL EXAMINER: Are you objecting? 
MR. FEINGOLD: I'm objecting to the question. 
TRIAL EXAMINER: Let's limit that to if he knows what 


the distribution was of the document. 


Q (By Mr. Somers) Do you know what the distribution of the 


document was? 
A It was transmitted to the Association. 
Q Now, you have seen Exhibit 2 and 2-A.: Is that the form 
in which you last saw that document? 
MR. FEINGOLD: I'm going to object to that question. 
TRIAL EXAMINER: Overruled. 
Q (By Mr. Somers) What I am asking oukts the last time 
you saw that document prior to the hearing, was it as it is 
now; namely, those copies? 
A Yes. 
Q And do you recall if those are the exact copies that you 
saw? 
MR. FEINGOLD: I'm going to object to that question. 
TRIAL EXAMINER: Gentlemen, I don't want to spend a lot 
of time on this technicality. Those two documents in your 
hands are photostats. Now, the question is, as far as I'm 
concerned, are those the identical pieces of paper in that 
exact form that you had in your possession from the beginning? 
THE WITNESS: Yes, sir. 


TRIAL EXAMINER: What happened to the originals? 
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THE WITNESS: Well, the original must have been in our 


files. 


(By Mr. Somers) Did I ask you to look in your files to 


the original? 

Yes. 

Were you able to find it? 

No. These are copies of the document. 

MR. FEINGOLD: I'm going to move to strike that out. 

TRIAL EXAMINER: Overruled. 

We'll take a five-minute recess. 

(A short recess was taken.) 

TRIAL EXAMINER: On the record. Mr. Somers? 
Q (By Mr. Somers) Mr. Lentz, you stated previously that 
negotiations in 1956 started for the drivers. Now, do you 
recall those negotiations in 1956? 

MR. FEINGOLD: He has answered that question. 

TRIAL EXAMINER: Mr. Somers dropped his voice on the key 
word again, and I didn't catch the question. 

(The pending question was read by the Reporter. ) 

THE WITNESS: Yes. 
Q (By Mr. Somers) What resulted from those negotiations 
concerning the drivers? 

MR. FEINGOLD: I'm going to object as to what resulted. 

TRIAL EXAMINER: All right, I'll sustain it as to the 


form. The witness has previously testified that an agreement 
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resulted. 
Q (By Mr. Somers) Do you recall what happened to that 
agreement? 
MR. FEINGOLD: LIobject to it. We've had testimony on that. 
TRIAL EXAMINER: All right, sustained. Rephrase the 


question. 


Q (By Mr. Somers) When you said we had an agreement, do 


you recall who had the agreement? 
A We had an agreement between ourselves and the Association 
in reference to drivers and warehousemen and the Salesmen, and 
we put that agreement into effect. 
Q Is that your best recollection of what happened? 
A Do you want to know the details? 

MR. FEINGOLD: I'm going to object to the witness asking 
questions of the interrogator. Objection. 

TRIAL EXAMINER: The witness doesn't understand the 
question. Rephrase it. 
Q (By Mr. Somers) I show you Respondent's 2 and 2-A. 

TRIAL EXAMINER: Intervenor's. 

MR. SOMERS: Excuse me. Intervenor's 2 and 2-A. 
Q ®y Mr. Somers) Now, does Ttarmenosis 2-A contain the 
agreement reached at the end of the first negotiations for 
the drivers? 

MR. FEINGOLD: I object to that. This has all been 


answered. 
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TRIAL EXAMINER: No. I'm going to overrule it. Apparently 
counsel has some point he wants to develop to which this may 
be preliminary. 

MR. FEINGOLD: Does he want to discredit his witness and 
change the answer? 

TRIAL EXAMINER: The objection is overruled. 

THE WITNESS: This was the ultimate agreement. I don't 
recall the details except that I believe the first offer was 
rejected, and we came to an ultimate agreement on the rates of 
pay, and those rates were different than they were before then 

MR. FEINGOLD: I would like clarification on the rates of 

Otherwise I move to strike the answer out. 

THE WITNESS: The hourly pay? 

TRIAL, EXAMINER: Just a moment. The objection is over- 
ruled. 

a) (By Mr. Somers) You said the offer was rejected. By 
whom? 

A We made the offer to the committee. Apparently the com- 
mittee went back to the drivers, and they rejected the first 
offer. 

MR. MARROW: I object to the answer "apparently" unless 
this witness knows as to what took place. 

TRIAL EXAMINER: Mr. Lentz, will you tell us what you 


presently remember that happened? 


25 | THE WITNESS: There were several meetings with ourselves 


JA-1373 


2416 


and the Association. The first offer as far as the hourly pay 


original offer. 


TRIAL EXAMINER: When you say original offer, that was 


the original offer of the company? 


was rejected, and we ultimately agreed on an increase over ou 


THE WITNESS: Yes, sir. 
TRIAL EXAMINER: All right, go ahead, Mr. Somers. 
Q (By Mr. Somers) Now, Mr. Lentz, when did you next par- 
ticipate in the negotiations? 
Ay 960r 
(a) BOSE recall approximately the date in 1960? 
A No. ; 
Q Do you recall the time of the year? 
I think it was after the middle of the year. 
Do you recall --- 
MR. FEINGOOLD: I didn't get that answer, please. 
THE WITNESS: After the middle of the year. 
Q (By Mr. Somers) And do you recall who represented the 
company in these negotiations? 
A Myself and my father, and I believe Stanley Goldstein. 
Q And do you recall who represented the Association in 
19602 
A At that time I believe it was George English and Sposito. 
Now, do you recall where these negotiations took place? 


I believe in our offices on Locust Street. 
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Q And do you recall how many wheetings were held with the 
Association? 

A I don't recall. There were a few meetings. 

Q What was discussed during these meetings? 

A In terms of employment of salesmen and the warehousemen 
and the drivers. 

Q Now, do you recall what resulted from these meetings? 

MR. FEINGOLD: I'm going to object to the form of the 
question. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: We negotiated the terms of employment arid 
came to an agreement concerning the salesmen and also the 
warehousemen and the drivers. We gave ultimately the drivers 
and the warehousemen another increase in hourly pay. I think 
thee were some changes in vacations. 

Q (By Mr. Somers) Do you recall what those changes were? 


A I think we gave the drivers two weeks' vacation with pay 


and I believe there was a bonus for safe driving, so much a 


month. I don't remember the figure. There may have been a 
change as far as weations of salesmen were concerned. 
Q Was an actual agreement reached? 
A Yes, sir. 
And was this agreement reduced to writing at any time? 
Yes, it was. 


Did you ever see that writing? 
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did. 
recall where you first saw it? 

No. 

Do you recall if that writing was signed? 

Pardon me? 

Do you recall if the agreement was signed? 

Yes, it was. 

Do you recall who signed it? 

MR. FEINGOLD: I'm going to object to this type of lead- 
ing questioning on direct examination. 

TRIAL EXAMINER: Overruled as to the present questions. 

(By Mr. Somers) Do you recall who signed it? 
A My father signed it for the company. ieeonee English signe¢ 
it for the Association. 
Q Do you recall in relation to the negotiations when this 
contract was signed? 
A Shortly after negotiations. 
Q I show you Respondent's 43. Do you recognize this docu- 
ment? 
A Yes, I do. 
Q What is that? 
A That's the agreement we just referred to -- that I just 
referred to that was signed. 


24 | Q And do you know who drafted that document? 


25 A I believe it was the Association's attorney. 
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Q Now, you stated there was a re-negotiation for the ware- 


| housemen and the drivers. Do you recall those negotiations? 


MR. MARROW: I object. I don't think there has been any 
such testimony. 

TRIAL EXAMINER: Sustained. 

MR. SOMERS: I believe there was testimony to that effect 

TRIAL EXAMINER: Not by this witness. 

MR. SOMERS: May we have the record read back as to the 
1960 --- 

TRIAL EXAMINER: No. The objection was specifically as 
to the re-nerotiation. 
Q (By Mr. Somers) Following the execution of the 1960 
contract, what occurred? 
A Our attorney at the time advised us that there should be 
@ management clause inserted in the contract, and I believe it 
was at this time that we had further discussions about the 
warehousemen and drivers’ pay. 
Q And taking one at a time, do you recall what happened 
with regard to the management clause? 
A Pardon me? 
Q Do you recall what happened following your discussion 
with the attorney regarding the management clause? 
A He --- 

Who is the attorney? 


Irving Ribicoff. He suggested the language to be include 
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in the contract as far as the manarement clause, and we dis- 
cussed it with the committee, and it was ultimately agreed 
upon. : 
Q Who drafted the language for the clause? 
A I believe Irving Ribicoff. 
Q Do you recall if there was anything put in writing follow 
ing the agreement on that clause? 
A Yes, there was. 
Q Did you ever see that? 

Yes. 


Do you know if it was signed? 


I don't recall it was signed. It was added to the con- 


tract. 

Q I show you Respondent's 44. Do you recognize that docu- 
ment? 

A Yes, that's it. 

Q That's what? 

A This is the management clause that was added to the con- 
tract at the suggestion of our attorney. 

Q Do you know who typed that or where it was typed? 

A It might have been typed by our attorney. I don't recall 
Q Now, could you tell us about the discussions concerning 
the warehousemen and the drivers? Where did they take place? 
A In our offices. 


Q And do you recall who you met with respresenting the 
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Association? 

A The same people that we had talked to about the salesmen +- 
English and Sposito. 

Q And what resulted from those discussions? 

A An ultimate agreement on hourly pay and terms of employ- 
ment of the warehousemen and drivers after a couple of meeting k 
in which we bargained back and forth about pay. 

Q And do you recall if that was put into writing? 

A Yes. 


TRIAL EXAMINER: What was that question? 


(The pending question was read by the Reporter. ) 


TRIAL EXAMINER: All right, go ahead. 

(By Mr. Somers) Did you ever see that writing? 

Yes, sir. 

Do you recall if it was signed? 

Yes, sir. 

And do you recall who signed it? 

It was part of the same contract in 1960 in which the 
salesmen were referred to. George English and my father. 
Q I show you Respondent's 45. Do you recognize this 
document? 

A Yes, sir. 
Q What is it? 
A This is the agreement -- the written agreement which was 


ultimately agreed to in reference to the warehousemen and the 
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drivers in 1960. 

MR. MARROW: Before we leave the subject, I haven't raised 
any objection, but other than the year, I don't think any 
specific date has been fixed or established when all this took 
place. 

TRIAL EXAMINER: That's correct. 

a) (By Mr. Somers) Do you recall when these negotiations 
took place -- approximately the time in 1960? 

A The latter part of 1960. 

Q Do you recall the month? 

A I believe November -- October or November. 


Q Now, following the 1960 negotiations when, if at all, did 


you participate in any further negotiations with the Associ- 


ation? When were the next negotiations? 
A It was around 1963. 
Q And do you recall what that concerned? 
A It concerned a matter which was discussed in a letter 
from the Association, a letter to us with reference to insur- 
ance. 
Q Do you recall who sent that letter? Who signed the 
letter? 
A I believe it was Zingeser. 

Were there negotiations that year? 

Yes. 


Do you recall who represented the Association? 
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A I retract that. I think it was signed by George English 
on the insurance. 

Q Were there discussions concerning --- 

A Yes. 

MR. FEINGOLD: I'm confused now. I don't know what the 
witness is retracting or changing his statement about. 

TRIAL EXAMINER: Well, just to clarify it for myself, the 
witness now states that he believes the letter requesting 
meetings concerning insurance was signed by English, is that 
your testimony? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: All right. 

THE WITNESS: I think the year was '62. 

(By Mr. Somers) What do you mean the year was 1962? 

That that took place. 


I show you Respondent's 46. Can you identify that for 


Yes, I can. 

MR. MARROW: Again I object. No foundation has been laid 
as to the date and when the things took place vrior to show- 
ing the witness whatever the document is. 

TRIAL EXAMINER: That's overruled, Mr. Marrow. 

Q (By Mr. Somers) Can you tell us what that document is? 
A This is the letter that I referred to that was sent by 


25 || George English to us in reference to insurance. 
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MR. FEINGOLD: I object to the method of interrogation of 
showing the witness the documents already in evidence and then 
asking him to testify from them. : 

MR. SOMERS: The witness has testified. 

TRIAL EXAMINER: Gentlemen, I don't want any argument 
about it. The objection is overruled. May I see the letter, 
please? 

(The document was handed to the Trial Examiner. ) 
9) (By Mr. Somers) Now, Conon tecetne of this letter, 
what occurred? 
A We met with English and we discussed’ the items that he 
had set forth in his letter; namely, major medical insurance 
and life insurance. 
Q Now, you say "we" met. Who is we? 
A My father and myself and George English and I don't reca 
who the other member was of the Association. 

Was anyone else present? | 

Stanley Goldstein. 

Where did these discussions take place? 

In our offices. 

Now, do you recall when in 1962 this ‘was? 

The latter part. 

Do you recall how many meetings there were? 


Several meetings. 


And do you recall what happened at the first meeting? 
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A The Association, through English, made a proposal in ref- 
erence to major medical insurance and life insurance. I belieye 
they proposed 10,000 life insurance and 10,000 limit on major 
medical. 
Q And do you recall what the final determinations were? 
A The final determinations were 75 hundred dollars for 
major medical and $5,000 for life with a double indemnity 
clause for the life insurance. 
Q Was there an agreement reached? 
A Yes. 
Q Do you recall if that agreement was reduced to writing? 
A In '62, I don't believe so, no. The policies were issued 
Q Now, Mr. Lentz, do you recall when you first became aware 
that the Distillery Workers Union was interested in your 
employees? 
A We received a letter from the International, and that was 
the first instance that we were aware of that. 
Q And do you recall from whom the letter came? 
A Ralph Canton. 

Do you recall the contents of that letter? 

TRIAL EXAMINER: Is that letter in evidence? 

MR. SOMERS: Yes. The letter is. Let me identify it. 


THE WITNESS: I remember the contents. 


TRIAL EXAMINER: With respect to this, I see no need to 


ask the witness what the contents are if the letter is in. 
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MR. FEINGOLD: It's a part of the formal papers. Exhibit 
1A attached to the bill of particulars. 
Q (By Mr. Somers) I show you a letter attached to General 
Counsel's Exhibit 1(N). Is this the letter which you are tal 
ing about? 

MR. FEINGOLD: Let the record show that's a photocopy. 

MR. SOMERS: This is a photocopy, wane 

THE WITNESS: Yes. 

TRIAL EXAMINER: May I see that? 

(The document was handed to the Trial Examiner.) 

(By Mr. Somers) Now, following receipt of that letter, 

did you do with respect to the letter? . 

We talked to our attorney. 

And do you recall that conversation -- when it took 
place? 

MR. FEINGOLD: I'm going to object to that. I don't see 
the materiality of it. 

TRIAL EXAMINER: Well, your purpose, Mr. Somers, briefly 

MR. SOMERS: The purpose is the discussion concerning 
the letter as to what course of action was to be followed by 
Respondent. 

TRIAL EXAMINER: Overruled. 

MR. FEINGOLD: May I be heard on that?, 


TRIAL EXAMINER: Yes. 


MR. FEINGOLD: I don't think it has any probative value 
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as to what course of action was in fact followed. As I stated 
before when this type of evidence came in through Mr. Goldstein, 
an attorney could advise a client not to commit murder, but I 
don't think it has any value as to whether or not the client 
may or may not have taken it. 

TRIAL EXAMINER: Mr. Feingold, no matter how much I might 
personally agree with you, I think that the precedents which 
are binding upon me, make this a matter which is relevant, and 
I will take it. Go ahead. 

MR. FEINGOLD: I have a further objection that the best 
evidence would be the attorney himself since the privilege 
has been waived. 

MR. SOMERS: I don't think that's correct at all. 

TRIAL EXAMINER: Let's not get into that. Any person 
who was privy to a conversation may testify concerning the 
conversation. 

Q (By Mr. Somers) First, do you recall when you received 
that letter? 

MR. MARROW: By "the letter," you mean what? 

MR. SOMERS: The letter marked General Counsel's 1 (N) 
which I have shown to the witness. 

THE WITNESS: June 8 or 9. 


Q (By Mr. Somers) And following receipt of that letter 


you stated that you had contacted four attorney. By what mean 


did you make that contact? 
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I talked to him on the phone. 

And do you recall the conversation? 

MR. FEINGOLD: I'm going to object to it. 

TRIAL EXAMINER: I've already overruled that objection. 
MR. MARROW: May we at least know whoi it is? 

TRIAL EXAMINER: That I think we should know. 

(By Mr. Somers) Who is the attorney you contacted? 

Atty. Dan Brennan. ; 

Can you tell us to the best of your recollection what was 
during the conversation? 


MR. FEINGOLD: May we have the date of that conversation? 


Is that the date of the receipt of the letter? 


Q 


A 
Q 
A 


(By Mr. Somers) Mr. Lentz, when was that conversation? 
The date of the receipt of the letter, and a day later. 
What was said? 


We discussed what, if anything, we would do subsequent 


to the receipt of the letter. We expressed surprise. 


TRIAL EXAMINER: Who is we? 


THE WITNESS: I expressed surprise to htm about the con- 


tents of the letter since we had not had any previous knowledg 


or knew of any desire on the part of our employees to be other 


wise represented. We had an existing contract which was in 


force at the time. 


TRIAL EXAMINER: Just a moment. Are you telling me that 


you said this to the attorney? 


JA-1386 


THE WITNESS: Right. 

TRIAL EXAMINER: I wish you would so phrase it if you 
will. Limit yourself to what you said to him and what he said 
to you. 

THE WITNESS: And I reminded him that we had an existing 
contract. 

MR. FEINGOLD: I object to the word "reminded." 

TRIAL EXAMINER: That's overruled. The witness stated 
to the attorney that the company had a contract. Go ahead. 

THE WITNESS: That we had an existing contract in effect, 
that we had no prior clue or reason to believe that they wanted 
other representation. There was an existing Association which 
not only represented the salesmen, but also the warehousemen 
and the drivers, that this only referred to the salesmen, that 
we had no reason to believe that actually represented a majority 


of our salesmen. 


Q (By Mr. Somers) And do you recall what, if anything, Mr. 


Brennan replied or said? 
A He said, "Send me the letter." 
MR. FEINGOLD: I beg your pardon? 
THE WITNESS: He said, "Send me the letter." 
TRIAL EXAMINER: That's the whole conversation? 
MR. FEINGOLD: I --- 
TRIAL EXAMINER: Just a moment. Is that the whole con- 


versation? 


JA-1387 


MR. SOMERS: I haven't completed yet. 

TRIAL EXAMINER: Go ahead. 
Q (By Mr. Somers) What else was said if anythine? 
A He advised us to do nothing about acknowledging or answer 
ing the letter at that time. He asked males send him the 
letter. : 
Q Was anything further said? 
A I don't recall. 

Did you follow his instructions? 

MR. FEINGOLD: I'm going to object to that. 

MR. SOMERS: I withdraw that. 

(By Mr. Somers) Did you send him the letter? 

Yes. 

Now, following this conversation, --- 

TRIAL EXAMINER: Just a moment. I'm concerned about this 
testimony to this extent. Are you expecting me to make any 
findings based on the truth of the content of this statement? 
I don't see the purpose of that testimony. I'm not going to 


Strike it because it may tie uplatér, but I want to put you 


gentlemen on notice that in light of the objections to the 


testimony in the first place that this only constitutes evi- 
dence of what this witness said to the attorney and what the 
witness said to him, but not as to the truth of the contents 
of what he said. 


MR. SOMERS: I think this is a factual issue which you 
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will have to decide upon the contents of the evidence contained 
here as to it. 

TRIAL EXAMINER: All right, I'll amend that. As of the 
present moment that seems to be the situation. I may give it 
greater weight depending upon the whole record. Go ahead. 

Q (By Mr. Somers) Subsequent to this conversation with 

Mr. Brennan, do you recall attending a meeting at the NLRB? 
A Yes, sir. 

Q Do you recall approximately the date of that meeting? 

July. 

MR. SOMERS: Can we stipulate the date of that? 

MR. FEINGOLD: No question. July 5, 1967 at 10:00 a.m., 
John F. Kennedy Building, Boston, Massachusetts, twentieth 
floor. Mr. Quarles presided. 

TRIAL EXAMINER: Who? 

MR. FEINGOLD: Mr. Quarles. 

TRIAL EXAMINER: Does this accord with your recollection? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: All right, go ahead. 

Q (By Mr. Somers) Now, who else was present at this meet- 

ing at the NLRB? 

A Atty. Weschler, Atty. Adinolfi, Atty. Feingold, Raph 
*-23 Canton, the Hearing Officer Mr. Quarles, and a stenographer. 


24 TRIAL EXAMINER: I think the only name that hasn't been 


eh identified so far is Weschler. 


| 
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(By Mr. Somers) Who is Mr. Weschler? 
He's an attorney with the firm of Bailey * Weschler. 
Who was he representing? 
A Me -- the company . 
(4) Respondent in this matter? Now, to the best of your 
recollection would you tell us what happened? 
MR. MARROW: I'm going to object to any testimony as to 


what took place at that hearing. The matter was recorded in 


a transcript which is available, and I think the transcript is 


the best evidence of what took place. 

MR. SOMERS: May I be heard on this? 

MR. FEINGOLD: May we excuse the witness? 

TRIAL EXAMINER: All right. This may take a little while 
anyway. 

(The witness left the room.) 

MR. SOMERS: Mr. Examiner, there is a transcript of some 
proceedings that did occur during that ees at the NLRB. 
However, there waa a considerable amount of discussion after 
the record during that meeting which the record will show in 
this case culminated in an agreement being neneren for an 
election. It is my understanding that since an agreement was 
reached for an election that eo transcript that was had at 
that hearing or that meeting would not indicate all that tran- 
Spired. To my knowledge there is no existing ruling that any 


discussions that occur during these meetings and not on the 
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official transcript or whatever you want to allege this docu- 
ment to be is the only thing that can be relied on by any 
party thereto. There was a substantial discussion during this 
meeting at the NLRB. This is a part of our special defense to 
this case, what happened during that discussion, and it was 
this discussion which culminated in the signing of that agree- 
ment, and I don't think that this discussion should be barred 
from evidence just because there happens to be a transcript 
which of course -- and I believe it was even asserted by Mr. 
Quarles to be of no bearing. 

TRIAL EXAMINER: Just one moment, please. Mr. Somers, 
you're presenting leading up to your affirmative defense as 
five, six and seven in the answer to the complaint in this 
matter, is that correct? 

MR. SOMERS: Could I look at that copy to save time? 

TRIAL EXAMINER: Sure. 

MR. SOMERS: That's correct. 

MR. FEINGOLD: May I state that this matter has been 
passed upon previously by the Trial Examiner. 

TRIAL! EXAMINER: Well, I'll hear you on that. 

MR. FEINGOLD: The motion was made on this very same 
ground. 

TRIAL EXAMINER: Point it out to me. 

| MR. FEINGOLD: In the formal papers, and I think at this 


i time while we are waiting for the end of his case, the motion 


\ 
i 
| 
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to dismiss the defense would be appropriate. 

MR. MARROW: I would point out to the Trial Examiner, 
General Counsel's Exhibit 1H, the order Benne the motion 
signed by the Acting Regional Director which is Exhibit 11. 

TRIAL EXAMINER: Just a moment. 

MR. SOMERS: That's by the Acting Regional Director. 

TRIAL EXAMINER: So far as I have this. 

All right, go ahead, Mr. Marrow. 

MR. MARROW: I think perhaps what Mr. Feingold has refer- 
ence to is contained in Exhibit 19 which is the order signed 
by Sidney Lindner, Trial Examiner, dated September 11, 1967. 

MR. FEINGOLD: It's a petition signed by Stoneman & 
Chandler. I have a copy here. 

TRIAL EXAMINER: All right. Mr. Feingold says he has 
the matter that he is relying on. What is it? 

MR. FEINGOLD: I have a copy that was served on me, a 
motion to withdraw the approval of the agreement for consent 
election and dismiss petition for Penresentation It reads 
as follows: "Pursuant to ---" 

TRIAL EXAMINER: No. I have that. 

MR. FEINGOLD: It was an order entered on --- 

TRIAL EXAMINER: It was passed on by Mr. Greene, the 
Acting Regional Director. I want to know where it was passed 


on by another Trial Examiner. 


MR. FEINGOLD: I'm in error on that. I thought it had 
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been passed on in Washington. 

TRIAL EXAMINER: Somewhere among these papers in evidence 
there is a copy of the original petition. 

MR. MARROW: May we go off the record for a moment? 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
I would like the record to show that we have had con- 


siderable informal discussion of the issues raised by Respondept 


to the complaint, Paragraphs 5, 6 and 7. The Charging Party's 


counsel has directed my attention to General Counsel's Exhibit 
1H, which is a motion filed by counsel for the Respondent, 
addressed to the Regional Director requesting permission to 
withdraw approval of the agreement for consent election, and 
to dismiss the petition for representation in Case No. 1-RC- 
9643, and my attention is also been directed to General 
Counsel's Exhibit 1I, which is the order of the Acting Regiona 
Director in Case No. 1-RC-9643, denying the motion; and as I 
have told you gentlemen, this present matter raises certain 
very serous issues with which I am very much concerned. With 
respect to these matters I have had certain additional thought 
since our informal discussion a little while ago, and Mr. Somefs, 
I would like to direct myself to you first in this respect. I 
would like to know from you why I should not limit you to the 


specific allegations and assertions that were made in your 
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previous motion to the Regional Director, why I should not 
assume that that states the company's facts and position com- 
pletely. I call your attention to the fact that in this 
motion you raise before the Regional Director both of your 
issues, and that is that you asserted that a Board agent told 
Respondent that the contract did not constitute a bar to the 
representation proceedings, and you told the Regional Director 
that a Board agent told Respondent that the unit set forth in 
the Union's petition as you state was the appropriate unit. 

As I understand it, these are the two issues you are presently 
raising before the Trial Examiner. 

MR. SOMERS: You're reading from the top of Page 2? 

TRIAL EXAMINER: I've read the whole documents but I was 
looking at the middle of the page. It's repeated a couple of 
times in there. 

MR. SOMERS: Those are the basic aasonihern with var- 
ticular emphasis on the contract bar matter. Recital of the 
facts in the first paragraph, this is not $ per se verbatim 
Statement of what took place. 

TRIAL EXAMINER: Well, gentlemen, I have these problems, 
some of which I have stated off the record, but I want the 
record to have all of them. 

First of all, I told General Counsel that I have a prob- 


lem that if he should rely on the consent election agreement 
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alleged in the complaint, the issue raised before me is whethe 
the Respondent should not be given an opportunity to explain 
the consent election agreement to the point that it might sho 
it did not enter into the agreement with full knowledge of the 
facts or that it was improperly induced or that it was induced 
in some manner that would affect the weight to be given to the 
consent election agreement. I also told Respondent's attorne 
that with respect to the contract bar issue I did not see how 
that issue was before me. 

Now let me address myself to the contract bar issue first. 
The present allegation of refusal to bargain is not based on 
the results, of the election in 3=BG-9643. That is correct, 
is it not, Mr. Marrow? 

MR. MARROW: I'm not sure I follow your thought. 

TRIAL EXAMINER: Well, the Charging Party Union did not 
receive a majority of the votes. 

MR. MARROW: Right, in the July 2lst election. 

TRIAL EXAMINER: So you're not relying on that election 
to prove that the Union was the representative of the employees 
under the Act. 


MR. MARROW: That's right. 


TRIAL EXAMINER: If the refusal to bargain were based on 


the results of the "R" case election, the Regional Director's 
action would be before me in a limited sense. The Board and 


the Courts have held that in such an instance I may take 
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evidence as to whether or not the Regional Director was arbi- 
tary and capricious, and that only where I have a straight 
consent election agreement; but since the results of the "R" 
case election have no bearing on the issues before me so far 
as I can determine, other than the evidentiary weicht that 
might be given to the numerical figures or the incidental 
facts involved, the issue of whether or not the Regional 
Director was arbitrary and capricious in nereetne to hold that 
this contract was a bar, is not before me. I am merely giving 
you what presently appears to me. You may convince me to the 
contrary. I call to your attention, Mr. Somers, that in 
reality it doesn't make any difference in this situation as 

to the contract bar issue right now what the Board agent may 
have told your client. I must assume as a result of the 
motion and the Regional Director's ruling on it that the 
Regional Director passed on all of the facts de novo as re- 
quested by you in your motion, and that the Regional Director 
by his denial of your motion has decided that the contract was 
not a bar, and the issue isn't before me. It isn't before me 
to determine whether he was arbitrary or capricious because I 


am not going to pass on that. I'm only going to pass on 


whether or not the Respondent refused to bargain with the 


Union in this case quite apart from whether or not the Regiona: 
Director found the contract was not a bar.) 


Now, I'll do this. I'11 take such evidence as you want 
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to adduce on the contract bar issue myself, but I'll take it 
only for the purpose of-determining whether you had a legal 
obligation to bargain with this Union at the time the request 
was made; so I don't think that you will be prejudiced if I 
refuse to take evidence as to what the Board agent may or may 
not have Said to you. I'll pass on those facts de novo mysel 

Now Mr. Marrow, I'll have your comments on my tentative 
feelings about the contract bar problem, that I will not take 
evidence as to what the Board agent said on thatpoint because 
one, the Regional Director has passed on that de novo and his 
decision is not before me; and secondly, because the issue of 
the contract bar is right now before me de novo in any event. 

I'll put it to you in this fashion as to the last part. 
I don't know that this has ever been held in case before, but 
in thinking about this matter, it seems to me that I ought to 
apply the Board's contract bar rules; and if I fina that there 
waS a contract bar as of the time that the petition was filed, 
that that at least should weigh in my decision as to whether 
or not there was a refusal to bargain. I'm not prepared to 
Say that it will be conclusive, but it seems to me that it is 
a factor that I must consider. 

Do you have any comments? I throw this at you as a sur- 

235 || prise, and you may not have your mind sufficiently tanea to it 
24 | MR. MARROW: Well, I woulda like to make several comments. 


25 || To begin with, as I understand the ruling, I think that I am 
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basically in agreement with the procedural part of the ruling. 
TRIAL EXAMINER: You agree I shouldn't take the evidence. 


I understand that. 


MR. MARROW: I have some auestion in my Own mind -- and 


perhaps I'll have an cpportunity to express this in brief or 
| Oral argument later -- with resnect to the entire question of 
| contract bar and as it relates to the 8 (a) (2) charre. I 
don't think you can decide one without the other obviously. 

Additionally, as to the contract bar issue -- and I am 
just talking off the top of my head -- I had done some re- 
Search, but I can't give you any authority. In a representa-— 
tion case this is a clearly waivable matter. It is a matter 
that a party can waive as distinguished from certain other 
charges that are unwaivable and block the filing and the pro- 
ceeding of the petition in any event. 

TRIAL EXAMINER: Let's forget waiver, because Respondent, 
assuming it ever did waive it, I think timely made a motion to 
change its position, and the Regional Director does not indi- 
cate that he rejected the motion becausé it was not timely, 
so I'll assume he rejected it on its aos. 

MR. MARROW: All right. I obviously don't know what the 
thinking processes were of the Regional Director at the time 
he made the decision. 

TRIAL EXAMINER: That's his problem. If he doesn't 


state it, I'll presume it was on the merits. I won't presume 
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it was procedural. 

MR. MARROW: But apart from that, I would agree that if 
we are going to litigate, as we have to some extent already, 
this entire question of the contract bar, I think there has 
been evidence adduced from both sides on this question, so it 
is properly before the Trial Examiner in that frame of refer-— 
ence, apart from what may or may not have taken place on the 
fifth of July at this meeting at the Board Offices. 

TRIAL EXAMINER: Mr. Feingold, do you have any different 
points of view than the General Counsel? 

MR. FEINGOLD: I want to reserve my comments at this 
time. 

TRIAL EXAMINER: All right, you may. 

MR. FEINGOLD: I will make a proper objection when the 
evidence comes in. 

TRIAL EXAMINER: Mr. Somers, on the contract bar point? 

MR. SOMERS: First of all, I cannot possibly see how the 
Trial Examiner can avoid taking evidence as to what did occur 
at that meeting at the NLRB. This case has been consolidated 
with the ob#éctions to the election, and unless we do have the 
evidence as to what did occur when an agreement was signed, 
if we are altogether blocking out anything to do with this 


election and how it was arranged and set up, I can't see in my 


own mind how this aspect of the case can be blotted out as 


Such, because the election is a very crucial aspect of this 
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case. It has been made part of this case, 

TRIAL EXAMINER: Mr. Somers, let's just relate to the 
contract bar matter. I have given this considerable thought, 
and I don't see why the contract bar issue is before me in any 


respect or how it affects the issues in my case in any manner, 


and by that I mean what a Bawa agent may have said about the 


contract bar. That particular point doesn't seem to be before 
me, and it doesn't seem to affect my decision. 

MR. SOMERS: Let's assume that you would find that this 
is a contract bar, the problem arises as to first of all there 
wouldn't be any objections to the election because there neve 
could have been an election if this was properly a contract 
bar. 

TRIAL EXAMINER: No, I would like to suggest this to you. 
One, the objections to the election were filed by the Charging 
Party Union, not by the Respondent; and I can only pass on 
their objections, which, do not include your contract bar 
problem in any way that I can figure it. 

AS a hypothetical, I might end up this case deciding that 
the Association was not company assisted or dominated. That's 
your position. If I did that, then I one next consider, 
among other things, whether or not the contract was a bar as 
of the time the request to the company was made by the Charging 
Party Union. If I should find in that instance that there was 


a valid subsisting contract between the employer and the 
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Association, which was completely free of taint, I would take 
that factor into consideration as to whether or not that justi 
fied the employer's refusal to bargain. 

Now, it seems to me that that is the only way that the 
contract bar issue is before me, and it has nothing to do with 
what some Board agent may have said in an informal conference 
anywhere, because I wouldn't be influenced by that one way or 
another. 

All right, suppose you think about that for a minute. 

Let me get to the more difficult of the problems. Mr. Somers. 
in your anticipated proof, is it your intent or do you expect 
to be able to prove that this Board agent told Respondent and 
its attorney that a unit of Salesmen was the only appropriate 
unit possible in this case? Did he go so far? 

MR. SOMERS: Let me state for the record that so far as 


the appropriate unit issue is concerned, after further exploral 


tion on that issue, we are not asserting that. We are-assert 


ing strictly the contract bar issue. 

TRIAL EXAMINER: You're not pursuing before me the appro- 
priate unit matter? 

MR. SOMERS: Except insofar as we are arguing that the 
appropriate unit is the overall unit. 

TRIAL EXAMINER: Which I must decide on all the facts 
you adduce. 


MR. SOMERS: The misrepresentation which we are asserting 


JA-1401 


is as to the contract bar. 


TRIAL EXAMINER: Well, it's now 12:30, and perhaps I 


should afford all of you an opportunity to reflect on what I 
have said. I have been trying to evoke from you some construc 
tive thinking on the point that would assist me. My thinking 
is pretty much as I have stated it to you, and I suppose I 
could give you the lunch hour to reflect onicite 
Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
Gentlemen, we'll be in recess until two o'clock for lunch 
(Whereupon, at 12:35 o'clock p.m. the hearing was 
recessed, to reconvene at 2:00 o'clock p.m., the same 


day.) 
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STATEMENT OF ISSUES PRESENTED 


In No. 23,731, the issue is whether the Board erred in 
determining that the employer in this case did not dominate 
—but merely unlawfully assisted—a favored labor organi- 
zation. 

Encompassed in this issue are two subsidiary questions: 


(1) Whether the Board erred in holding that evidence of 
employer conduct more than six months prior to the 
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woof the charge would not be considered in de- 
her a labor organization is dominated 
r than assisted: 
Whether the Board erred in treating as irrelevant to 
he issue of domination the fact that the employer 
ed a law firm, one of whose members was then 
attorney for the labor organization which it found 
have been assisted. 
23.867 are: 
substantial evidence on the record as a 
supports the Board’s findings that the em- 
pl lorer Vl iolated <2S(a)(1). S(a) (2) and 8(a) (5) of 
the National Labor Relations Act by various forms 
ference with the statutory rights of its 
2es: by assistance to the favored labor orga- 
. and by refusing to bargain with another 
labor organization, which a majority of the employ- 
ees in an appropriate bargaining unit had lawfully 
chosen as their representative: 
Whether the Board’s order was an appropriate rem- 
edy for the violations which were found. 


present case has not previously been in this Court. 


REFERENCE TO RULINGS 


The Decision of the National Labor Relations Board 
is reproduced at pp. 3-10 of the Appendix (A. 3-10). The 
Trial Examiner’s Decision is reproduced at A. 11-48.* The 
order of the Trial Examiner denying a motion to reopen 
the hearing (T. Exam. Ex. 4) is reproduced at A. 271-272. 


STATEMENT OF THE CASE 
A. The ae Conclusions and Order. 

No. 23.731 is before the Court on a petition to review, 
and No. 23,567 is here on a petition to enforce, a single 
order of the National Labor Relations Board. That order 
was issued in an unfair labor practice proceeding arising 


* By inadvertence the Trial Examiner’s Decision wax reproduced 
twiee: references herein are to the first reproduction. 
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out of charges brought by the Wine and Liquor Salesmen 
and Allied Workers Local Union No. 195, a/w Distillery, 
Rectifying, Wine and Allied Workers International Union 
of America, AFL-CIO (‘‘the Union’’ or ‘‘Distillery Work- 
ers’’) against Brescome Distributors’ Corporation (‘‘the 
company”? or ‘‘the employer’’). The complaint before the 
Board alleged that the employer had violated $48(a) (1), 
8(a)(2) and 8(a)(5) of the National Labor Relations Act. 
After the usual proceedings, the Board found: 


1) that the company had violated §8(a)(1) by numerous 
forms of interference with the statutory rights of the em- 
ployees; these included threats of reprisal against employ- 
ees if they joined, supported or selected the Distillery 
Workers as their bargaining representative; conversely, 
promises of benefit to them if they joined or supported 
Brescome Employees Association, Inc. (‘‘the Associa- 
tion’)! as their bargaining representative; urging and 
directing them to support the Association or not to support 
the Distillery Workers; granting benefits to employees to 
discourage support for the Distillery Workers and to en- 
courage support for the Association; and, further, various 
forms of coercive interrogation; 

2) that the company had violated §S(a)(2) by assistin 
the Association; 

3) that the company violated ¢8(a)(5) of the Act by 
refusing to bargain with the Distillery Workers. although 
that union had been selected as their representative by a 
majority of its salesmen employees who constitute an ap- 
propriate bargaining unit. 


The Board ordered the company generally to cease and 
desist from interfering with, restraining and coercing its 
employees under §7 of the Act and to refrain from assisting 
the Association. Both as a necessary remedy of the perva- 
sive violations of §8(a)(1) found, and to remedy the viola- 
tion of §8(a) (5), the Board ordered the company to bargain 


1 The Association intervened in the Board proceedings in support 
of the employer, but no appearance has been entered on its behalf 
in this Court. 
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with the Distillery Workers as the representative of its 
»s employees. In addition, to remedy the company’s 
on of $8(a)(2) by assisting the Association, the 

d ordered it to cease and desist from recognizing the 
‘ation as the representative of any of the company’s 
emplorees unless and until the Association shall have been 
fied as such pursuant to a Board-conducted election, 

o cease and desist from giving effect to any collective 
bargaining agreement with the Association. (A. 7-8, 44-48). 


However, since the Board did not find, as the complaint 
had alleged. that the company had dominated the Associa- 
tion. the Board did not order the disestablishment of that 


orga 
es to direct disestablishment. No. 23,867 is the Board’s 


petition to enforce its order against the company. While 
the Distillery Workers have moved to intervene in the latter 


31.2 For this reason, our statement of facts will 


set forth only those which bear on the issue of domination. 


B. The Evidence of the Company’s Domination of the Asso- 
ciation. 

The facts which, in petitioner’s view, compelled the con- 
clusion that the company had dominated the Association, 
and should have resulted in its disestablishment, were found 
by the Trial Examiner, whose findings in this respect were 
not disturbed by the Board. As will be elaborated herein- 
after, our objections are addressed not to the Examiner’s 
evidentiary findings, but to his failure to consider, on the 
issn of domination, those findings which he did make relat- 
ing to events antedating the statutory limitations period 
(that is, six months before the charge was filed with the 
Board), and his refnsal to give any weight to the fact that 
the company retained for its own legal services a firm of 
which the Association’s attorney was a member. Accord- 


2We reserve the right in the event intervention is granted to 
disenss these isanes in No, 23,467 in our reply brief. 
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ingly, our statement of facts is based, except as is explicitly 
indicated otherwise, on the Trial Examiner’s findings as 
adopted by the Board. 


The employer is located in Hartford, Connecticut, and 
engaged in the distribution of wines and liquors. At all 
material times it has been controlled by Samuel Lentz, or, 
more recently, by his son Mervyn Lentz. It employes sales- 
men, warehousemen, and drivers. (A. 12, 1. 48; A. 13, 1. 8). 


The Brescome Employees Association was formed in the 
summer of 1952 in response to an organizing effort of an 
outside union, the Teamsters, to organize the drivers and 
the warehousemen; during this period the drivers also 
engaged in a strike. (A. 13, ll. 10-16). The Trial Examiner 
declined to resolve the ‘‘conflict as to whether the Associa- 
tion was organized by the salesmen on their own initiative, 
or whether they were sent by the management of Respond- 
ent to the offices of certain attorneys in Hartford, Schatz & 
Schatz, to establish that organization.” (A. 13, Il. 31-34). 
But he did find that one of the Association’s organizers was 
Sales Supervisor Edward D. Horowitz, who was found by 
the Board to be a Supervisor. (A. 13, ll. 37-40; A. 22, Il. 35- 
37). Horowitz was thereafter elected treasurer of the Asso- 
ciation and was otherwise active in its affairs. (A. 13, Il. 40- 
42). 


In 1952 the company and the Association entered into a 
consent election which, as the Board stated in its decision 
(A. 5) was 


««* © ® conducted under Board auspices but by agree- 
ment of the parties and without a hearing or other 
formal investigation by the Board of possible under- 
lying issues involved.”” 
See also (A. 13 11. 55-58). The Trial Examiner discredited 
the testimony offered by respondent that after this certifi- 
cation an oral agreement was reached on terms and condi- 
tions for the salesmen, drivers, and warehousemen. Rather, 
he found, 
‘While it would appear that the drivers and ware- 
housemen received increases in the 1952 negotiations, 
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Maynard's testimony rather clearly indicates that little 
or nothing was gained by the salesmen’? (A. 14, IL S- 
19). 


The Association's only activity between 1952 and Septem- 
ber 1956 was the holding of meetings once in 1953 and once 
in 1955, at which time officers were elected for the coming 
Year and new members were admitted. (A. 13, 1. 58:14, 1.3). 
Another annual meeting was held on September 21, 1956, 

again, no business was transacted other than dis- 

gx membership cards and electing officers. A week 

later. however, the Association's Board of Trustees held a 
special meeting at which it was stated there had been bar- 
gaining with respondents concerning the pay of the drivers, 
followed by a discussion of the terms agreed upon and their 
general approval by the Board. Supervisor Horowitz par- 
ipated actively in these discussions. The drivers rejected 
these terms as unsatisfactory and obtained improved terms 
from the company. Here, as in 1952. ‘‘this action by the 
seems to have oceurred outside the ambit of the 
sociation, for there is no evidence of it in the Association 
minutes for that vear.”’ (A. 14, Il. 42-44). In November 1956 
= Board of Trustees decided to seek a written agreement 

; the Association requested and the 

er ecco 0 hold negotiations. A bargaining com- 

was named which included Supervisor Horowitz, 

one salesman, and one driver. Terms were agreed upon 
which were recorded upon separate sheets of paper, one 
the salesmen, and one for the drivers and warehouse- 
men. These sheets were not signed or initialled by any of 
the parties and contained no references to the Association, 
auch less an acknowledgment of the Association’s right to 
enforce the same as an agreement. Respondent’s own wit- 
ness, Maynard, testified that with respect to the salesmen, 
here was no change in 1956 from the 1952 terms and condi- 


tions of employment. (A. 14, 1.56; A. 5, 1. 12). 


In 1960, after another period of inactivity, the Association 
held negotiations with the employer which again concerned 


principally the improvement of the conditions of the drivers 


and warehousemen. The Association had a special meeting 
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on November 28, 1960, at which it was stated that the agree- 
ment reached involved ‘no change in the terms of employ- 
ment for the salesmen.’’ The agreement was signed by 
representatives of the Association and the compahy and 
was for a 2-year period, automatically renewable for 1-vear 
periods in the absence of notice by cither party. The drivers 
were again dissatisfied with the terms reached and a change 
was made in December 1960 increasing their benefits. (A. 15, 
Il. 14-28). 


In 1962 the president of the Association wrote Samuel 
Lentz that the 1960 contract was ‘‘coming to a close’’ and 
requesting bargaining on additional life insurance coverage 
‘<with a view to entering into a new contract.’’ The next 
week Lentz wrote the Association stating that pursuant to 
its letter the parties had met and agreed upon $5,000 life 
insurance and a major medical, health and accident insur- 
ance policy with coverage to $7,500 for each member of the 
Association. Lentz requested that the Association have its 
counsel ‘‘prepare and submit a new contract incorporating 
these new terms and we will be pleased to execute same in 
behalf of management.’’? The minutes of the Association’s 
regular annual meeting on October 26, 1962, show discussion 
of this and a notation that all other terms of employment 
were to remain the same. Although it was voted that these 
terms be incorporated into a new written contract to be 
executed by both parties, this was never done. The insur- 
ance agreed upon was obtained by the company. (A. 15, 11. 
36-47). 


Tn 1964, Frank Smith, a salesman who was not a super- 
visor, became treasurer of the Association.* Smith in- 
formed Samuel Lentz that the Association was without 
funds to pay its counsel (Schatz & Schatz). Lentz told 
Smith to get $300 from Frieda Fuehrer, who was Lentz’* 
secretary and the company’s treasurer. 


“Lentz advised Smith to credit this money as dues from 
3 In the meantime, Horowitz had been succeeded as treasurer by 


Morris Tarre, who was also found to be a supervisor. (A. 13, 11. 
44-46; A. 32, 11. 34-36) 


the members including the drivers from whom Smith 
did not otherwise collect dues.” (A. 16, ll. 54-56). 
This was admitted by the company, which contended, how- 
ever, that the money was an ‘tadvance.’’ However, there 
is no evidence that this money was repaid and the Examiner 
concluded : 
**The record is also clear that Respondent gave sub- 
stantial financial assistance to the Association, whether 
the money be considered a gift or an indefinite ad- 
vance."* (A. 33, I. 5-7). 

The Association remained dormant until 1967 when the 
Distillery Workers” organizational efforts began. In sum, 
its activities between 1952 through 1966 had consisted al- 
most exclusively of annual meetings at which no business 
Was transacted except the admission of new members and 
the election of officers. If the Association created benefits 
for any employees, which was not established, it was for the 
drivers, since the salesmen’s conditions did not change dur- 
ing the entire lt-rear period except that the company 
adopted a profit-sharing plan, which was not attributable 


to the Association (A. 16, ll. 1-46), and certain insurance 
I s. As the Board observed: 


** Although the Association met yearly and collected 
dues,* its dealings with Respondent, with the single 
exception of the year 1960, were never incorporated 
in a written and signed agreement. And even the later 
amendments and additions to the 1960 agreement were 
never embodied in a formal contract, and Respondent 
appears to have regarded at least some of these as 
benefits which it voluntarily bestowed. 


**® Like the Trial Examiner we note the fact that two of 
Respondent’s supervisors were successively treasurers 
of the Association and find this to be not without sig- 
nificance in evaluating the somewhat anomalous dis- 
closure that Respondent’s salesmen kept paying dues 
to the Association year after year although they them- 
selves had received little benefit from its representa- 
tion.”” (A. 5). 


Another fact which, in our view (though not relied on 
by the Board), disproves the claimed independence of the 
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Association is that in 1966 the company engaged Schatz & 
Schatz as counsel in respect to its own corporate affairs,* 
although that firm, through Joseph Adinolfi, had repre- 
sented the Association since its inception. (A. 17, ll. 1-21). 


In 1967 the Association became an instrument of the 
company’s opposition to organization of its salesmen by the 
Distillery Workers. It will be recalled that the Association 
had originally been founded under similar circumstances— 
when the Teamsters sought to organize the drivers. (See 


p. 5, supra). 


On June 6, 1967, a business agent of the Distillery Work- 
ers sent the employer a letter advising that the union rep- 
resented a majority of the salesmen in its employ and re- 
quested a meeting for negotiating an agreement on or before 
June 12. On that day, not having heard from the company, 
the union sent a representation petition to the Board, and 
simultaneously sent a mimeographed letter to the salesmen 
advising them of this action. (A. 19, ll. 10-21). On the fol- 
lowing Friday and Saturday, nearly all of the salesmen 
were interrogated by officers of the company. Upon the basis 
of the evidence respecting these interrogations which was 
detailed in A. 19, 1. 32; A. 22, 1. 6, the Examiner found 


‘<that in these interviews, Respondent interrogated the 
salesmen concerning their receipt of the Union letter 
and their feelings toward the Union and the Associa- 
tion, requested the men to adhere to the Association, 
reminded them of their previous personal success under 
the egis of the Association and advised that this favor- 
able situation could be continued in the future if the 
men continued to be represented by the Association.” 
(A. 22, Il. 8-14). 


Shortly thereafter the company found a more active role 
for the Association, under circumstances which are de- 
scribed as follows by the Examiner: 


“On June 23, according to Al Paul, the president of the 
Association, salesman Leo Maynard approached Paul 


4 The Trial Examiner inadvertently gave this date as **1956”’ 
(A. 17, 1. 7), but the evidence is clear that the actual date was 
1966. (A. 1575, 1580). 
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in the early afternoon. and advised Paul that Samuel 
Lentz had instructed Maynard to have Paul call the 
Association’s counsel, Adinolfi, to arrange a meeting. 
Somewhat later. Paul. who had not acted on the mes- 
sage given him by Maynard, was accosted by Samuel 
itz who asked if he did not ‘have a phone call to 

?* When Paul stated that he had been busy and 
sales meeting scheduled for that afternoon was 
a to begin. en suggested that Paul immediately 
| Adinolfi on a telephone in one of management’s 


mes 


Paul called Adinolfi. Because of the sales meeting 

i they agreed that it would not be convenient 

nen to meet with Adinolfi before the fol- 

riday and a meeting was set for that date, at 

clock the morning. Shortly thereafter, when 
Marnard inquired whether Paul made the phone call, 
Paul told him of the arrangements that had been made. 
According to Paul, after the sales meeting had begun, 
he was called out by Mervyn Lentz who advised him to 
call Adinolfi’s office again and arrange for a meeting 
that same day at 5:00 p.m.: Lentz stated he would take 
care of bringing the sales meeting to a conclusion for 
purpose; and instructed Paul to direct the men to 


attend the meeting in Adinolfi’s offices that evening. 
Paul stated that when he advised the salesmen of the 

they were reluctant to go apparently because 
of the time of the day, but, after he told them that he 


was only doing as he had been directed, all of the sales- 
men present went down to Adinolfi’s office where they 


” 


met with Attorney Kelly, an associate of Adinolfi’s. 
(A. 22, 1. 23: A. 25, 1. 15, footnotes omitted). 


The Trial Examiner credited Panl’s testimony with respect 
to these events (A. 23, 1.16), and concluded, ‘‘Quite plainly, 
Association’s June 22 meeting in Adinolfi’s office was 
at the direction of Respondent.’’ (A. 33, Il. 28-29).5 


Most of the salesmen were present at the meeting, as were 
Amoroso and Sandler, who were supervisors. (A. 32, 1. 35). 
Attorney Kelly stated that the union’s notice to the com- 
pany claiming a majority was probably a bluff and sug- 


5 The Examiner expressly diseredited a contrary version of this 
incident which had been advanced by Maynard, who testified on 
behalf of the company. (A. 22, Il. 35-39). 
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gested that the salesmen take a vote on authorizing the 
Association to continue as their bargaining agent. Some 
of the salesmen objected to holding a vote immediately and 
they were told that they would be advised of another 
meeting time. The meeting took place the following Friday, 
June 30, and was attended by seventeen salesmen and 
Amoroso and Sandler. At that time the 1960 Association 
contract, regarding which one of the salesmen had inquired 
at the prior meeting, was made available.* Numbered bal- 
lots were handed out to the salesmen and the members 
were asked to vote on the question of continuing the Asso- 
ciation as the collective bargaining representative. The 
vote was 16-3 in favor of the Association. (A. 23, 1. 26; 
A. 24, 1.9). 


On July 5, a consent election was agreed upon in a unit 
of salesmen with both the Association and the Distillery 
Workers to be on the ballot. Very shortly thereafter, the 
salesmen again went to Adinolfi’s office where, at his re- 
quest, they signed papers authorizing the Association to act 
as their collective bargaining representative. During the 
same period, ten salesmen at a Distillery Workers meeting 
signed a document which stated that the company had ex- 
erted pressure upon them to adhere to the Association.* 


On Monday prior to the election Paul was instructed by 
Adinolfi to tell the company's warehouse manager to tell 
the drivers to come to Adino!fi’s office that morning. On the 
next day Adinolfi instructed Paul to come {o his office that 
evening; on his arrival Paul found both the warehouse man- 
ager and the drivers. He was shown two contracts, one for 
the drivers and another for the warehousemen, and was 
told by Adinolfi to sign them, which he did. Although these 
contracts, which have a three-year term, were assertedly 
between the company and the Association, its president, 


6The Trial Examiner found ‘Tt would also appear that, prior 
to this period, this contract was cither not known to the salesmen 
who testified, or had not been secen for a considerable period of 
time.’’ (A, 24, Il. 3-6). 

7 A. 24, 11. 31-38 and 52-62. The Examiner made no findings on 
the basis of the facts recited in the document, 


re 


Paul, was unaware that they were being negotiated and 
there is no evidence that the Association took any formal 
action of approval. (A. 24, 1. 35: A. 25, L 14). As the 
Examiner put it: 
*In fact, the evidence is that the matters involved were 
kept secret from the officers and active members of the 
Association, and the resultant document was presented 
as a fait accompli to the Association’s president for 
signature.’’ (A. 34, Il. 13-16). 
See also A. 24, 1.35; A. 25,1 14; A. 34, I. 4-13. The Ex. 
aminer inferred 


eee 


that this arrangement with the drivers and ware- 
housemen was designed to coerce the salesmen in their 
choice of a bargaining representative, and it is so found. 
The message conveyed by the action was obvious: that 
those who adhered to the Association could expect to 
benefit from Respondent’s favor. At the same time 
Respondent made plain to the salesmen that those who 
opposed Respondent’s desires could expect an adverse 
result.” (A. 34, ll. 20-26). 

There is also considerable evidence, detailed in the Trial 
Examiner’s decision (A. 25, 1. 18; A. 28, 1. 36), that the 
principals of the company, the Lentzes, put pressure on 
several of the salesmen to vote for the Association with the 
objective of keeping out the Distillery Workers. 


The election was conducted on Friday, July 21, 1967, and 
the result was ten votes for the Association and nine for 
the Distillery Workers. Adinolfi, who was present at the 
company’s plant during the election, stated that he wanted 
to meet with the salesmen a week later to start work on a 
new contract, but the salesmen were later informed that the 
meeting had been advanced to Monday night at Adinolfi’s 
office. (A. 28, I]. 45-50). Samnel Lentz asked one of the sales- 


men to nominate two particular individuals to the bargain- 
ing committee.* At the meeting a bargaining committee was 


4 The testimony of Alfred Cohen, which the Examiner credited, 
was as follows: 

Q Prior to attending that meeting, did you have any occasion 

to meet with Mr. Sam Lentz? 

A Well, ax I was leaving the door that morning to go to this 
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elected which included the two men who had been suggested 
by Samuel Lentz, and was instructed to compile a list of the 
salesmen’s grievances as the basis of the negotiations. That 
Thursday the committee met with the Lentzes and other 
representatives of the respondents and presented the list 
of grievances. On Friday morning, after the company had 
presented a contract to the committee which the salesmen 
disapproved, an agreement was negotiated. The following 
Monday, Paul signed the agreement in Adinolfi’s office on 
behalf of the Association. Thereafter, Mervyn Lentz an- 
nounced that the company could not sign the contract be- 
cause of the Board proceedings in this case, but assured the 
salesmen that the company would live up to its commitments 
to the Association, which, in fact, it did. As to these post- 
election events, the Examiner concluded as follows: 


“Following the election, and in a similar pattern, Re- 
spondent suggested and encouraged immediate collec- 
tive bargaining for the salesmen, sought to interfere 
with the selection of the Association’s bargaining com- 
mittee, negotiated with the Association for terms of 
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meeting or was told to call back and find out the exact time of 

the meeting, I stopped—Mr. Lentz, Mr. Sam Lentz stopped to 

talk to me. 

Q Where did this take place? 

A Right in the reception room of the company, the entrance to 

the reception area, the entrance to the office and salesroom, the 

outer door. 

Q Was anyone else present? 

A No, there wasn't. There might have been in the hall. There 

was no one else involved talking between Mr. Sam Lentz and 

myself. 

Q What was the conversation that took place? 

A ‘Don't forget to go to that meeting and if possible nominate 

Sonny Sposito and Leo Maynard for this committee.’ I said, 

‘Funny, I would be glad to nominate Leo, T doubt that Sonny 

will accept. Every time he is nominated, Sonny doesn’t accept.’ 

He said, ‘Well, maybe this time he will.’ I said, ‘T will try,’ 

and that was the last thing said.’’ (A. 776-777). 

Sonny Sposito was, in fact, nominated and did, in fact, accept. 
(A. 778). The inference seems inescapable that Lentz had spoken 
to Sposito and urged him to participate on the committee. 
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employment of the salesmen, and, within about one 
week after the election agreed to substantial additional 
benefits for the salesmen. Though Respondent there- 
after refused to sign the agreement, stating that it had 
been advised that this was illegal, it nevertheless re- 
affirmed and put into effect the benefits agreed upon, 
even thongh objection to the election were already on 
file.** (A. 35, IL 21-30). 

The Association last met on October 13, 1967, and voted 
to suspend collection of dues during the pendency of this 
litigation. It was represented at the hearing by Mr. Adinolfi 
and members of his firm. Mr. Adinolfi, who was under sub- 
poena by the General Counsel, disappeared during the hear- 
ing. which closed without his testimony being received. The 
Distillery Workers moved to reopen the hearing so that his 

elationship with the firm of Schatz & Schatz could be 

her ES into, but the Trial Examiner denied this 
(A. 271-272). 


ARGUMENT 


The Board’s Conclusion that the Association Was Not 
Dominated Was Based on Erroneous Legal Standards. 


Introduction 
Section 8(a)(2) of the Act declares it to be unfair labor 
practice for an employer 
**to dominate or interfere with the formation or ad- 


ministration of any labor organization or contribute 
financial or other support to it * * *’’ 


The Board’s decision distinguish between employer assis- 
tance and employer domination of a union. The significance 
of this distinction is in its remedial consequences. These 
were Incidly ¢xplained by the Supreme Court in Labor 
Board +. District 50, Mine Workers, 355 U.S. 453, 458-459 : 


“In formulating remedies for unfair labor practices 
involving interference by employers with their employ- 
freedom of choice of a representative, the Board 

has alwars distinguished the remedy appropriate in the 
case of a union dominated by an employer from the 
remedy appropriate in the case of union assisted but 
undominated by an employer. In the case of a domi- 
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nated union the Board usually orders the complete 
disestablishment of the union so that it can never be 
certified by the Board: This Court has sustained such 
orders. National Labor Relations Board yv. Pennsvlva- 
nia Grevhound Lines, Inc.. 303 U.S. 261, * * * National 
Labor Relations Board v. Newport News Shipbuilding 
& Dry Dock Co., 308 U.S. 241 * * * On the other hand, in 
the case of the assisted but undominated union, the 
Board has consistently directed the employer to with- 
hold recognition from the assisted union until the union 
receives a Board certification. The basis for the distinc- 
tion is that, in the Board’s judgment, the free choice 
by employees of an agent capable of acting as their 
true representative, in the case of a dominated union, 
is improbable under any circumstances, while the free 
choice of an assisted but undominated union, capable 
of acting as their true representative, is a reasonable 
possibility after the effects of the emplover’s unfair 
labor practices have been dissipated.’? (Emphasis in 
original). 


Thus, because the Board failed to direct disestablishment of 
the Association, the company retains this instrument for 
the subversion of its employees’ statutory rights. 


Tn concluding that the company had assisted but not dom- 
inated the Association, the Trial Examiner, after making 
the findings summarized above, reasoned as follows: 


‘By the above acts and conduct, and upon the record 
as a whole, it is found that Respondent interfered with, 
restrained and coerced employees in the exercise of 
their rights under the Act and interfered with the ad- 
ministration of the Association and furnished that or- 
ganization assistance and support, in violation of 
Sections 8(a)(1) and (2) of the Act. However, as Re- 
spondent well argues, the proof presented by the Gen- 
eral Counsel, falling within the 6-month period prior 
to the filing of the charge, does not support his conten- 
tion that. the Association was dominated by the Re- 
spondent and it is so found. See Coca-Cola Bottling 
Company of Sacramento, etc.. 146 NLRB 1045. In this 
connection, the Union’s argument that Respondent's 
employment of Schatz & Schatz as their attorneys, 
beginning in 1966, indicates control of the Association, 
since one of counsel in that firm had been counsel to the 
Association, from its inception, has been considered, 


16 


and is found quite unpersuasive.”’ (A. 36, 1. 35; A. 37, 1. 
9, footnote omitted). 


We submit that the Examiner erred both in his assessment 
of the effect of the six-month statute of limitations and in 
his failure to give appropriate weight to the company’s 
retention of Schatz & Schatz while one of its counsel repre- 
sented the Association.® 
1. The Board Was Required to Consider Pre-limitations 
Conduct in Determining Whether Respondent Was Domi- 
nated. 

As we have seen, the refusal to find that the company 
dominated the Association was based on the absence of 
sufficient *‘proof * * * falling within the 6-month period 
prior to the filing of the charge.’’ (A. 37, Il. 1-2) The Ex- 
aminer failed to consider whether that proof was sufficient 
n light of the facts which he found respecting the Associa- 
ion’s history in the period outside the statute of limitations. 
The Trial Examiner thus misapplied the provision of §10(b) 
of the Act **That no complaint shall issue based upon any 
unfair labor practice occurring more than six months prior 

© the filing of the charge with the Board.”’’ For, as the 
Sanne ae Court recognized in the leading case construing 
this provision: 

“Tt is doubtless true that ‘10(b) does not prevent 
all use of evidence relating to events transpiring more 
than six months before the filing and service of an un- 
fair labor practice charge. * * *’’ Local Lodge No. 1424, 
T.AM.v. Lahor Board (Machinists ),362 U.S. 411 at 416. 


This settled principle has been summarized in the rubric that 
**Section 10(b) enacts a statute of limitations and not a rule 
of evidence.”’ 19 The Supreme Court held in Machinists that 


% Although the charging party expressly excepted to the failure 
to find domination, the Board did not address itself directly to this 
point. All that can be said is that the Board approved the Exami- 
ner’s conclusions on this issue because it did not amend his proposed 
order by directing disestablishment. The discussion of the §8(a) (2) 
issue in the Board’s opinion does not seem to us to either approve 
or disapprove the Trial Examiner’s re reasoning. 

19 Axelam Mfy. Co, 44 NURB 761, 766, quoted with approval, 
362 U.S. at 416, n. 6 
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§10(b) requires a distinction between two different kinds 
of situations: 


“c# * * The first is one where occurrences within the six- 
month limitations period in and of themselves may 
constitute, as a substantive matter, unfair labor prac- 
tices. There, earlier events may be utilized to shed 
light on the true character of matters occurring within 
the limitations period; and for that purpose §10(b) 
ordinarily does not bar such evidentiary use of anterior 
events. The second situation is that where conduct oc- 
curring within the limitations period can be charged 
to be an unfair labor practice only through reliance on 
an earlier unfair labor practice. There the use of the 
earlier unfair labor practice is not merely ‘‘eviden- 
tiary,’’ since it does not simply lay bare a putative 
current unfair labor practice. Rather, it serves to cloak 
with illegality that which was otherwise lawful. And 
where a complaint based upon that earlier event is 
time-barred, to permit the event itself to be so used in 
effect results in reviving a legally defunct labor prac- 
tice.’? (362 U.S. at 416-417, footnote omitted) 


Here, although the Examiner originally received the evi- 
dence of pre-10(b) conduct,?? and made findings on the basis 


of that evidence, he dismissed the domination allegation 
without utilizing these earlier events ‘‘to shed light on the 
true character of matters occurring within the limitations 
period’’—that is, as to whether these constituted domination 
or merely assistance. 


Even more surprisingly, the Board perpetuated the Ex- 
aminer’s error although, on another phase of the case, it 
correctly applied the relevant principle, stating it in terms 
which govern the domination issue as well: 


“The Board has held, with court approval, that in 


11‘‘Respondent and the Association objected generally to the 
receipt of evidence of events occurring prior to 6 months before 
the filing of the charge in this matter. on July 27, 1967, on the 
basis that, under Section 10(b) of the Act, conduct occurring 
before that time may not be found to be an unfair labor practice. 
Such evidence was received only as background for whatever light 
it might shed on events occurring during the period following 
January 27, 1967.’’ (A. 12, 11. 53-59). 


Is 


fashioning an appropriate remedy it is proper for the 
Board to consider not only the particular conduct occur- 
ring within the Section 10(b) limitations period but 
also conduct prior to that period as background evi- 
the purpose of enabling the Board to deter- 
measures are necessary to expunge the 
the unfair labor practices which occurred 
Peas period. Lundy Manufacturing 
Corporation, 136 NLRB 1230, 1233-1234; enfd. N_L.R.B. 
v. Lundy Manufacturing Corporation, 316 F.2d 921 
(C.A. 2): cert. denied 375 U.S. $95.°* (A. 7, n. 13). 
We submit that the Lundy case, cited by the Board, is dis- 
positive, and therefore shall quote the Court’s reasoning 


at some 


Cenee for 


**Lundy’s final argument relates to the provision in 
the order ecting it to withhold recognition from 
Loeal 355 unless and until that union is certified. It 
does not contend that the Board may never make such 
an order es * * [bJut it stresses the Board’s state- 
ment that although it has ‘rejected the contention that 
nv Bee assistance in violation of Section 
8(a)(2). we should mechanistically order the employer 
recognizing the assisted union,’ * * * so broad 
was proper here because of ‘the background 
2, showing that the Respondent coerced its em- 

ployees into designating Local 355 as their collective 
bargai ining representative, and abe Local 355 never 

s their free choice.” This. Lundy claims, transgressed 
the ruling i in Local Lodge No. 1424, ILA.M. v. N.L.R.B., 
supra. with respect to the six-month statute of limita. 
tions in £10(b), which led to our previous remand. 
However, the Supreme Court said in that very decision 
that ‘where occurrences within the six-month limita- 
tions period in and of themselves may constitute, as a 

substantive matter, unfair labor practices He ose he 
earlier events may be utilized to shed light on the true 
character of matters oceurring within the limitations 
Renee f21.S. at 416° * * It follows a fortiori that in 

itnation the Board may look to earlier events to 
» the appropriate remedy to be prescribed ; 
ene is no need to cite the many opinions elaborating 
the breadth of the diseretion accorded to the Board 
ug remedies.’? (316 F.2d at 927) 


Lundy heen cited repeatedly for the proposition that 
evidence outside the 10(b) period may be taken into account 
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by the Board for its bearing on remedy. See eg., J. P. 
Stevens & Co. v. N.LR.B., 406 F.2d 1017, 1022 (C.A. 4); 
Tormod Langemyr, 176 NURB No. 11, TXD p. 4, n. 7; 73 
LRRM 1444; Hy-Lan Furniture, Inc., 180 NLRB No. 57, 
Bd. D. & O.; p. 4, 73 LRRM 1042. It is precisely because of 
its remedial consequences that domination differs from as- 
sistance ; that is sufficient reason for holding that the Board 
was required to take into account the entire history of the 
Association in passing on the domination issue. 


Moreover, even without commenting on its remedial as- 
pects, the Board has properly followed Lundy to hold that 
pre-10(b) period conduct may be considered in considering 
whether a labor organization has been dominated within the 
limitations period. San Leandro Imports, 173 NLRB No. 
98, TXD pp. 7-8, 69 LRRM 1513. It is that case, rather than 
the Board’s decision herein, which correctly applied the 
statute of limitations in determing whether an organization 
was dominated.}* For it simply cannot be said that the use 
of the anterior evidence ‘‘serves to cloak with illegality that 
which was otherwise lawful,’’ Machinists. supra, 362 U.S. 


at 417. The Board itself found that the company’s relation- 
ship with the Association within the six-month period was 
not ‘‘otherwise lawful.’? The only issue between us and the 
Board is whether by its action which do ‘‘constitute, as a 
substantive matter, unfair labor practices’? (362 U.S. 416), 
the company dominated, or merely assisted, the Association. 


Since the Board erroneously decided that issue without 


12 The very nature of the inquiry will usually require considera- 
tion of the history of the allegedly dominated organization. This 
has been recognized by the Board since its first domination cases 
where it thoroughly examined the pre-Wagner Act relationship 
between the employer and the challenged union. In Pennsylvania 
Greyhound Lines, 1 NURB 1, 7 affirmed, 303 U.S. 261, 268-270, 
the Board said: 

““While the National Labor Relations Act applies only to prac- 

tices occurring on or after July 5, 1935, in cases where such 

practices have their origins in events prior to that date, knowl- 
edge of that background of events may be vital to a proper 
evaluation of the present practices. ’’ 

Compare Machinists, supra, 362 U.S. at 416. 
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its conclusion in light of the copious and highly 

enna evidence, its decision cannot stand. 

ot ask the Court to assess the record in the light 

evidence. although we are confident that such an 

2ld lead the Court to conclude that there was 

Rather. particularly since the record is quite 

> appropriate disposition appears to be a remand 

sue to the Board. This was the course followed by 

Court on a previous occasion where the Board had 

a tot ake proper account of employer actions antedating 

s period. Local ss3. UAW, AFL-CIO, ete. v. 

NLRB. 112 U.S. App. D.C. 107, 300 F.2d 699, cert. denied, 
370 U.S. 911. 


The Board Gare Legally Insufficient Weight to the Fact 
that the Association's Law Firm Was Retained by the Com- 
pany for Its Own Legal Services. 


rejected the Distillery Workers’ contention 
s emplorment of Schatz & Schatz as their 
attorneys ning in 1966, indicates control of the Associ- 


nee one oe counsel in that firm had been counsel to 

Association from its inception * * *.’’ (A. 37, Il. 6-8). 
We submit that this ruling, which was left undisturbed by 
the Board, was erroneous, for such dual representation is 
strong circumstantial evidence that the Association was not 
independent of the company, and that the company did not 
regard it as independent. Since the problem raised by such 
conflict of interests is not peculiar to industrial relations, 


Dial pam o¢ 


but is governed by fundamental principles of the nature 
of legal representation, this Court is at least as equally 
qualified as the Board to evaluate it. If these circumstances 
had been given the weight to which we say they are entitled 
as a matter of law, the Board probably would have, and 
surely should have, concluded that the company dominated 
the Association. Accordingly, we urge the Court to make 
clear to the Board the appropriate legal standard with re- 
spect to conflicting interests of counsel and to direct the 
Board to reconsider the case in light of that standard. SEC 
v. Chenery Corp., 31% U.S. 80, 94. Two of the Canons of 


21 


Professional Ethics bear directly on this issue. Canon 6 
provides: 


“It is the duty of a lawyer at the time of retainer to 
disclose to the client all the circumstances of his re- 
lations to the parties, and any interest in or connection 
with the controversy, which might influence the client 
in the selection of counsel. 

It is unprofessional to represent conflicting interests, 
except by express consent of all concerned given after 
a full disclosure of the facts. Within the meaning of 
this canon, a lawyer represents conflicting interests 
when, in behalf of one client, it is his duty to contend 
for that which duty to another client requires him to 
oppose. 

The obligation to represent the client with undivided 
fidelity and not to divulge his secrets or confidences 
forbids also the subsequent acceptance of retainers or 
employment from others in matters adversely affecting 
any interest of the client with respect to which confi- 
dence has been reposed.’’ 


Canon 37 provides: 


“Tt is the duty of a lawyer to preserve his client’s 


confidences. This duty outlasts the lawyer’s employ- 
ment, and extends as well to his employees; and neither 
of them should accept employment which involves or 
may involve the disclosure or use of these confidences, 
either for the private advantage of the lawyer or his 
employees or to the disadvantage of the client, without 
his knowledge and consent, and even though there are 
other available sources of such information. A lawyer 
should not continue employment when he discovers that 
this obligation prevents the performance of his duty 
to his former or to his new client. * * *’’ 


If the Association were truly an independent labor or- 
ganization engaged in bona fide representation of its mem- 
bers in negotiations with their employer, there would have 
been a clear conflict of interest between representation of 
the Association and of the company. For, in genuine bar- 
gaining on behalf of the salesmen, it would be the lawyer’s 
“‘duty to contend for that [improved working conditions] 
which duty to another client [the company] requires him 
to oppose.’’ See Canon 6, supra. Moreover, it was inevi- 


table that in representing both the company and the Asso- 
inti counsel would have utilized information in its 
tgs for one which it obtained in a confidential capacity 
from the other. Even if no information regarding the Asso- 
ciation’s limited affairs would come into play in Schatz & 
Sechatz"s handling of the company’s legal matters, the broad 
knowledge of the company’s business received in its latter 
capacity? would unavoidably bear on negotiations on behalf 
of the Association. In short, it would attribute to Adinolfi 
and to Schatz & Schatz gravely unethical conduct to assume 
that they would have undertaken representation of the com- 
pany at the same time that they were receiving fees from the 
union, if they regarded the Association to be other than an 
extension and agency of the company. See, e.g., Chugach 
Electric Ass'n v. U.S. District Court, 370 F.2d 441 (C.A. 9), 
cert. denied. 389 U.S. 920. The more appropriate inference— 
and one which the Board should have drawn—was that 
Adinolf and Schatz & Schatz understood the relationship 
to be such that representation of both the Association and 
the company would not create a conflict of interest and that 
information obtained in representing the company would 
not be used against it in bargaining because the parties did 
not deal at arms’ length. 


These circumstances are even more revealing with respect 
to the state of mind of the company’s officials. The com- 
pany’s choice of Schatz & Schatz to handle its own legal 
affairs reflects that the Lentzes did not regard the Associa- 
tion to be an independent entity which would be likely to 
press grievances for its employees or to negotiate a new 
agreement on their behalf. If the Lentzes thought the Asso- 
ciation was anything other than their instrumentality, they 
were inviting legal representation with divided loyalty. It 
is impossible to conceive of any reason why businessmen 
would consciously put themselves into such a situation— 
quite aside from the ethical difficulties they were raising 
for counsel—and the Lentzes offered none. On the contrary, 


12% Schatz & Schatz were retained for the reorganization of the 
eorapany. (A. 1575, 1580). 


Mervyn Lentz advanced the claim that, at the time the 
company retained Schatz & Schatz, Adinolfi had already 
left the firm.?4 But the Trial Examiner found, on the basis 
of documentary evidence, that this testimony was untrue. 
Lentz’s attempted evasion on this matter strengthens the 
inference that he was conscious of the significance of his re- 
tention of the same firm that represented his employees’ 
‘‘union.’’ See, eg., Wilson v. United States, 162 U.S. 613, 
615, 620-621; DeVore v. United States, 368 F.2d 396 (C.A. 
9) and cases cited, zd. at 397, n. 1; Wigmore, Evidence 4278 
(3 ed., 1940). The failure of Adinolfi to testify, though he 
was under subpoena, and to explain his relationship with 
the company is further strong evidence that no innocent 
explanation was available. See, eg., N.U.R.B. v. A.P.W. 
Products, 316 F.2d 899, 903-904 (C.A. 2); N.L.R.B. v. Ohio 
Calcium Co., 133 F. 2d 721, 727 (C.A. 6); P. R. Mallory & 
Co. v. N.L.R.B., 400 F2d 956 (C.A. 7); Wigmore, op. cit. 
supra, §285. 


If the Examiner was unwilling to draw the inference 
which these evasions virtually compelled. he should at a 
minimum have reopened the hearing to receive Adinolfi’s 
testimony. International Union. U.A.. A. & A. ete. v. 
N.L.R.B., —U.S. App. D.C.—419 F. 2d 686, 687. The Ex- 
aminer failed to do either because he did not appreciate the 
significance of the relationship between Schatz & Schatz and 
Adinolfi to the domination issue. In this, as we have seen, he 


14 “TRIAL EXAMINER: As far as you know from your knowl- 
edge, can you tell me for how long a period it was represented to 


you that Schatz & Schatz represented the Association ? 
ee @¢ * 


THE WITNESS: As far as the information that I had learned. 
it was from 1952 until Joseph Adinolfi severed his relations with 
Schatz & Schatz several vears ago. 

TRIAL EXAMINER: Do you remember approximately when 
that was? 

THE WITNESS: Five years. 

TRIAL EXAMINER: That would make it somewhere in 1962 
or 1963? 

THE WITNESS: Early 1960's, ves. T don’t know exactly how 
long it was.’’ (A, 1578). 
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erred. For that additional reason, this case should be re- 
manded to the Board for reconsideration of the domination 
issue. On remand the Board should be instructed to give 
proper weight to the close relationship between the company 
and the Association's attorney. We urge that the Board be 
instructed, in that connection, to draw the appropriate in- 
ference from Mervyn Lentz’s falsification and Adinolfi’s 
failure to testify—or, with respect to the latter, to reopen 
the hearing to obtain his testimony. International Union, 
U4... A. @ A. etc. v. NLRB, supra. 


CONCLUSION 
By reason of the foregoing, the petition for review in No. 


23,731 should be granted and the cause remanded to the 
Board to reconsider the issue of domination according to 


the proper legal standards. 
Respectfully submitted, 


J. Atsert WoL 
815 Fifteenth Street, N.W. 
Washington, D. C. 20005 


Attorney for Wine & Liquor 
Salesmen & Allied Workers Local 
Union No. 195, etc. 


APPENDIX 


STATUTORY PROVISIONS INVOLVED 
Sec. 8. (a) It shall be an unfair labor practice for an em- 
ployer— 


(1) to interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in section 7; 


to dominate or interfere with the formation or ad- 
ministration of any labor organization or contribute 
financial or other support to it: Provided, That sub- 
ject to rules and regulations made and published by 
the Board pursuant to section 6, an employer shall 
not be prohibited from permitting employees to con- 
fer with him during working hours without loss of 
time or pay; 
* eo * 

(5) to refuse to bargain collectively with the representa- 
tives of his employees, subject to the provisions of 
section 9(a). 

° e ° 
Sec. 10. (b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor prac- 
tice, the Board, or any agent or agency designated by the 

Board for such purposes, shall have power to issue and 

cause to be served upon such person a complaint stating 

the charges in that respect, and containing a notice of 
hearing before the Board or a member thereof, or before 

a designated agent or agency, at a place therein fixed, not 

less than five days after the serving of said complaint: 

Provided, That no complaint shall issue based upon any 

unfair labor practice occurring more than six months 

prior to the filing of the charge with the Board and the 
service of a copy thereof upon the person against whom 

such charge is made * * * 


(c) * * * If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served 
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en such person an order requiring such person to cease 


and desist from such unfair labor practice, and to take 
such affirmative action including reinstatement of em 
ployees with or without back pay, as will effectuate the 
policies of this Act * * * 

(e) The Board shall have power to petition any court 
of appeals * * * for the enforcement of such order and 
for appropriate temporary relief or restraining order 
*** Upon the filing of such petition shall have juris- 
diction of the proceeding and of the question determined 
therein, and shall have power to grant such temporary 
relief or restraining order as it deems just and proper, 
and to make and enter a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole or in 
part the order of the Board. * * * The findings of the 
Board with respect to questions of fact if supported by 
substantial evidence on the record considered as a whole 
shall be conclusive. * * * 
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No, 23,731, 
WINE & LIQUOR SALESMEN & ALLIED WORKERS 
LOCAL 195 a/w DISTILLERY, RECTIFYING, WINE 
AND ALLIED WORKERS, INTERNATIONAL UNION 

OF AMERICA, AFL-CIO, 
PETITIONER 
Uv. 
NATIONAL LABOR RELATIONS BOARD, 
RESPONDENT 


No, 23.867. 
NATIONAL LABOR RELATIONS BOARD, 
PETITIONER 
vw 
THE BRESCOME DISTRIBUTORS CORPORATION, 
RESPONDENT 


ON PETITION FOR REVIEW AND ON APPLICATION FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE 
BRESCOME DISTRIBUTORS CORPORATION 


STATEMENT OF ISSUES PRESENTED 


In No. 23,867, the issues are: 
1. Whether substantial evidence on the record supports 
the Board’s finding that the Company assisted, supported 


or interfered with the administration of the Association. 

II. Whether substantial evidence on the record sup- 
ports the Board's finding that the petitioning Union rep- 
resented a majority of the Company's salesmen for the 

urpose of collective bargaining. 

II. wa hether substantial evidence on the record sup- 
ports the Board's finding that the petitioning Union rep- 
resented a majority of the Company's salesmen for the 
purpose of collective bargaining. 

III. Whether in the face of conflicting representation 
claims where the majority of salesmen belong to a viable 
labor organization which is and has been their certified 

ective bargaining agent for over fifteen years and a 
second labor organization claims to represent these sales- 
men. a refusal to recognize the second was an unlawful 
refusal to bargain. 

Whether the Board’s order was an appropriate 
In No. 23, 731, the issue is: 


Vhether substantial evidence on the record supports 
Board’s finding affirming the Trial Examiner that 
Association was not dominated. 
The present case has not previously been before this 
Court. 


STATEMENT OF THE CASE 


ant to an Agreement for Consent Election exe- 
ented on July 5, 1967 by The Brescome Distributors Cor- 
poration,* the Wine & Liquor Salesman & Allied Workers 
Local Union =195 a/w Distillery, Rectifying, Wine and 
Allied Workers International Union of America, AFL- 
CIO and The Brescome Distributors Employees Associa- 


* Here r referred to us the Company. 
2 Hereinafter referred to as the Union. 


tion, Inc.,2 a representation election was conducted on July 
21, 1967 at which time a majority of the Company’s nine- 
teen salesmen voted in favor of the Association (JA. 152)* 
On July 27, 1967, the Union filed objections and unfair 
labor practice charges alleging, among other things, that 
the Company assisted, dominated, contributed to the sup- 
port of and interfered with the administration of the 
Association and from on or about June 6, 1967 refused to 
bargain with the Union (JA. 153-159). The charges and 
objections were consolidated for hearing and a complaint 
was issued on October 5, 1967. 

A hearing was held on the objections and unfair practice 
charges on twenty-one (21) trial days between January § 
and February 27, 1968. The trial examiner issued his 
decision on August 21, 1968 finding the Company engaged 
in various acts depriving employees of their Section 7 
rights, supported, interfered and assisted with the admin- 
istration of the Association and unlawfully refused to 
bargain with the Union.. The Trial examiner dismissed 
the allegation that the Company dominated the Associa- 
tion. The Board affirmed the Trial Examiner’s findings but 
modified the order so as to require the Company to bar- 
gain with the Union upon its request and to refrain from 
recognizing the Association unless and until the Company 
has so bargained with the Union and later the Association 


has been certified (JA. 7-8). 
Il. BackGrounb oF THE ASSOCIATION 
A. The Association as Collective Bargaining Agent 


The salesmen, warehousemen and truck drivers of the 


Company, a Connecticut corporation engaged in the whole- 


2 Hereinafter referred to as the Association. 
44“JA.” references are to the Joint Appendix. 


sale distribution of liquor and wine from its place of busi- 
ness in Hartford, Connecticut, joined together to form 
The Brescome Distributors Employees Association, Inc. in 
1952, with the salesmen taking the initiative for the first 
meeting held on July 25, 1952, when the Articles of Asso- 
ciation were signed, the by-laws adopted, officers and 
trustees elected. and the assessments and dues set (JA. 
1797-1799: JA. 195-198). A few weeks later the by-laws 
were amended to include truck drivers and warehouse- 
men in the Association and some employees in these classi- 
fieations became members of the Association (JA. 1786, 
1787, 181). On the recommendation of salesman Leo May- 
nard, legal advice and counsel in forming the Association 
were received from Joseph Adinolfi, Jr., who was then 
a member of the law firm of Schatz and Schatz, which rep- 
resented the Connecticut Pharmaceutical Association of 
which Maynard was a member (JA. 1138-1139). 

Following a representation election conducted by the Na- 
tional Labor Relations Board, the Association was certi- 
fied as collective bargaining representative (JA 1795). 

ace 1952, the Association has met at least once a year, 

with ites Board of Directors, officers or other designated 
representatives doing most of its bargaining. While the 
minute book of the Association contains records of the 
annual meetings and some of the meetings of the directors, 
there is no evidence that minutes were kept for all meet- 
ings of the Association, and, in fact, the evidence is to 
the contrary, as witnessed by the fact that the truck drivers 
voted a number of times on various contract proposals and 
no minutes were taken to record such votes. 

Shortly after the Association was certified, the uncon- 
tradicted testimony is that Association bargaining repre- 


sentatives Maurice Sposito, Harvey Grinsell and Leo May- 
uard, all of whom are salesmen, met with the Company’s 
owners, Mervyn Lentz and Samuel Lentz, and discussed the 
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wages, commissions, holidays, vacations and other terms of 
employment of the Company’s salesmen, truck drivers, 
and warehousemen (JA. 1141, 1248, 1364-1365). An oral 
agreement was reached which included a change in the 
vacation benefits and a sliding wage scale based on length 
of service, the latter applying only to the warehousemen 
and drivers (JA. 1141, 1244, 1250). 

Again in late 1956, negotiations between the Associa- 
tion and the Company took place, first for the drivers and 
later for the salesmen. After first rejecting a company 
proposal, the drivers accepted a second proposal. In No- 
vember, 1956, further negotiations took place between the 
Association, represented by Maynard and Sposito, and 
the Company. In addition to discussing holidays, vaca- 
tions and the general duties and responsibilities of the 
salesmen, the parties dealt with commissions on certain 
specific brand items (JA. 1155-1156). A written memo- 
random was drafted containing the agreed upon terms for 
all employees. While this memorandom was not signed, 
it was properly identified by witnesses for both the Asso- 
ciation and the Company and admitted into evidence (JA. 
1156-1157, 1369, 269, 270). 

Again, in November, 1960, negotiations were begun at 
the request of the Association, which was represented by 
salesmen George English and Maurice Sposito, who re- 
placed Joseph Leahy on the negotiating committee, Leahy 
having left the previous month. The Company was repre- 
sented at the bargaining sessions by Mervyn and Samuel 
Lentz and its controller, Stanley Goldstein (JA. 1374). 
Wages, hours, drivers’ pay, salesmen’s commissions, holi- 
days and vacations were discussed, with special attention 
to an increase in salesmen’s commissions on half gallons 
of various brands of whiskey and gin (JA. 1204, 1205, 1520). 
The drivers were offered a $10 a week bonus for satisfac- 
tory work and a $15 a month bonus for safe driving (JA. 


1206-1207). Night men were to receive an additional fifteen 
I5¢) per hour. All drivers and warehousemen were 


tO receive two weeks paid vacation after one year of em- 


in life Insurance after four months’ em- 
t and the Company would pay the cost for Con- 
ddical Service and Blue Cross (JA. 1208-1209, 
The parties agreed to a two-year contract with an 
atic renewal clause, despite the Company’s request 

ract of longer duration (JA. 1210). 
negotiation mecting was set and at that sec- 
ing the salesmen succeeded in obtaining increased 
commissions on certain items (JA. 1520). It was agreed 
hat a memorandum containing the basic agreement was 
be prepared by Stanley Goldstein for delivery to the 
i aAt eee November 28, 1960 meeting of the 
n. the entire schedule of terms of employment 
warehousemen and drivers was read by 


en contract was passed rope (JA. 
_ The contract was drawn and executed by both 
ntatives of the Association and the Company (JA. 
4 1376, 209-213). 


ed to the contract after discussion between the Asso- 
iation and the Company (JA. 1174-1176, 1378, 214). At 
that time. George English notified the Company that the 
rs were not satisfied with their wages. After 

rith the Association’s representatives, the Com- 

greed to increase the drivers’ pay and have a guar- 
rty-«ight © hour work week. These agreed- 

upon tertas are contained in the second addendum to the 
contract, exeented by both parties (JA. 1178-1179, 215-216; 


“SA” refers to Supplemental Appendix to this Brief, containing 
items inadvertently omitted in printing of Joint Appendix. 


On October 17, 1962, George English, representing the 
Association, sent a letter to the Company requesting bar- 
vaining in order to obtain additional life insurance cover- 
age and provisions for major medical insurance coverage 
(JA. 217). Within a few days of receipt of that letter, 
Samuel and Mervyn Lentz and Stanley Goldstein met with 
English and Leo Maynard, and English demanded $10,000 
life insurance for each employee and $10,000 major medical 
coverage (JA. 1183, 1383). 

After Goldstein checked the cost of the demands, Gold- 
stein proposed a $5,000 life insurance policy and a $5,000 
major medical policy covering the employees represented 
hy the Association and not their families (JA. 1184). At 
a subsequent meeting the Association agreed to the $5,000 
life insurance policy provided it had a double indemnity 
clause, and demanded the major medical coverage be 
$7,500 and cover their families. The first two points were 
agreed to by the Company and the Association agreed to 
pay part of the cost of family coverage (JA. 1184). While 
these terms were not put into writing and no new agree- 
ment was drawn, the policies were effectuated (JA. 1185, 
1383). 

The following July, salesman Isidore Zingeser, then 
president of the Association, requested the Company to 
meet for the purpose of discussing the need for a pension 
fund for the employees (JA. 1796, 1184-1187). At the 
first meeting with the Company, Zingeser said the Asso- 
ciation was seeking a self-administered contributory plan 
matched by employer contributions with a provision per- 
mitting employee members to borrow from the fund, as 
they had from their own existing eredit union (JA. 1188, 
1216). Pursuant to the discussion, Goldstein contacted the 


Company’s accountants and attorneys to see if such a 
plan could be developed. After an outline of a plan was 
drawn and shown to Smith and Zingeser, it was agreed 


to be satisfactory (JA. 1188). Once drafted, the plan, called 
2 ‘welfare plan’’, was shown to Smith, signed by him. 
Mervyn Lentz and Goldstein, and made effective in mid- 
August, 1963, retroactive to August 1, 1963, subject to 
2pproval of the Internal Revenue Service (JA. 1188, 1211- 
1215, 1741-1750). By July, 1965, a revised plan now called 
a ‘profit-sharing’ plan finally received approval by the 
Internal Revenue Service. During the period from August, 
1963 to the date of approval, Goldstein and Smith met to 
discuss new developments in the efforts to gain such ap- 
proval (JA. 1189-1190, 1217). 

Upon approval, the profit-sharing plan was executed as 
was the accompanying Trust Agreement (JA. 1751-1770, 
1771-1785). Following a suggested draft by the account- 
ants who wrote the plan, Goldstein sent a letter to the 
employees announcing the profit-sharing plan (JA. 1734, 
218-219, 1218: SA. 2). The plan contained the same monies 
as those contributed to what formerly was called the ‘‘wel- 
fare plan’ and was a continuation of that plan (JA. 1218, 
1219-1220). Smith was a member of the Committee to ad- 
minister the plan. That the plan did not refer to the As- 
sociation is of no consequence since many negotiated plans 
lack reference to unions but are made applicable to em- 
ployees and, in fact, this plan was requested by and nego- 
tiated for employees by the Association. 

Contrary to the Trial Examiner’s finding, drivers par- 
ticipated in the affairs of the Association after 1963; i.e., 
minutes of meeting of October 29, 1965, and November 11, 
1966 (JA. 251-252, 253-254) and Association records (JA. 
242-244, 228, 240, 241, 251-252, 253-254). That they did not 
attend meetings of the Association is not proven, since 


only a few of the minutes of the Association contain a list 
of members present, and therefore no finding can pos- 
sibly be made that drivers were not active in the Associa- 


tion after 1962, or that their action in approving or dis- 
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approving Company offers was outside the ambit of the 
Association. Indeed, the evidence is overwhelmingly to the 
contrary. 

That the above mectings took place and bargaining re- 
sulted in certain gains for all of the employees cannot 
be disputed. While Leo Maynard’s testimony may not 
have referred to all of the specifies of the results of bar- 
gaining between the Association and the Company, it must 
be recognized that it was not contradicted, and, in fact, it 
was corroborated by most of the minutes of the Associa- 
tion and by the Company’s officers, Mervyn Lentz and 
Stanlcy Goldstein. Furthermore, one must consider not 
only Maynard’s age (late sixties), his serious heart con- 
dition and the nervousness which is not unusual when one 
tesiifies in a hearing, but also the fact that the events he 
was asked to recall occurred as many as sixteen years 
ago. Certainly one cannot help but be ‘‘vague’’ and “‘un- 
certain’? when one in Maynard’s condition or even one in 
excellent health is asked to recall minute details of events 
occurring long ago. Additionally, it should be noted that 
Maynard’s testimony was interrupted frequently by per- 
iods of many days during recesses in the trial due to the 
length of his testimony, his condition of health, and prior 
commitments of counsel for all parties.5 One cannot help 
but ask why the Trial Examiner credits Maynard where 
it fits into his ‘‘scheme”’ or ‘‘preconception’’ of things and 
diseredits him where it is not consistent with such 
“scheme’’, even though there is no evidence to contradict 
or rebut Maynard’s testimony. 


B. Edward Horowitz and Morris Tarre Were Not 
Supervisors and/or Agents of the Company 


The participation of former salesmen Edward Horo- 
witz and Morris Tarre in the Association is irrelevant in 


5 Maynard testified on February 6, 9, 13 and 16, 1968. 
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it oceurred well over six months prior to the filing 
the charge (in fact. years before), both employees did 
t possess the indicia necessary to support a finding of 
sory authority, and there is no evidence to prove 
that they acted as agents of the Company. Horowitz as- 
sisted men in selling, as he stated, like a ‘‘senior sales- 
man”* (JA. 328-329). Although he may have interviewed 
one applicant for employment, there is no evidence that he 
hired or fired employees or that he even recommended such 
(JA. 330). He acted at meetings of salesmen when Mervyn 
Lentz was not present and Samuel Lentz did not preside 
and the content of his remarks was outlined by Mervyn 
Lentz (JA. 341, 342). He did not assign or transfer ac- 
counts (JA. 332-334, 363-364). He had an assigned route 
himself and spent four and one-half (4 1/2) days per week 
selling (JA. 331-332, 362). When he left Brescome, Horo- 
witz became a salesman for Heublein, hardly a position a 
true sales manager would accept (JA. 339). The evidence 
is clearly insufficient to prove Horowitz was a supervisor 
within the meaning of the Act. 

Furthermore, no evidence exists that Horowitz was an 
agent of the Company in his activities for the Associa- 
tion. He was elected treasurer by the members of the As- 
sociation (JA. 340). No proof exists that he was looked 
upon as an agent of management in his activities as a 
member of the Association. Indeed, it was Horowitz who 
fought to gain greater benefits for the members and spur- 
red on the members (JA. 205-206). 

Morris Tarre, like Horowitz, was not a supervisor with- 
in the meaning of the Act. He had twenty-five to thirty ac- 
counts to call on for sales, and worked with the sales- 
men calling on accounts. Quotas were not made up by 
Tarre, but were merely distributed by him (JA. 368). 
Neither Tarre nor Horowitz had an office of their own at the 
plant (JA. 269-272). Tarre did not assign or transfer ac- 
counts (SA. 2). He was assigned a quota as were all other 


1] 


ann 


salesmen (JA. 377). He played no role in determining bon- 
uses, discharges, or settling grievances (JA. 379-380). 


Tarre was given an application for membership in the 
Association by George English and voted into the Asso- 
ciation by the members (JA. 373), and he attended meet- 
ings (JA. 374). He did not participate in any negotiations 
(JA. 374), but he did recall that whatever the Associa- 
tion’s Board got in negotiations was usually accepted (JA. 
374). He was elected treasurer by the members (JA. 375) 
but was not active in any other way (JA. 376). No evidence 
exists that the Company played any role in the conduct of 
Tarre as a member of the Association or that Tarre 
engaged in any collective bargaining talks (JA. 378). 

The record as a whole indicates that both Horowitz and 
Tarre were more akin to the classification of ‘‘working 
leadmen”’ than supervisors. They worked on their own 
accounts and also aided other salesmen with their sales. 
Their experience was a major asset in assisting the other 
salesmen. While they assisted the Company in some ad- 
ministrative details such as delivering quotas to salesmen, 
introducing speakers at meetings, and discussing some 
sales problems, they lacked the authority to effectively 
recommend hiring, firing, or other action with regard to 
employee-employer relations. No action was taken without 
a complete independent review with both the review and 
decision being made by either Mervyn or Samuel Lentz. 

However, even if Horowitz and/or Tarre were found to 
be supervisors, there is no evidence to indicate that they 
were agents of the Company, or that the Company exerted 
any influence over them in their limited activities on 
behalf of the Association, or that their fellow salesmen 
looked upon them as agents of the Company. Both were 
accepted as members, Tarre even being solicited by another 
salesman. Both were elected by vote of the members, with 
no evidence of coercion or any other impropriety. Their 
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conduct in the Association does not indicate any influence 
by the Company. There is no evidence that Horowitz or 
Tarre acted for the Company at any time as members of 
the Association. While both were treasurers of the Asso- 
ciation, there is no evidence that any pressure or coercion 
was exerted upon the members to pay their dues. Indeed, 
even When neither employee was treasurer, dues continued 
to be tendered and no evidence exists that any pressure 
existed at the time. Why does the Trial Examiner make 
such an inference when no evidence supports such!?! Fur- 
thermore. where is the evidence that any alleged super- 
visor exerted any influence on matters of the Association? 


ARGUMENT 


I. Tse Boarp’s Fixpinc Toat THe Company AssISTED, 
Scpportep anp Isterrerep Wita Tue ApMINIsTRATION OF 
Tse Association Is Nor Supporrep By Svsstrantiau Evi- 
pexce Ox Tue Recorp As A WHOLE. 


A. The Initiation, Formation and Recognition of the 
Association is Not in Issue. 


The Association was formed in 1952 by the Company’s 
employees with the advice and counsel of Attorney Adi- 
nolfi. It was recognized following an election held by the 
National Labor Relations Board and certification of the 
results of that election. The minutes of the Association as 
well as its by-laws and Articles of Association indicate 
the employees’ desire to form the Association. However, 


the events of sixteen years ago are not at issue since they 
pree-de the 10(b) period and the pre-election period. 
Seneca Plastics, Inc. 149 NLRB 320, 222 (1964) ; Universal 
Oil Products Co., 108 NLRB 68 (1954). 

In Local Lodge 1424 v. NLRB, 262 U.S. 411 (1960), the 


Supreme Court of the United States decided that the ap- 
plication of an otherwise lawful union security clause 
could not be an unfair labor practice, though in that case 
the union had not had a majority when it was recognized 
prior to the 10(b) period. The Court stated, supra, at 417- 
419: 


The situation before us is of this latter variety, 
for the entire foundation of the unfair labor practice 
charged was the Union’s time-barred lack of major- 
ity status when the original collective bargaining 
agreement was signed. In the absence of that fact 
enforcement of this otherwise valid union security 
clause was wholly benign. The Trial Examiner, whose 
findings were adopted by the Board observed: 

“The General Counsel concedes that the six-month 
limitation of Section 10(b) of the Act precludes cur- 
rently finding the execution of the 1954 agreement to 
be an unfair labor practice, and also precludes eur- 
rently finding its enforcement to be an unfair labor 
practice... . at any time prior to the .... periods 
.... beginning six months prior to the .... charges 
.... However, this concession in no way detracts from 
the crucial nature of the earlier events because at the 
core of the General Counsel’s contentions as to all of 
the unfair labor practices is his fundamental position 
that, because of the circumstances prevailing when 
made, the original union-security agreement of 1954 
has never been valid or legal, since it has never met 
certain overriding requirements of Section 8(a) of 
the Act. 119 NLRB at 530, 41 LRRM 1121 (Emphasis 
added, except as indicated.) ”’ 

Where, as here, a collective bargaining agreement 
and its enforcement are both perfectly lawful on the 
face of things, and an unfair labor practice cannot be 


1+ 


made out except by reliance on the fact of the agree- 

t’s original execution, an event which, because of 

tations, cannot itself be made the subject of an 
unfair labor practice complaint, we think that per- 
mitting resort to the principle that Section 10(b) is 
not a rule of evidence, in order to convert what is 
otherwise legal into something illegal, would vitiate 
the polictes underlying that section. These policies are 
to ber litigation over past events *tafter records have 


been destroyed, witnesses have gone elsewhere, and 


and confused."* H.R. Rep. No. 245, 80th Cong., 
ess. P. 40, and of course to stabilize existing bar- 
ng relationships ... . 


> Court went on to state, supra, at 422-423: 


The applicability of these principles cannot be 
avoided here by invoking the doctrine of continuing 
violation. It may be conceded that the continued en- 
forcement, as well as the execution, of this collective 
bargaining agreement constitutes an unfair labor 
practice. and that these are two logically separate 
violations, independent in the sense that they can be 
described in discrete terms. Nevertheless, the vice in 
the enforcement of this agreement is manifestly not 
independent of the legality of its execution, as would 
be the case, for example, with an agreement invalid 
on its face or with one validly executed, but unlawfully 
administered .... 


In the immediate case, the Board puts such emphasis on 
the pre-10(b) background that it loses sight of the fact 
that on its face the Association was certainly not assisted 
at the time the Union demanded recognition. We are not 
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litigating past events — in this case, events over fifteen 
(15) years old at the time of the hearing.® 

The Board attaches such significance to that past his- 
tory, in fact, so as to base its finding and order substan- 
tially on that activity. Member Brown, in his dissent, notes 
that when the Union made its claim to represent the em- 
pioyees, the only assistance upon which the Board could 
base a finding was the inactive membership of alleged 
supervisors Sandler and Amoroso, and it was Brown’s 
opinion that such assistance certainly did not warrant dis- 
regard of the Association as the certified bargaining agent 
and its status as a viable labor organization, still claiming 
to represent the employee (JA. 9-10). Member Brown 
clearly understands the limitation of section 10(b). 


B. Bernard Sandler and Frank Amoroso Were Not 
Supervisors and/or Agents of Respondent. 


Within the 10(b) Bernard Sandler and Frank Amoroso 
were members of the Association. Although he may have 
had the title of sales manager, that Bernard Sandler was 
not a supervisor is clear from all the facts in the record. 
The evidence is plain that Sandler was on salary and 
handled house accounts. He assisted salesmen and called 
on accounts assigned to him by management, as did other 
salesmen. He engaged in sales activity during 70 to 95 
per cent of his normal work week (JA. 1442, 1628). On 
oceasion he would help men who had a problem on their 
accounts (JA. 964-965). In addition, he handled some rou- 
tine administrative work, including breaking down overall 
quotas, a job which Sandler admits could be done by 


6 The Board speaks of background facts relating to the 1952 
formation of the Association, its certification by the Board pursuant 
to 2 consent election, and the fact that prior to 1960 no written 
contract existed. 
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anyone given the figures, and he kept records of sales 
(JA. 1317-1318, 1468-1469, 1667). Assignments were nor- 
mally effected according to geographical territories and if 
there was an overlap, assignments were made with the 
approval of Mervyn Lentz (JA. 1320-1322). Sandler stated 
that he was asked only once about a salesman (JA. 1633). 
On oceasions when Mervyn or Samuel Lentz or Stanley 
Goldstein were not present, Sandler would start sales meet- 
ings. His remarks and the agenda were always set by one 
or more of the above three members of management. 

On the other hand, Sandler received the same fringe 
benefits as the other salesmen and was not included in 
the Company's executive and management life insurance 
policy taken out with the national trade association (JA. 
1442-1443). Indications of Sandler’s lack of supervisory 
authority are replete throughout the record: 


(1) He did not have the authority to hire or fire 
employees (JA. 1316). 

(2) There is evidence, which is disputed, of only one 
recommendation by Sandler with regard to fir- 
ing an employee and it is undisputed that Mer- 
vyn Lentz personally reviewed the facts involv- 
ing dishonesty by the involved salesman and 
made the decision, without regard to the recom- 
mendations of Sandler (JA. 1009-1010, 1046, 
1631-1632, 1660). 

There is only one instance where Sandler al- 
legedly recommended the hiring of an employee. 
Sandler knew Reuben Deutsch from his prior 
job. Deutsch was hired after being interviewed 
by Mervyn Lentz with no one else present. Sand- 
ler was told by Lentz that Deutsch had been 
hired (JA. 1661). Certainly from this isolated 
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incident it is not sufficient to conclude that Sand- 
ler had supervisory authority. 

Sandler did not have a key to the premises (J.A. 
1433). 

Sandler did not reprimand employees (JA. 
1320). 

Salesmen did not have to report to Sandler (JA. 
1320-1321). 

Only once, according to Sandler, was his opinion 
ever requested about a new salesman (JA. 1633). 
Sandler could not order stock, sign checks, or 
pledge the Company’s eredit (JA. 1679-1680). 
Contests and programs for sales were subject to 
approval by either of the Lentzes (JA. 1665). 


Frank Amoroso performs basically the same functions 
as Sandler. He is responsible for selling wines to eighty 
accounts (JA. 1686) and works with three other salesmen 
selling wines, conducting wine tastings, setting up displays, 
and establishing wine lists. Assignments are made strictly 
according to geographical territories (JA. 1687-1688). In- 
formal weekly discussions are held by the wine salesmen 
with Mervyn Lentz to work out any problems, review re- 
sults and try to improve sales (JA. 1337, 1689). Amoroso 
spends 85 to 95 per cent of his time handling wine tastings, 
covering accounts and handling problems concerning wine 
sales (JA. 1330, 1691). 

Amoroso receives a salary like all the wine salesmen, 
although it is higher due to the number of wine tastings he 
handles, and he receives the same benefits (JA. 1337, 
1478, 1487, 1581, 1731-1732). He does not have the authority 
to hire or fire nor recommend such (JA. 1331, 1693-1695). 
He does not set company policy (JA. 1338). He neither 
has a key to the plant nor does he possess the combination 
to the safe (JA. 1698). No other indicia of supervisory 
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authority having been presented, one can only conclude 
that Amoroso, as well as Sandler, is not a supervisor with- 
in the meaning of the Act. Barney’s Supercenter, Inc., 
128 NLRB 1325 (1960): Seattle Automobile Dealers Asso- 
ciation, 122 NLRB 1616 (1959): The Great Atlantic & Pa- 
cific Tea Company, Incorporated, 119 NLRB 1257 (1958) ; 
Montgomery Ward & Company, Incorporated, 117 NLRB 
1481 (1957). The title of sales manager does not alone 
indicate supervisory authority, FWD Corporation, 138 
NLRB 386 (1962). 

In Tele-trip Co. v. NLRB, 340 F.2d 575 (C.A. 4, 1965), 
the Court held that a girl was not a supervisor who spent 
SO per cent of her time selling and the other 20 per cent 
doing administrative work, including reporting on other 
employees” conduct, interviewing job applicants and han- 
dling cash. Following her interviews of applicants, a man 
who admittedly was a supervisor then interviewed the 
prospective employees and decided whether or not to hire 
them. The girl’s functions were not of a supervisory na- 
ture, the Court held, because they were of a routine nature 
and other than her normal sales duties, did not require 
the use of independent judgment. She was not vested with 
the authority to do more than carry out the instructions 
she received from her supervisors. All of the above factors 
are similar to those in the immediate case. It is respect- 
fully submitted that Sandler and Amoroso are not super- 
visors within the meaning of the Act. 

Furthermore, even if Sandler and Amoroso are found 
to be supervisors, there is no evidence that their participa- 
tion in the Association had any effect upon the other mem- 
bers. Sandler attended two or three Association meetings 
and never said anything at these meetings (JA. 1625-1626, 
1640). Amoroso joined the Association in October, 1964, 
when his application was voted upon and accepted by the 
membership (JA. 1706-1707). Aside from being elected 
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treasurer, Amoroso took no active part in the affairs of 
the Association. 

The responsibility of the Company for the behavior of 
a supervisor cannot be easily inferred but rather must be 
examined in light of all the circumstances. The following 
circumstances, it is submitted, indicate the Company 
should not be held responsible for any of the conduct of 
Amoroso and Sandler as members of the Association: 


Sandler and Amoroso, like all the other mem- 
bers, applied for membership in the Association; 
Both were accepted by vote of a majority of the 
members of the Association ; 

Amoroso was elected treasurer by the members 
of the Association; 

The Company did not participate in any way 
in the application, acceptance, or election of any 
alleged supervisors to membership or as officers 
in the Association; 

The Company did not have any knowledge of the 
activities or membership in the Association of 
Sandler and Amoroso (JA. 1325-1326, 1338) ; 
The Company did not encourage, authorize or 
ratify any activities of Sandler and Amoroso in 
the Association ; 

Sandler and Amoroso were regarded by the em- 
ployees as one of themselves, as witnessed by 
their asking them to join, by voting upon their 
acceptance, by electing them to office—all without 
any participation or urging by Respondent. As 
the Board stated in Mississippi Valley Structural 
Steel Company, 64 NLRB 78, 79 (1945): 


“When a supervisor is included in the unit 
... the employees obviously regard him as 


one of themselves. Statements made by such 
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a supervisor are not considered by employees 
to be the representations of management, but 
of a fellow employee. Thus they do not tend 
to intimidate employees. ** 


In Marinette Marine Corp., 179 NLRB No. 102 (1970), 
the Board found that the presence of a supervisor 
in a bargaining unit, who was recording secretary for 
the union. did not constitute a violation of Section 
S(a)(2) since he was not involved directly in collective 
bargaining negotiations for the union, or in handling 
grievances for the union, and the Employer played no 
part in the supervisor’s holding of a union office. This 
ease is in direct conflict with the Board’s position in 
the immediate case. 


There is no evidence that Amoroso and Sandler exerted 
any influence over the business of the Association or over 
the membership or non-membership of employees. In fact, 
there is not one iota of evidence that Sandler and Amoroso 
acted for and/or in behalf of the Company in their activi- 
ties with the Association. In fact, no knowledge of their 
activities by the Company was shown. The Trial Ex- 
aminer’s attempt to distinguish Nassau and Suffolk Con- 
tractors’ Association, Inc., ete., 118 NLRB 174, (1957), 
which holds that participation by supervisors in a labor 
organization does not necessarily constitute a violation 
of the Act, does not have merit. The Association did in- 
deed represent these employees in obtaining the fringe 
benefits which they shared with their fellow employees. 
The Trial Examiner has failed to discern the relevant 
point of that case—namely, in the absence of evidence that 
the Company ‘‘encouraged, authorized or ratified’’ the ac- 
tivities of the supervisors or acted in a manner so as to 
lead the employees reasonably to believe the supervisors 
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were so acting, it cannot be found that their conduct con- 
stituted assistance to, or domination of, the Association. 
See also Indianapolis Newspapers, Inc. 103 NLRB 1750 
(1953), set aside on other grounds in 210 F.2d 501 (C.A. 
7, 1954). The record contains no evidence that the Com- 
pany even spoke to the alleged supervisors about their 
role in the Association. No inference can reasonably be 
drawn from any evidence covering the 10(b) period that 
the Company’s alleged supervisors acted in any manner 
which could constitute assistance to the Association. In 
addition, as stated before, the participation in the Asso- 
ciation of alleged supervisors Tarre and Horowitz occurred 
prior to the 10(b) period and has no bearing on any finding 
of an unfair labor practice in this case. 


The Company Did Not Direct That The Assocta- 
tion Hold a Meeting and Did Not Interfere with 
Meetings. 


According to the testimony of salesman Al Paul, he 
was told by salesman Leo Maynard that Samuel Lentz 
wanted the Association to have a meeting at Attorney 
Adinolfi’s office (JA. 660). Later, according to Paul Sam- 
uel Lentz ‘‘suggested that I take a few minutes and either 
use his private office or Mervyn’s office to make a phone 
call to Mr. Adinolfi’’ (JA. 661). 

According to Paul’s own affidavit which contradicts his 
testimony Leo Maynard said ‘‘why don’t I call Joseph 
Adinolfi and arrange a meeting’? (JA. 1735-1740). No 
mention is made of Samuel Lentz in that statement, which 
was taken months prior to this hearing. In addition, Leo 
Maynard testified that he went to Paul and asked Paul if 
he would contact Adinolfi for a point of clarification (JA. 
1160, 1166). The suggestion by Samuel Lentz that Al Paul 


use his telephone to make a phone call to Joseph Adinolfi’s 
certainly not an unfair labor practice. 

There is no allegation in the complaint that Mervyn 
Lentz directed Al Paul to call a meeting of the Association. 
-Any finding based upon such allegation is clearly be- 
yond the scope of the Complaint and, therefore, barred. 
Even if such an allegation were made, the testimony of 
Paul is to the effect that at Mervyn Lentz’s suggestion and 
through his cooperation the Association meeting was moved 
up one week. The effort of the Company to accommodate 
the desires of the employees is certainly not illegal under 
the Act. The meeting took place after working hours on a 
Friday so there is no question that the employees were 

their own time. There is no evidence that each employee 

employees as a group were directed by the Com- 
zo to that meeting. 

That the meeting was inconclusive does not suggest, 
contrary to the Trial Examiner’s conclusion, that the meet- 
ing was called at the Company’s request. The procedures 
and remarks which occurred at the meeting of the Asso- 
ciation that afternoon did not suggest any collusion be- 
tween the attorneys for the Association and the Company. 
Futhermore, it should be noted that the Association was 
not made a respondent in this action and that any of the 
acts which took place at these meetings of the Association 
cannot be attributed to the Company, absent evidence to 
the contrary. Such evidence has not been presented by 
the General Counsel. 


D. Remarks of Samuel Lentz and Mervyn Lentz 
Urging Employees to Vote for the Association 
Are Not Improper. 


According to the testimony of General Counsel’s wit- 
nesses, numerous statements were made urging employees 
to support the Association and reject the Union. 


An employer’s right to express a preference between 


two competing unions has long been recognized by the 
Board: 


It is long-established Board policy that an employer 
need not remain neutral in an election campaign, but 
may express a preference between competing labor 
organizations. Absent threats or promises of benefit, 
such expression of preference does not warrant set- 
ting aside an election. Rold Gold of California, In- 
corporated, 123 NLRB 285, 286 (1959). 


see also Cupples-Hesse Corporation, 119 NLRB 1288, 1289 
(1958). The employees’ freedom of choice in the election 
is not impeded by the alleged statements of Samuel and 
Mervyn Lentz since they contain no threats or promises 
of benefit, nor any material misrepresentations of fact. 
See La Pointe Machine Tool Company, 113 NLRB 171, 172 
(1955); The Juvenile Manufacturing Company, Inc., 117 
NLRB 1512 (1957). 

In the Rold Gold case, the employer in a letter went so 
far as to state that if one of the two competing unions won 
the election, and if the employer had trouble with that 
union, and its competitors delivered to its customers, its 
customers would go elsewhere and consequently the em- 
ployees would lose their jobs. The Board held that although 
this letter ‘“‘vigorously’’ urged employees to vote for one 
union over another, it did not impede the employees’ 
free choice. 

Section 8(¢) of the Act and the First Amendment of the 
Constitution of the United States protect an employer with 
respect to expressions concerning labor matters providing 
no threat of reprisal or force or promise of benefit exists in 
the expression. 
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~*But the First Amendment and Section 8(¢) give an 
employer the the right to express his views and opin- 
tons both orally and in other ways, and neither draws 
any distinction between the scope of an employer’s 
right to express his views and opinions when his em- 
ployees are considering whether to unionize or not 
and when they are deciding whether to join one union 
or another. The Constitution and the Act give an 
employer as much right to express his views in one 
situation us in the other, and again it is not for the 
Board or th*= Court to alter or curtail an employer’s 
constitutional or statutory rights.’’ NDIRB v. Corning 
Glass Works. 204 F.2d 422, 428. (C.A. 1, 1953). 


2ee also NLRB v. Virginia Electric & Power Co., 314 US 
+69 (1941). 
In VLRB v. O'Keefe, 178 F.2d 445 (C.A. 9, 1949), the 


‘mployer. while stating that he felt all unions were evils, 
said he preferred the A.F. of L. over the C. I. O. The 
Ninth Cirenit Court found this remark, which is substan- 
tially the same as those allegedly made by the Lentzes, 


non-coercive and, therefore, not violative of Section 


$(a) (1). See also Servette, Inc., 133 NLRB 132, 140 (1961). 
In Jomaxr Apparel Co., 146 NURB 526, 531-532 (1964), 
the Board stated: 


That the Respondent was opposed to the ILGWU and 
that, if it had to bargain collectively with its em- 
ployees, it preferred doing so on the basis of an inde- 
pendent labor organization limited to the employees 
of this plant, is clear on the record as a whole and is 
not seriously disputed by the company... . . Schneier 
conveyed such thoughts to his employees with the in- 
tent that the idea should take root in their minds. All 
this, of course, was perfectly legitimate, for the em- 


ployer has the right, under the statute, to express his 
opinion on such things to his employees. 


It is respectfully submitted that the alleged remarks of 
Samuel and Mervyn Lentz were non-coercive, contained no 
threats or promises of benefit and did not impede the free 
choice of the employees. Indeed, they came within the 
protection of the First Amendment and Section 8(c) of the 
Act. 


E. The Remarks of Samuel Lentz Regarding Em- 
ployees the Company Wanted on the Association’s 
Negotiating Committee Are Irrelevant. 


According to the testimony of Alfred Cohen, Samuel 
Lentz spoke with him in the reception area of the office 
either the Monday or Tuesday following the Board elec- 
tion (JA. 776). Cohen gives two different accounts of the 
conversation. His first account was as follows, with Sam- 
ue] Lentz speaking first : 


‘Don’t forget to go to that meeting and, if possible, 
nominate Sonny Sposito and Leo Maynard for this 
committee.’ I said, ‘‘Funny, I would be glad to nom- 
inate Leo. I doubt that Sonny will accept. Every time 
he is nominated Sonny doesn’t accept.’? He said, 
“<Well, maybe this time he will.’’ I said, ‘‘I will try.” 
and that was the last thing said (JA. 777). 


In his second account of the conversation, Cohen stated, 
referring to Samuel Lentz first (JA. $30). 


He says, ‘‘The two old timers should be on the com- 
mittee. Won’t you see that Leo Maynard and Sonny 
Sposito get nominated?’? I told him about Sonny 
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Sposito not wanting any position, and he said ‘* Maybe 
s time he will accept.** That is all that was said, 
1 I walked out. 


The two accounts given by Cohen are substantially dif- 
ferent in their content. The Company submits if any 
account is to be believed, it must be the latter, since it re- 
fleets an opinion by an older member of management that 
two men who have been with the Company many years and 
who through long experience have a sound understanding 

industry and the Company and their problems be 

negotiating committee. That management should 

its opinion that a member of a union be on a nego- 

ing committee is not unusual and does not constitute 

ference. Furthermore, Cohen’s testimony reveals that 

he did not nominate Sposito and Maynard (JA. 778). Even 

if Samuel Lentz’s remarks be characterized as an effort 

to interefere with a union, there is no evidence whatsoever 

that his remarks had any effect upon the nominations. 

The presence on the Association’s negotiating committee 

of union *‘die-hards’” Frank Smith and Al Paul certainly 

is clear evidence that Samuel Lentz had no say in the 
selection of its members. 


The mere possibility of, or potential means for, in- 
terference and support do not form a substantial basis 
for an unfair labor practice finding in the absence of 
evidence that such potential has been realized. NLRB 
v. Magic Slacks, 314 F.2d 844, 848 (CA. 7, 1963). 


F. There Was No Proof of Irregularity in the Nego- 
tiation of a Contract for Truckdrivers and Ware- 


housemen, 


To the Trial Examiner’s contention that the circum- 
stances surrounding the truckdrivers’ contract were ‘‘man- 


ifestly unusual’? the Company replies that the evidence 
is quite to the contrary. It is clear from the facts previ- 
ously discussed that the Association’s attorney asked 
Paul to have the drivers and warehousemen come to his 
office. Paul made sure that they would and let Adinolfi 
know so. The next day, Paul was called by Adinolfi and 
requested to come to his office, where Paul was asked, in 
the presence of the employees, to sign a contract cover- 
ing their terms of employment, which Paul did after agree- 
ing it was ‘‘a nice contract.’’ Nothing was secretive in 
this matter. At no time did General Counsel attempt to 
prove it was not approved by the drivers, warehousemen 
or the Association, or that it was not negotiated in any 
way. In the absence of such proof, one cannot assume the 
facts to have been so. The Trial Examiner cannot shift 
the burden of proof from General Counsel to the Company. 
No coercion may be inferred from this behavior since the 
drivers and warehousemen were not involved in the elec- 
tion about to take place. Certainly one is not prohibited 
from all actions with regard to all its employees when not 
all employees are involved in a representation proceeding. 
It is respectfully submitted that the Trial Examiner’s 
finding concerning the purpose and effects of the new 
contract is highly unreasonable and speculative. 


G. The Trial Examiner Violated the Rules of Evi- 
dence and Prejudiced. the Company’s Case. 


The Company takes strong exception to the Trial Ex- 
aminer’s blatant violation of the rules of evidence when 
he proceeded to discuss at length the contents and merits 
of a document allegedly signed at a Union meeting on July 
13, 1967, when that document was admitted for the limited 
purpose of judging witness Legare’s eredibility (JA 24, 


1.52-62). Such comment is in violation of the rules of 
evidence and prejudicial to the Company and the merits 
of this case. 


H. Conclusion—General Counsel Has Failed to Prove 
That The Company Assisted, Contributed to the 
Support of and Interfered with the Administra- 
tion of the Association. 


The evidence ax discussed above fails to prove that the 
Company has violated Section 8(a)(2) of the Act or has 
interfered with the election. A certain amount of coopera- 
tion may be extended by an employer to a properly recog- 
nized collective bargaining agent. In Wean Mfg. Co., 147 
NLRB 112. at 117 (1964), the Board stated: 


‘*The ultimate question, it seems to me, is whether 
the extent of the ‘cvoperation’ accorded by an em- 


ployer to the representative of his employees is so 
great as (1) to constitute interference with the em- 
ployees’ right to be represented by this or any other 
bargaining representatives, or (2) unduly to affect 
the ability of the representative to deal on behalf of 
the employees with an employer to which it is be- 
holden.”’ 


The Seventh Circuit Court of Appeals accords with the 
Board’s sentiments in its decision Chicago Rawhide v. 
NLRB, 221 F.2d 165, 167 (1955), where it said: 


**A line must be drawn, however, between support and 
cooperation. Support, even though innocent, can be 
identified because it constitutes at least some degree 
of control or influence. Cooperation only assists the 
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employees or their bargaining representative in car- 
rying out their independent intention. If this line 
between cooperation and support is not recognized, the 
employer’s fear of accusations of domination may de- 
feat the principal purpose of the Act, which is co- 
operation between management and labor. 


The alleged cooperation of the Company falls far short 
of control or influence. The acts of offering the use of a 
telephone, ending a sales meeting at the normal hour, the 
Association having a meeting on Company property with- 
out Company knowledge are no indication that the Com- 
pany is controlling or influencing the Association. There 
was nothing more here than ‘‘a convenient and limited use 
of company facilities as had apparently been permitted in 
the past.”*. The Powers Regulator Company, 149 NLRB 
1185 (1964). Cooperation of the employer is not neces- 
sarily assistance. Continental Distilling Sales Co. v. 
NLRB, 348 F.2d 246, (C.A. 7, 1965). 

The Company respectfully urges that on the facts pre- 
sented in this case the General Counsel has failed to sus- 
tain its burden of proof that the Company within the 
10(b) period and pre-election period assisted, contributed 
to the support of, or interfered with the administration of 
the Association. Therefore, the Complaint should be dis- 
missed as to the allegations of violations of Sections 
8(a) (2). 

However, should a finding of unlawful assistance, sup- 
port or interference be found, Respondent contends that 
the remedy should be confined to an order to cease and de- 
sist from the particular acts found unlawful, 
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Txe Boarp’s Finpinc THaT THE Union REPRESENTED A 
Masority oF THE CoMPany’s SaLesMEN 1s Not Svp- 
PORTED BY SussTantTIaL Evipexcr ox THe Recorp as a 
WHOLE. 


A. The General Counsel failed to prove that the 
Union received valid authorization cards from a 
majority of salesmen. 


When confronted with a claim by the Union, based on 
authorization cards, that a majority of the employees wish 
to be represented by it, it is crucial that the claim be in- 
tensely scrutinized since, as has been repeatedly held, a 
claim based upon authorization cards is certainly not the 
most reliable method to ascertain the employees’ desires. 

In Crawford Mfg. Co. v. NLRB, 386 F.2d 367, 371 (C.A. 
+, 1967), cert. den. 390 U.S. 1028, the Court stated: 


“On the question whether the cards evidenced an in- 
tentional and intelligent authorization by a majority 
of the employees to the union to represent them, we 
think the burden of proof was on the General Counsel 
of the Board. Engineers & Fabricators, Inc. v. NLRB 
276 F.2d 482, 487 (Sth Cir., 1967); Peoples Service 
Drug Stores, Inc. v. NLRB, 375 F.2d 551, 556, 557 (6th 
Cir., 1967). Regardless, however, of where the burden 
lay, we are obligated to scrutinize the entire record 
and ascertain whether there is substantial evidence 
for the Board’s finding here that the union, when it 
demanded recognition, was representing a majority of 
the employees. National Can Corporation v. NLRB 


374 F.2d 796, 804 (7th Cir., 1967). 


The Court further stated; thid at 372: 
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“*| . . we will not stick mechanically to the literal 
phrasing of the cards. A ghost of the parol evidence 
rule, such literalism subordinates what really counts: 
the actua! understanding of the signers.’’ (emphasi= 


added) 


It is submitted that General Counsel failed to sustain its 
burden of proof that the cards evidenced an intentional and 
intelligent authorization by a majority of employees to the 
Cnion to represent them. It is submitted that the evidence 
in the record overwhelmingly supports the Company’s 
contention that the Union did not represent a majority of 
its salesmen. That the solicitations were, in fact, deceitful 
is repeatedly evident in the record. 

Salesman Norman Goldman testified that at the first 
meeting the salesmen attended Ralph Canton, president of 
the Union, discussed an election. According to Goldman, 
Canton passed out union cards and: 


‘‘He told us that it was for an election, and if we had 
enough cards, he could demand an election, he had 
enough signatures on the cards that is.’’ (JA. 1098- 
1099). 


Canton said the cards were ‘‘only’* for an election (JA. 
1100-1101)! He told the salesmen that if he got enough 
signatures on the cards he would send a letter to the Na- 
tional Labor Relations Board and the Company demanding 
an ‘“‘clection’’, not, as the Trial Examiner states, demanding 
‘recognition’? (JA. 40, 1. 50-58) (JA. 1059, 1073-1074). 
Goldman testified that the salesmen felt they should have 
an election and so expressed themselves at the second 
Union meeting (JA. 1059). 

According to Goldman it was his understanding that the 
Union could not represent him without an election and the 


purpose of the cards was to bring about an election. Based 
upon this representation and with the understanding that 
only if a majority of his fellow salesmen voted to have the 
Union represent them would the Union do so, Goldman 
signed a card (JA. 1102-1103). 

It is respectfully submitted that the card signed by 
Goldman is invalid since its purpose was misrepresented 
as being only for an election. Cumberland Shoe Corpora- 
tion, 144 NLRB 1268 (1963), enfd. 351 F.2d 917, 920 (C.A. 
6. 1965): S.E. Nichols Company, 156 NLRB 1201, fn. 1. 
(1966). See also Marie Phillips. Inc., 178 NLRB No. 53 
(1969). 

According to salesmen Anthony Kowalezyk, whose card 
the Tria] Examiner does not even discuss, Ralph Canton 
told the salesmen when he solicited cards that upon ob- 
taining a majority, the salesmen should go along with a 
letter asking for an election (JA. 858). Kowalezyk testified 
that Canton told the salesmen that the Union could not 
represent them until after they won an election conducted 
by the National Labor Relations Board (JA. 852-853). He 
further testified that it was his understanding at the time 
he signed the card that if the Union won the election, it 
would be his bargaining agent (JA. 854). Canton stated he 
would send a letter to the Company demanding an election 
(JA. 855, 856, 857). The letter would say that the Union 
had a majority to ask for an election (JA. 856). 

Substantiating Kowalezyk’s testimony is that of sales- 
man William McEnroe, who stated that Canton told the 
salesman that once he had a majority, 


“the was going to ask the National Labor Relations 
Board to call an election so the men could vote, all the 
men could vote for or against, an election to be con- 
ducted by the National Labor Relations Board.”’ (JA. 
1006). 


On June 3, 1967, Canton told the salesmen, ‘‘Now that a 
majority have signed cards, we will petition the National 
Labor Relations Board for an election’? (JA. 1003, 1004). 
According to McEnroe, Canton ‘‘told us there was a ma- 
jority, and the men could go along with what they volun- 
tarily wished to do....’’ (JA. 1006). Canton then explained 
how the Board conducted a secret ballot election (JA. 
1007). 

It is respectfully submitted that the cards signed by 
Anthony Kowalezyk and William McEnroe are invalid as 
authorizations since it was misrepresented that the cards 
were needed to add to others so as to be able to obtain a 
Board conducted election. At no time did Canton explain 
that the cards would be used for any other purpose except 
to obtain an election. 

Further evidence of Kowalezyk’s understanding that the 
card was only for an election was provided in the uncon- 
tradicted and unrebutted testimony of salesman Kenneth 
Legare, who testified that he was given a card by Kowalezyk 
who told Legare; ‘‘ Just sign it. It just means an election.’’ 
(JA. 1133). Legare did not read it and based on Kowalezyk’s 
representation he signed it (JA, 1132-1133). That Legare 
was misled as to the purpose of the card and never in- 
tended to have the Union represent him is clear from his 
testimony that he never expressed any interest in having 
the Union represent him (JA. 1134). 

It is respectfully submitted that the card signed by Le- 
gare, which the Trial Examiner did not discuss, be found 
invalid as an authorization to the Union to be his bargain- 
ing agent since he was told it was just for an election. 
Cumberland Shoe Corporation. supra; S, E. Nichols Com- 
pany, supra. 

That the statements of Canton as to the meaning of the 
cards were conveyed to another employee is evident in the 
testimony of salesman Leo Maynard, who was solicited by 
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“rank ith who attended all the meetings Can- 
eae to the testimony of Maynard, Smith 


+> Will you sign the card? It’s merely for election pur- 


poses** (JA. 1161). 


Marnard repeatedly and consistently testified to these re- 

marks (JA. 1162. 1163, 1164, 1165). This testimony coin- 
‘ides with that ca mith. who testified that Canton told the 

smen once the Union won an election, they would re- 
present the shee (JA. 598). After Maynard signed 
the card. he told Smith he wasn’t interested in joining any 
union. He said he was satisfied where he was and ‘‘didn’t 
want anybody to be my bargaining agent’? (JA. 1162, 
116+). 

It is respectfully submitted that the card of Leo May- 
nard, which was not discussed by the Trial Examiner. 
should be invalidated as an effective authorization to have 
the Union represent him as his collective bargaining agent 
since its meaning was misrepresented as ‘‘merely’’ or 

stri ** for election purposes. Cumberland Shoe Cor- 
poration, supra: S. E. Nichols Company, supra. 

Salesman Reuben Deutsch. whose card the Trial Exam- 
iner credits withont discussion, in his written statement to 
counsel for the Company stated that Canton told the sales- 
men ‘‘if we had a majority of Brescome salesmen the 
union could petition the National Labor Relations Board 
for an election.”” Dentsch said he understood the Union 
could not represent the salesmen without an election (JA. 


1792). 


Lidge 

Further testimony concerning Canton’s talk of an elec- 
tion was provided by salesman Albert Paul who stated ‘‘We 
had no idea there was or would be an election unless we 
had a majority.”’ JA. 740). 


The evidence clearly establishes that the talk around the 
plant and at Union meetings centered on having a National 
Labor Relations Board election to determine the employees’ 
choice. Again and again an election was represented as 
the only means by which the Union could obtain recogni- 
tion. Two employees (Kowalczyk and Smith) who were 
present at those meetings solicited two employees who were 
not present and both solicitors represented the cards as 
being ‘‘merely,’’ ‘‘strictly’’, or ‘‘just’’ for an election (JA. 
1133, 1162, 1163, 1164, 1165), revealing their own miscon- 
ceptions as to the meaning of the cards and, it is submitted, 
the invalidity not only of the cards received by the solicitors 
but also of the solicitors’ own cards. The entire atmosphere 
existing at the time of the solicitation of cards sheds sub- 
stantial light on the understanding of the signers at the 
time they signed. This atmosphere, it is submitted, must 
be considered a major factor in determining the intent of 
the signers. 

Furthermore, where the atmosphere creates some ques- 
tions as to what the signers understood to be the meaning of 
the cards, it is clearly necessary to offer to the signers an 
opportunity for a clear, unequivocal expression of their 
true intent by a secret election.” To bind the signer to the 
proposition that he signed so therefore he knew what he 
was signing in the face of multitudinous evidence that he 
was told there had to be an election and the Union needed 
a majority of cards to demand an election is to have denied 
the signer in this immediate case the right to express his 
choice free from the misrepresentation and confusion in- 
duced both directly and indirectly by the statements of 
Canton at Union meetings. Even ‘‘men of some substance 
and intelligence’? as the Trial Examiner described the 


7 Member Brown, in his dissent, notes that the designating of the 
union in the circumstances of this case does not support a bargaining 


order (JA. 9). 
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salesmen, may become confused (JA. 40. 1. 9-11). It is 
respectfully submitted that the cards signed by salesmen 
Goldman, Kowalezyk, McEnroe, Deutsch, Maynard, Smith 
and Legare shold be specifically invalidated and that the 
remainder of the cards signed by salesmen who were pre- 
sent at the Union meetings should likewise be invalidated 
since they too were executed in an atmosphere, at best, per- 
meated with deceit. fraud. confusion and misrepresenta- 
It is further submitted that the card signed by salesman 
Lawrence Sameloff should be invalidated since Sameloff’s 
testimony clearly evidences that he did not recall signing 
the card (JA. 1106, 1107, 1108), and at no time desired to 
be represented by the Union. General Counsel has failed 
to support its burden of proof. Sameloff held a withdrawal 
eard from the Union since he did belong to the Union when 
employed at Fisher Wines, Incorporated (JA. 1104, 1105). 
This card permitted him re-entrance to the Union without 
paying the full initiation fees. Why shouldn’t he maintain 
that card! 

Sameloff testified that before receiving Canton’s letter 
of June 8, 1968, he told Mervyn Lentz and Stanley Gold- 
stein that with regard to the union ‘‘if anything should 
come at this time or anything I would speak for myself’’ 
(JA. 1109). He went on: 


‘*T said to them at that time that I — if I remember 
Brescome was not union, and so long as Brescome was 
not union, if anything should come up or anything, I 
could speak for myself and argue for myself, and at 
any such time I would not accept anybody or anyone 
for a bargaining power for myself. I would speak for 
myself and discuss for myself (JA. 1109-1110).’’ 


At a later date Sameloff told his fellow salesmen: 


eased As far as I am concerned, even though I hold 
a withdrawal card in the union and am an active mem- 
ber, I don’t have anyone representing me with the 
company until I learn where I stand with the company 
union, with management or anyone including the As- 
sociation,’? and I was new in the Association, and I 
stated to every single man and everybody in the com- 
pany at the time, ‘‘I don’t want anyone talking for 
me but myself at that time and until I know whether 
we are union or not.’’ I still feel the same way. (JA. 
1111-1112) 


Sameloff went on to testify that no one will represent him 
‘until we decide whether we go union or not’’ (JA. 1113). 
Surely, those are not remarks by one necessarily in sym- 
pathy with the Union. By ‘“‘going”’ union, Sameloff ex- 
plained, he meant if a majority vote to join the Union (JA. 
1115). Sameloff based this comment upon his prior ex- 
periences at Fisher Wines, Incorporated, where the em- 
ployees held a secret ballot election to determine if they 
would “go”? union (JA. 1115-1116, 1119-1120). The Trial 
Examiner’s attempts to discredit Sameloff by claiming his 
positions are inconsistent is highly incredible in view of 
the above expressions of sentiment by Sameloff. 

Indeed the understanding of Sameloff was certainly what 
Congress intended when it passed the Act, for as Sameloff 
stated. 


Trial Examiner: Did anyone tell you this [an elec- 
tion] is the only way you can do it? 

The Witness: Nobody told me. I think it was the 
— it is the democratic way. 

Trial Examiner: Nobody told you? 
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The Witness: No one told me one way or the other 


whether you had to vote or not. I just took it for 

ted you have to vote on these things. Nobody just 
goes up to You and says, **You are union.’’ and every- 
body is union. You have to vote. You have to voice 
Fou are union (JA. 1116). 


Samelof repeatedly stated that ‘so long as the fellows 
voted majority which way”* they wanted to go, you could 
have a union (JA. 1117, 1118). 

It is respectfully submitted that the card allegedly signed 
by Samelotf at some unknown location and under unknown 
circumstances be invalidated as an effective authorization. 
The record reveals that at no time did Sameloff wish the 
Union to represent him unless and until a majority of the 
salesmen voted by secret ballot to ‘“‘go union’’. Sameloff 
expressly declared to both management and his fellow 
salesmen that he would speak for himself. At a later date 
he ae he would speak for himself until such time as he 
knew whether the men would ‘‘go union’’. The testimony 
of Sameloff clearly rebuts any presumption or evidence 
that Sameloff. when and if he signed the card, authorized 
the Union to be his bargaining representative. According 
to Sameloff only if the Union won an election could it be 
his bargaining representative at Brescome. Clearly, the 
General Counsel has failed to prove the authenticity of 
Sameloff’s ecard. 

Deutsch and Sameloff stated the Union could not repre- 
sent the salesmen without an election. Maynard, Goldman 
and Legare were told the cards were ‘‘only”’, ““merely,”’ 
or **strictly’’ for an election. Seven card signers out of 
thirteen have evidenced not merely a question as to the 
meaning of the cards, but in fact definite understanding 
that they were only for election purposes. 

It is respectfully submitted that under the circumstances 
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described above, the Union did not possess valid authoriza- 
tion cards from a majority of salesmen, In those instances 
involving Maynard, Goldman and Legare, the cards were 
represented as being ‘‘only’’, ‘‘merely”’, or “‘strictly’’ for 
an election. Such a misrepresentation as viewed by the 
Board in Cumberland Shoe Corp., 144 NLRB 1268 (1963), 
enfd. 351 F. 2nd 917 (C.A. 6, 1965), clearly negates the 
allegation that the card was valid for the purposes of 
designating a union as collective bargaining representative. 
See Amalgamated Clothing Workers of America v. NLRB 
(Sagamore Shirt) 124 App. D.C., 365 at 373-374, 365 F. 
2nd 898 at 906-907 (1966) ; Amalgamated Clothing Workers 
of America v. NLRB (Hamburg Shirt) 125 App. D.C. 275 
at 280, 371 F. 2nd 740, 745 (1966). Such wording ‘‘deliber- 
ately and clearly cancels’ the language of the card since it 
directs the signed to disregard and forget the language of 
the card. See Amalgamated Clothing Workers of America 
v. NLRB (McEwen Mfg. Co. — App. D.C. —, 419 F.2nd 
1207, 1209 (1969). 

Since Smith and Kowalezyk solicited cards from two of 
the above employees and used the terminology stated 
above, it is clear that their understanding was that the 
cards were only for the purpose of obtaining an election. 
See Marie Phillips. Inc., 178 NURB No. 53 )1969). Fur- 
thermore, the record as illustrated above reveals that 
Deutsch and Paul understood the ecards did not give the 
Union the authority to represent them without an election. 
McEnroe also testified that there had to be an election 
before the Union could represent the employees and that 
the cards were needed so as to obtain a National Labor 
Relations Board conducted election, At no time according 
to the testimony did Canton explain that the cards would 
be used for any purpose other than an election. 

This court in UAW v. NLRB (Preston Products Co.). 
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129 App. D.C. 196, 202, 392 F.2nd S01 at SO7 (1967) cert. 
denied 392 U.S. 906, stated: 


It is entirely possible, of course, that in a particular 
case the credited evidence as to the circumstances 
under which the cards were signed would reveal such 
gross misstatement as to the union’s intention with 
respect to an election, or as to matters unrelated to 
an election, that the Cumberland rule would not be 
applied by the Board. Nor would we require its appli- 
cation, for given such gross misrepresentation the em- 
ployee’s signature on the card could not be construed 
as a fair and free designation of the union as his 
bargaining agent. Thus Cumberland does not articulate 
an absolute rule, but rather a useful and well founded 
rule of thumb. 


The record in the immediate case reveals a prime example 
of an atmosphere in which gross misrepresentation existed 
in the solicitation of employees’ signatures. From the cir- 
cumstances described it is apparent that a majority of the 
employees understood that the signing of the cards was 
merely for the purpose of obtaining a Board-conducted 
election. The statement of Canton resulted in the creation 
of an atmosphere replete with confusion and misunder- 
standing and the misrepresentations were fraught with 
fraud and deceit. 

The general reluctance of the courts to accept the relia- 
bility of authorization cards as an indication of an em- 
ployee’s wishes is becoming more and more widespread. 
NLRB vy. Flomatic Corp., 247 F.2nd 74, 78-79 (C.A. 2, 
1965); Forth Smith Broadcasting Co. v. NLRB, 341 F.2nd 
374 (CA. &, 1965); Peterson Bros. v. NLRB, 342 F.2nd 
221 (CLA. 5, 1965); NLRB v. Hannaford Bros. Co., 261 F. 
2nd 638 (C.A. 1, 1958): NDURB vy. Johnnie’s Poultry, 344 
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F.2nd 617 (C.A. 8, 1965). A number of courts have likewise 
seen fit to discredit the reliability of the cards. In NLRB 
v. Swan Super Cleaner, 384 F.2nd 609, 618 (C.A. 6, 1967) 
the court stated: 


‘‘We believe that whatever the style or actual words 
of the solicitation, if it is clearly calculated to create 
in the minds of the one solicited a belief that the only 
purpose of the cards is to obtain an election, an inva- 
lidation of such card does not offend our Cumberland 
rule.’’ 


In NLRB v. S. E. Nichols Company, 380 F.2nd 438, 445, 
(C.A. 2, 1967), Judge Friendly stated: 


“It is quite a different matter to permit a union to 
attain recognition by authorization cards procured on 


the affirmative assurance that there would be an elec- 
tion without a further clear explanation that the cards 
can and may also be used to obtain recognition without 
any subsequent expression of preference by the em- 
ployees; such a half-truth gives the employees the 
false impression that they will have an opportunity in 
all events to register their true preferences in the 
secrecy of the voting booth. As has been well said, 
Note, supra, 75 Yale L. J. at $26: ‘If the employee 
thinks the cards will lead to a secret ballot, he can 
insure himself against the possibility of future retalia- 
tion and prevent harassment only by signing. Such an 
employee may sign a card planning to vote against 
the union or at least intending to reserve decision 
until he hears the employer’s views or talks to fellow 
employees.’ 

We decline to encourage such an impairment of em- 
ployees’ section 7 rights.’* 
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The Seventh Cireuit stated in VLRB v. Dan Howard 
Manufacturing Co., 390 F.2nd 304 (1968) at 309, ‘We apply 
the restatement in Swan of the Cumberland rule and hold 
that ‘in its total context” the only reasonable inference 
that can be drawn... (was that the solicitation created in 


the employee's mind a) misapprehension as to what signing 


the card meant and that her signature on the ecard did not 
represent an intention to designate the Union as her bar- 


gaining agent.” 

The Eighth Circuit in Bauer Welding & Metal Fabrica- 
tors. Inc. v. NLRB, 358, F.2nd 766 (1966) at 774, rejected 
the C pee rland mechanical approach when statements were 
*‘designed for the purpose of, and succeeded in, creating 
the impression in the minds of the employees . . .’’ that the 
cards would be used only for an election. 

The same result was reached by the Fifth Cireuit in 
Engineers & Fabricators. Inc. v. NLRB, 376 F.2nd 482 
(1967) and in NLRB v. Southland Paint Co., 394 F.2nd 717 
(1968) and by the Second Cireuit in NLRB v. River Togs. 
Inc. 382 F.2nd 198 (1967). Then the Fourth Circuit in 
Crawford Manufacturing Co. v. NLRB, supra, and NLRB 
:, S. S. Logan Packing Co., 386 F.2nd 562 (1967), noted in 
particular circumstances ‘‘a prevalent and pervading mis- 
conception (as to the purpose of the cards) when generated 
by the union organizers’ representations,’’ and refused to 
enforce the Board’s bargaining order. 

The First Circuit’s decision in NLRB x. Southbridge 
Sheet Metal Works, Inc., 380 F.2nd 851 (1967) was relied 
on by the General Counsel of the Board to show conflict 
with other circuits in his petition for certiorari in the 
Crawford case. Although enforcing the Board order, the 
Southbridge decision appeared to reject the Board’s ra- 
tionale. The court in Southbridge looked to the nature of 
the “thard sell’? and asserted it would not go ‘‘so far as to 
say that a misrepresentation cannot ever vitiate a card”’ 
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unless ‘sole purpose’? language is used. Later, in NLRB 
v. Sandy’s Stores, Inc., 398 F.2nd 268 (1968), the First 
Cireuit broke away completely and, in rejecting the Board 
order, said at 271: 


To uphold the Board’s determination . . . we would 
have to affirm two Board reversals of the Trial Exam- 
iner on eligibility, two reversals on the validity of 
card authorizations, and six findings of validity of 
cards not considered by the Trial Examiner . . . More- 
over, affirmation of the card authorization findings 
would require reliance in the most mechanical sense 
on the Cumberland rule, an approach rejected by a 
number of other circuits and, we think, not necessarily 
commanded in the instant case by our own remarks in 
NLRB v. Southbridge Sheet Metal Works, Inc. 380 
F.2nd 851 (1st Cir. 1967). 


It is respectfully submitted that the General Counsel 
failed to sustain its burden of proof that the cards evi- 
denced an intentional and intelligent authorization by a 
majority of employees to be represented by the Union. 
In view of the evidence of confusion and misrepresenta- 
tion and the manifest efforts of the president of the 
Union to create such confusion, it is submitted that this 
Court is presented with an examplary set of circumstances 
in which to suport its statement set forth above in the 
Preston Products case. Not only do we have three ecards 
(Maynard, Goldman and Legare) that were signed on the 
basis of misrepresentation using the ‘‘magie words** of 
Cumberland, but we also have five cards (Smith, Kowal- 
ezyk, Deutsch, Paul and McEnroe) which were executed 
under a gross misconception induced by the Union's pre- 
sident as to their purpose. As the Fourth Cireuit Court 
stated in Crawford Manufacturing Co. v. NERB, supra, at 
372, “. .. what really counts: the actual understanding of 
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standing than the remarks of Goldman, McEnroe, 
Deutsch. Kowalezyk and Smith, both when soliciting cards 
and when testifying to the remarks made by Canton at 
Union meetings. 

NLRB vy. Gissel Packing Co. 395 U.S. 575 
e Supreme Court recognized that the union or- 
ganizers abuse the rules for card solicitations by misrepre- 
senting the effect of signing a card. The Court warns that 
Trial Examiners should ascertain whether the union ad- 
herent’s words were deliberately and clearly calculated to 
lead the signer to disregard the language of the card and 
the *‘trial examiners should not neglect their obligation to 
ensure employee free choice by a too easy mechanical ap- 
plication of the Cumberland rule’’ (at 607-608). 

It is submitted that the immediate case presents the 
eXact situation to which the Supreme Court addressed it- 
~elf when it cautioned against the mechanical Cumberland 
rule — namely, a solicitation of employees fraught with 
misrepresentations as to the meaning of the cards. Of 
course, further complications exist as a result of the 
existences of authorization cards for the Association, as 
well as the Union, signed by a majority of employees. Even 
absent the misrepresentations by the Union president, are 
we not faced with two claims allegedly suported by card 
majorities! While Gissel Packing does not deal with this 
issue, it certainly presents evidence that either misrepre- 
sentations existed when the union solicited cards — or the 
ernployees did not understand the meaning of the cards. 


B. A Question Concerning Representation Exists 
Since A Majority of Employees Also Signed 
Cards for the Association 


While the Trial Examiner states that ‘‘we are dealing 
with men of some substance and intelligence, who may well 
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be held to have known what they were doing when they 
executed such authorizations,’’ he proceeds, with one 
swoop to cover over the fact that these salesmen signed 
cards for the Association at the office of the attorney for 
the Association by claming they did so as a result of 
‘‘Respondent’s encouragement’’ of adherence to the As- 
sociation, and it was not a ‘‘free and voluntary act on the 
part of the salesmen’’ (JA. 34, 1. 50-54). Yet the Trial 
Examiner did find that Company did not direct, encourage, 
or ratify the visits of individual salesmen to the office of 
the Association’s attorney (JA. 34, 1. 42-47). Is not the 
Trial Examiner establishing a double standard for testing 
the validity of authorization cards? In fact, there is no 
evidence that these signatures were not gained in the ac- 
ceptable manner insofar as Board law is concerned. The 
only evidence that we have concerning ‘‘coercion’’ is that 
Ralph Canton, not the Company, told the employees to 
sign anything to mislead the Company and ‘‘go along” 
with the Association. But what was the true intent of 
these employees who ‘‘knew what they were doing’’ when 
there was no fraud or deceit involved in their signing for 
the Association? Perhaps it was in fact to authorize the 
Association to continue as their collective bargaining rep- 
resentative. According to the testimony of eleven salesmen 
and the sister of another, who witnessed her brother’s 
signature, these cards were signed between the dates July 
7 through July 19, 1967: 


Name Date Signed Transcript Exhibit 
Daniel Shea July 14,1967 JA, 298-299 JA. 
Henry Gasiorck July 14,1967 JA, 298-299, 411-418 Rs JA 
Albert Paul July 7, 1967 841- 844 JA, 713-716 R1s JA. 
Alfred Cohen July 19, 1967 941- 943 JA, 796-798 R20 JA. 
Joseph M. Leahy July 12,1967 1179-1180 JA. 936-937 R28 JA. 
William J. McEnroe July 18, 1967 1300-1301 JA. 1000-1001 RS$1 JA, 
Reuben Deutsch July 14,1967 1379-1381 JA, 1047-1049 R34 JA. 
Bruno Golaski July 18,1967 2755-2757 JA, 1582-1584 R51 JA.2 
Frank L, Smith July 14,1967 JA. 512 R 54 JA. 
Leo Maynard July 14,1967 2789-2791 JA. 1587-1589 R55 JA. 
Fred A, Dressler July 19,1967 2803-2804 JA. 1592-1598 R56 JA, 
Maurice L, Sposito July 12, 1967 2829-2882 JA. 1594-1597 R57 JA. 
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Of the twelve signers Listed above, nine signed cards 
(valid or invalid) distributed by the Union. Under these 
cireumstances. the real inzent of these nine men cannot be 
determined until, at least, they have the opportunity to 
vote by secret ballot. The signing of cards by the nine men 
for both the Union and the Association lett only four pos- 
sible valid designations for the Union, making it a minority 
union which if the Company recognized would have been an 
unfair labor practice. Intalco Aluminum Corp. 169 NLRB 
No. 136 (1968). Even if the Company was not aware that 
some employees who had signed cards for the Union had 
also signed for the Association and had extended recogni- 
tion to the Union in good faith, it would have been violating 
Section S(a) (2) of the Act by recognizing a minority 
union, whether it acted in good or bad faith Allied Super- 
markets, Inc.. 169 NLRB No. 135 (1968); International 
Ladies’ Garment Workers’ Union, AFL-CIO (Bernhard 
Altmann Texas Corp.) v. NLRB, 366 U.S. 738 (1961). To 
recognize one of two competing unions while the employ- 
ees’ choice is in doubt is an unfair labor practice. NLRB 
v. Signal Oil & Gas Co., 303 F.2d 785 (C.A. 5, 1962); St. 
Louis Independent Package Co. v. NLRB, 291 F.2d 700 
(CA. 7, 1961). Since there was no uncontestable evidence 
of majority by the Union, recognition of it by the Company 
would have constituted an unfair labor practice. Retail 
Clerks Union, Local 770 v. NLRB, 370 F.2d 205, 207 (C.A. 
9, 1966): NLRB v. Air Master Corporation, 329 F.2d 553, 
557 (CLA. 3, 1964). 

A key rationale of the Board’s Midwest Piping doctrine 
(Midwest Piping and Supply Co., 62 NURB 1060 (1945)) is 
that authorization cards obtained when competing unions 
are soliciting are unreliable evidence because of the ex- 
perience of duplication of signing cards. In Midwest Piping, 
the Board stated at 1070: 
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it is well known that membership cards obtained 
during the heat of rival organizing campaigns like 
those of the Respondent’s plants do not necessarily 
reflect the ultimate choice of a bargaining represen- 
tative, indeed the extent of dual membership among 
the employees during periods of intensive organizing 
activity is an important unknown factor affecting 
determination of majority status which can best be 
resolved by a secret ballot. 


There is no question in the immediate case that the Com- 
pany was faced with conflicting claims. As aforementioned, 
the Association had signed cards from twelve (12) em- 
ployees, nine (9) of whom signed cards for the Union. It 
is just this ‘‘dual membership’’ which the Board feared 
when it established the Midwest Piping ‘‘doctrine’’. Where 
both the Union and the Association have obtained the 
signatures of a majority of salesmen how can it be ascer- 
tained which organization is the true representative, ex- 
cept by a secret ballot election? Clearly, neither party 
possessed indisputable proof of majority: therefore a 
question concerning representation existed and the Com- 
pany could not delegate unto itself the authority to re- 
solve that question short of an election. Midwest Piping 
& Supply Co., supra; Iowa Beef Packers, Inc., 144 NLRB 
615, 619 (1963); Novak Logging Company, 119 NLRB 
1573, fn 7 (1958): The Wheland Co., 120 NLRB $14 (1958) ; 
Modine Mfg. Co., 180 NLRB No. 70 (1969) ; see also Wil- 
liam Penn Broadcasting Co., 93 NURB 1104 (1951). 


The Board urges that because the Company allegedly 
engaged in unfair practices in support of the Association, 
it cannot rest its defense on the Midwest Piping doctrine. 
Assuming arguendo that the Company did commit unfair 
labor practices, is not the Board losing sight of the pur- 
poses of the Act by declaring that the Association which 
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received a majority of votes and had cards allegedly signed 


by a majority of employees shall not represent the em- 
ployees and the Union which lost the election and also 
claimed to have cards allegedly signed by a majority of 
emplorees shall be the exclusive representative! The pur- 
pose of the Act is to enable employees to select their own 
representative, not to have the Board designate one over 
the other, especially where both are claiming card major- 
ities, as is the case here. Additionally, where a true ques- 
tion concerning representation exists, as it did here, the 
Company would have co:nmtted an unfair labor practice 
by recognizing the Union (see Member Brown’s dissent 
JA. 9). Its refusal to extend such recognition should not 
now be condemned as a violation of Section 8(a) (5). Fur- 
thermore, it should be noted that prior to the demand for 
recognition, the Employer knew nothing of the Union’s 
activity and the only 8(a)(2) assistance alleged was the 
passive membership of two alleged supervisors in the As- 
sociation. (See Member Brown’s dissent, JA. 9 & 10). 


C. The Proper Remedy Is to Direct A New Election 


While the Board argues that an election cannot be held 
because a free choice is impossible, it denies to the em- 
ployees the only possible remedy where both labor orga- 
nizations claim to have a card majoirty. Is the Board 
saying that activities in 1967 will prevent a free choice in 
1970? Is the Board not encouraging reverse discrimination 
wherein an employer faced with two competing claims of 
representation can actively assist the union it wants 
defeated with the object of forcing the Board to name the 
favored union the true bargaining agent even where there 
ix considerable doubt as there is here!?! Or is the Board 
favoring one union over another merely because one is 
nationally affiliated and the other is independent? 
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The Board in its Brief cites Amalgamated Clothing 
Workers of America v. NLRB (McEwen Mfg. Co.) — App. 
D.C. —, 419 F.2d 1207 (1969) cert. den. — U.S. —, and 
Amalgamated Clothing Workers of America v. NLRB 
(Block & Southland Sportswear), — App. D.C. —, 420 
F.2d 1296 (1969) in support of its bargaining order. It is 
respectfully submitted that these cases are inapposite since 
there were no competing unions and the Midwest Piping 
doctrine was not even raised. Again, the Board in its over 
zealous efforts to take action against a company it alleges 
committed numerous unfair labor practices, or even posx- 
sibly to support one union over another, fails to recognize 
the purpose of the Act to protect employees and afford 
them a free choice and instead penalizes the same employees 
by ordering the Employer to negotiate with a union solely 
because the Employer opposed that union — not because 
the employees want that union. The proper remedy avail- 


able to the Board is to cure the alleged unfair practices and 
then to direct a new election so that the employees may 
make their selection pursuant to Section 9 of the Act. 


Ul. Tue Trav Examiner Was Correct Ix His Frxvrxe 
Tat Tue Company Dip Not Dominate THE AsSOCIA- 
TION 


In finding that the Association was not dominated by 
the Company the Trial Examiner properly considered all 
the relevant evidence within the 10(b) period and found 
no proof of domination. At no time did the Company 
participate in the application, acceptance or election of 
any alleged supervisors to membership or as officers in the 
Association, or encourage, authorize or ratify their ac- 
tivities in the Association. 

There is not one scintilla of evidence that the Company 
controlled or dictated any of the actions of the Associa- 
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tion. General Counsel has failed to show that the Company 
interfered in any way with the conduct of meetings of the 
Association or the content of those meetings. Even though 
the Trial Examiner appeared prone to acknowledge most 
of the inferences drawn by the General Counsel and to 
repeatedly consider ‘*suggestions’’ of General Counsel, 
where no proof was in fact presented, he clearly recognized 
that General Counsel failed to sustain its burden of proof 
cee the alleged domination. A disestablishment or- 
is a radical remedy, not to be taken lightly or easily 
erred from circumstances which themselves lack cre- 


er 
inte 
rte 


In 
} 
Le 


dence. No presumption of domination can exist when there 
no substantive proof of acts considered to indicate do- 
mination in any form. 

In order for the Board to order the disestablishment of 
the Association. jt must find domination of the Association 
by the Company. The domination standard is actual con- 
trol, as distingn'shed from mere assistance NLRB v. 
Newport News Shipbuilding & Dry Dock C.. 308 U.S. 241, 
249 (1938): NLRB v. Clegg 304 F.2d 168 (C.A. 8, 1967). 
The Company urges that there is no evidence of actual 
control by the Company of the Association. The Associa- 
tion functioned independently of the Company, was free of 
any Company pressure or direction, and in fact it has 
successfully insisted on its demands during negotiations. 
Such independence is a far ery from the situations in which 
domination has been found, Newman-Green, Inc., 161 
NLRB No. 94 (1966). Furthermore, there is no evidence 
that the Company participated in the internal affairs of 
the Association. The minutes show the Association has 
had its own officers independently selected by its members, 
it collects dues, holds formal meetings outside the plant 
and engages in negotiations free of the Company’s control 
or influence. All of these factors support a finding that 
there was no domination and a disestablishment order is 
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not warranted. Higgins Industries, Inc. 150 NLRB 106, 
119, 120 (1964), see also Nutone Incorporated, 112 NLRB 
1153 (1955); Plastic Age Company, ete. 111 NLRB 121 
(1955); Guard Services, Inc., 134 NLRB 1753 (1961) and 
Jomax Apparel Company, 146 NLRB 526 (1964). 


CONCLUSION 
For the reasons stated above, it is respectfully submit- 
ted that the Petition for Enforcement in Case No. 23, 867 
should be denied and the Petition for Review in Case No. 
23, 731 should also be denied. 
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The outstanding characteristic of the company’s brief 
is its disregard of the limitations of the present proceed- 
ing. Whereas the statute provides that the Board’s order 
is entitled to enforcement if there is substantial evidence 
on the record considered as a whole to support it, the brief 
proceeds on the opposite premise—that the order must be 
set aside if some evidence can be gleaned from the record 
which would support a different order. Accordingly, the 
facts which the Board found and on which its order is 
based are mentioned only fleetingly and, instead, matters 
are repeatedly asserted to be fact which were not found 
below and are supported either by no evidence at all or 
only by the testimony of witnesses who were discredited 
by the trier of fact.? Inevitably, therefore, the company’s 


? The most elaborate instance of this technique is the Statement 
of the Case which purports to recite the “Background of the 
Association’’ (Co. br. pp. 3-12). No mention is there made of the 
critical facts, found below, that (1) on at least one occasion the 
company had given (or ‘‘advanced’’) money to the Association to 
pay its counsel; and (2) in the whole history of the Association 
no contract was signed which provided any improvement of benefits 
to the salesmen. Rather, the company takes pains to bestow upon 
the relationship between the Association and the company the 
patina of collective bargaining. But free use of such words as 
“‘bargaining,’’ ‘‘diseussed’’ and ‘‘negotiating’’ cannot obscure 
the true situation shown by the record. Two examples will suffice 
to illustrate the point: 

In describing the 1960 negotiations the company says: ‘‘ Wages, 
hours, drivers’ pay, salesmen’s commissions, holidays and vacations 
were discussed, with special attention to an increase in salesmen’s 
commissions on half gallons of various brands of whiskey and gin 
(JA. 1204-205, 1520).’? (Co. br. p. 5). The company’s own witness, 
Comptroller Goldstein, described the “special attention’’ given 
this subject as follows: 


Q. What was the nature of the discussion if you recall? 


A. The nature of the discussion was that the salesmen wanted 
more commissions on these items. 
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legal argument is addressed to the case which the company 
wishes it had made out before the Board rather than the 
actual case which is before the Court.* 

It would only compound confusion to trace the company’s 
argument step by step and point out each inaccuracy and 
omission. It may, however, provide a further measure of 
the reliability of the company’s brief to analyze one section 
of it in depth. We have chosen for this purpose Section I C 
which deals with the finding that the company instigated 
the Association’s meeting on June 23, 1967. This incident 
is described in A. 22-23, quoted in full in our opening brief. 
The importance of this episode is recognized on all sides. 
It came at a time when the company union had obtained 
authorization cards from a majority of the salesmen and 


Q. And what was the company’s reply to that? 

A. The company was working on a short markup on these 
items at the time, and there was no room to increase the 
commissions on these items. (A. 1206). 

The upshot, predictably, was that the commissions were not in- 
creased. 

The company claims that the Association was responsible for 
the increase in benefits which the drivers obtained in 1960 (Co. 
br. p. 6). Mr. Goldstein’s testimony is to the contrary: 

A. Originally Mr. English [President of the Association] told 
us that the drivers were dissatisfied with the rates that we 
had offered them. I spoke to some of the drivers myself. 

Q. And what followed your conversation with Mr. English 
and the drivers, if anything? 

A. Following our conversation I spoke with Mr. Sam Lentz, 
and we agreed to give the drivers more money. 

Q. And did you discuss this with anyone from the Association ? 

A. After I finished the discussion with Mr. Sam Lentz, I 
informed Mr. English that we would increase the rates to 

the drivers. (A. 1177-1178). 

It was thus established by the company’s own witness that the 
President of the Association was merely an emissary between the 
drivers and the company. 


2 Indeed, a substantial portion of the company’s brief repeats 


in hace verba the arguments which it had advanced unsuccessfully 
before the Board. 
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had sent its demand for recognition to the company. The 
company had already entered upon a course of interroga- 
tions and threats to dissipate support for the union and 
encourage adherence to the Association. Now, it was pre- 
paring to use the Association to evade its duty to bargain 
with the union by laying the predicate for its defense that 
there were conflicting claims for representation. 

After a somewhat abbreviated description of salesman 
Paul’s testimony (on which the Examiner’s findings were 
based) the company invites the Court to reverse the Trial 
Examiner’s determination that Paul’s rather than May- 
nard’s version of this incident is entitled to belief. In this 
connection the company claims that ‘‘Paul’s own affidavit 
(A. 1735-1740] * * * contradicts his testimony’’ in that 
**no mention is made of Samuel Lentz in that statement,’’ 
(Co. Br. p. 21). The company has misread the statement, 
for Paul said, ‘‘I suggested that we hold it off but Sam 
Lentz came up to me and said ‘Don’t you have a phone 
call to make?’ I said—yes but we have a meeting now. 
He told me to make the phone call right then and there. 
I went in and used Mervyn’s phone and called Adinolfi.”’ 
(A. 1736). 

The company then advances, with certitude but without 
citation of authority, a proposition of law: ‘‘The sugges- 
tion by Samuel Lentz that Al Paul use his telephone to 
make a phone call to Joseph Adinolfi is certainly not an 
unfair labor practice.’’ (Co. br. pp. 21-22). Of course, the 
gravamen of the offense is not that the company gave the 
Associatitn 10¢ worth of support by the free use of its 
telephone, but rather that it instigated a mecting of a 
labor organization. As such, it certainly was an unfair 
labor practice—within both 48(a)(1) and §8(a)(2); it 
was also a major step in the company’s plan to achieve its 
ultimate objective—evasion of its statutory duty to bar- 
gain with the union. 

The company next ventures a pleading point: The find- 
ing ‘‘that Mervyn Lentz directed Al Paul to call a meeting 
of the Association”’ is ‘‘barred’’ because those facts were 


5 


not alleged in the complaint (Co. br. p. 22). However, no 
objection was made to the receipt of the testimony on 
which this finding was based (A. 662) and the company 
excepted to this finding only ‘‘for the reason that it is 
unsupported by the evidence on the record and ignores 
and distorts the facts in an attempt to justify an erroneous 
decision.’’* The objection is, therefore, untimely.‘ 

The defense asserted for Mervyn’s action, ‘‘The effort 
of the Company to accommodate the desires of the em- 
ployees is certainly not illegal under the Act’’ (Co. br. 
p. 22), would be pertinent if the meeting had been held at 
the behest of the employees. But the record and the findings 
show that the meeting was called and scheduled ‘‘to ac- 
commodate the desires’’ of the employer. That difference, 
of course, is central to the scheme of the entire Act. The 
company’s further assertion that ‘‘There is no evidence 
that each employee or the employees as a group were 
directed by the Company to go to that meeting’’ (Co. br. 


3 Company exception No. 44, A. 100-101. 


4The complaint did allege ({[8(a)) that the company did ‘‘by 
its officer and agent Samuel Lentz, urge and direct employees of 
Respondent to attend meetings of the Association.’’ and Mervyn's 
action was simply part of the same course of conduct. It is absurd 
to suggest—as the company also did by a motion for a bill of 
particulars which the Board denied—that a complaint must spell 
out all the evidence on which the General Counsel will rely. 

Another procedural point, which is likewise without merit, is 
presented as Part I G of the company’s brief. which takes ‘‘strong 
exception to the Trial Examiner’s blatant violation of the rules 
of evidence * * *.”’ Co. br. p. 27. This vehement objection is ad- 
dressed to the Examiner’s discussion of a document which he 
had admitted for a limited purpose. Contrary to the company’s 
charge, the Examiner was entirely faithful to his original ruling, 
to which he expressly referred in the passage to which objection 
is made. The Examiner merely described the document and the 
controversy surrounding it, and, far from relying on it in his 
unfair labor practice findings, stated: ‘‘it is not necessary to the 
decision of the issues herein that these matters be resolved.’’ A. 24, 
ll. 60-62. Thus, there was neither error nor prejudice. The com- 
pany’s objection is a sham. 
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p. 22) is simply belted by Paul's credited testimony.® That 
the salesmen did attend that meeting ‘‘after working hours 
on a Friday’* when they “were on their own time’’ (Co. 
br. p. 22), manifests ‘tthe economic dependence of the 
employees on their employers, and the necessary tendency 
of the former, because of that relationship, to pick up 
intended implications of the latter that might be more 
readily dismissed by a more disinterested ear.’? N.L.R.B. 
v. Gissel Packing Co.. 395 U.S. 575, 617. It was, of course, 
precisely because Congress understood the employees’ 
economic dependence that the statute prohibits employer 
interference with employee organization rights. 


nal paragraph of this section the company pro- 
responsibility may be attributed to it for 

was said or done at that meeting. But the 

record cries out the existence of ‘‘collusion between the 
attorners for the Association and the Company’’ (Co. br. 
p. 22). If Samuel Lentz had not spoken to Adinolfi prior 
to Paul’s initial call, Adinolfi’s response to Paul would 
have been mystification, and if one of the Lentzes had not 


$ Q. Did you say anything to him [Mervyn Lentz]? 

A. I told him I had already called up Mr. Adinolfi and made 

rrangements for a week from that Friday and the time 

was set for 10 o'e lock on Friday. He told me to call back 

5 o'clock that very same day, and I 

what poner the meeting. He said, ‘‘Well, we will 

2 the meeting up.’’ So after that, I called Mr. Adinolfi 

and agreed for a meeting that same afternoon, and I so 

told Mr. Lentz that the meeting was arranged and set 

for that afternoon, and he said, ‘‘Well, as soon as the 

sales meeting is over, direct the men to report to Mr. 
Adinolfi’s office at 5 o’clock.”’ 

. What did yon do if anything? 

. I returned back to the salesroom and sat down, and as 
soon as the meetings were over, I so informed the men 
of what they were to do. 

. Then what happened? 

. Well, they weren’t too happy about it to begin with, but 
T told them I was just doing as directed, and we reported 
down to Mr. Adinolfi’s office. (A. 662-663). 
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spoken to Adinolfi before the second call, Mervyn Lentz 
would not have known that someone in Adinolfi’s office 
would be available for a meeting that evening. To be sure, 
there is no direct evidence of collusion (see Co. br. p. 22); 
there rarely is. But administrative agencies, like courts, 
are permitted to draw reasonable inferences from that 
evidence which is available. Cf. Interstate Circuit Co. v. 
United States, 306 U.S. 208, 221. Nor is it even necessary 
to find collusion between company and counsel to con- 
clude that anything that happened at the June 23 meeting, 
or otherwise under the auspices of the Association, was 
tainted by the company’s insistence that the meeting be 
held—and by its other unfair labor practices. 


I. 

We think it will focus attention on the real issues in 
this case to summarize the various findings of unfair 
labor practices which are the basis of the Board’s order 
and to reply briefly to the company’s argument on those 
issues. 

a. The Violations of § 8(a)(1). 

The Board’s finding that the company had violated 
§ 8(a) (1) was based on numerous interrogations and threat- 
ening and coercive statements by Samuel and Mervyn Lentz 
and Comptroller Goldstein. These are described at A. 19, 
1, 23—A. 22, 1. 19, and A. 25, 1. 17—A. 28, 1. 35. The com- 
pany’s brief does not even discuss the interrogations. The 
company’s ultimate prayer is nevertheless that the Board’s 
order should be denied enforcement; it apparently hopes 
that these violations will be overlooked. 

Other 8(a)(1) violations are sought to be justified by 
reference to §8(c) of the Act. But the contention ‘‘that 
the alleged remarks of Samuel and Mervyn Lentz con- 
tained no threats or promises of benefit and did not impede 
the free choice of the employees’’ (Co. br. pp. 23-24) is 
supported not by discussion of those ‘‘remarks’’ but by 
a recitation of some other cases (id. pp. 23-24), all of which 
antedated N.L.R.B. v. Gissel Packing Co., 395 U.S. at 


e that case is now controlling as to both the 

g = S(e) and the scope of review (id. at 620), 

and any ‘‘assessment of the precise scope of employer 

expression, of course. must be made in the context of its 

labor relations setting’’ (id. at 617), the company plainly 

has not shown that the Board erred in rejecting the § 8(c) 
defense.* 


b. The Violations of $ 8(a)(2). 


The Board's finding that the company violated § 8(a) (2) 
and derivatively {S(a)(1) are based on (1) the instigation 
of the June 23, 1967, meeting; (2) the presence of super- 
visors within the Association; (3) the circumstances by 
which the Association signed an agreement covering the 
wages of the drivers: and (+) Samuel Lentz’ suggestion 
to Cohen as to whom he should nominate for the nego- 
tiating committee. These, of course, were considered—on 
ssistance, though not the domination, issue—in light 

of the Association’s prior history. 
Since the meeting has already been discussed, we turn 

now to the other points. 

Despite the company’s elaborate efforts to refute the 
Board’s conclusion that Horowitz, Tarre, Sandler and 
moroso were supervisors and that it is chargeable for 
their actions (Co. br. p. 9-12, 15-21), only two points need 
be added to the Trial Examiner’s thorough analysis (A. 
29- ze First, judicial review on this issue is necessarily 
because ‘‘the Board is far more able than this 
court to evaluate ‘the infinite possible variations in respon- 
sibilities enumerated in [the statute].’’’ Food Store Emp. 
U., Local 247, AMC. & BW. v. N.L.R.B., 422 F.2d 685, 
69) (C.A.D.C). Second, the company’s repeated contention 
that it is not responsible for the activities of its super- 
visors becanse they were not expressly authorized has been 


* The Board alan found a violation of §8(a) (1) by the company’s 
nse of the avreement it made with the drivers. As that agreement 
was itself a violation of 34(a)(2), this subject is discussed in the 
next section. 


9 


foreclosed since International Association of Machinists v. 
Labor Board, 311 U.S. 514. See also §2(13) of the Act. 
The exception on which it relies (Co. br. pp. 19-20) is 
inapplicable both because the Association did not represent 
the supervisors (see A. 33, n. 20) and because the com- 
pany held the supervisors out to the public and the sales- 
men as part of management and were so regarded. (A. 29). 

The company denies that the circumstances surrounding 
the truck drivers’ contract were ‘‘manifestly unusual,’’ 
as the Trial Examiner found (A. 34; Co. br. pp. 26-27). 
The circumstances were, in brief, that the drivers’ agree- 
ment was worked out by the Association’s attorney without 
any knowledge, participation or instruction on the part of 
any Association officer, much less its President, Paul. Yet 
Paul was called to Adinolfi’s office and instructed to sign 
the agreement on behalf of the Association. The company 
then used the agreement in its anti-union speeches to dem- 
onstrate the benefits that could be obtained through the 
Association and to threaten the salesmen that they could 
be replaced by the drivers. A. 2425, 3435. The company 
says ‘‘nothing was secretive in this matter.’’ The record 
is clear that the original working out of the terms was 
kept secret from the Association which was the putative 
bargaining representative. Of course, after the agreement 
was signed it was to the company’s advantage to publicize 
it to the salesmen, and it took full advantage of that oppor- 
tunity. The fact that ‘‘the drivers and warehousemen were 
not involved in the election about to take place’? (Co. br. 
p. 27) is irrelevant in assessing its impact on the salesmen 
since the connection between the two—which the company 
now denies—was brought home to the salesmen by the 
company’s President. Cf. Teztile Workers v. Darlington 
Mfg. Co., 380 U.S. 263, 275. Perhaps no incident more 
forcefully demonstrates the company’s control of the Asso- 
ciation and its use to defeat legitimate collective bargaining. 


The company denies that Samuel Lentz made a request 
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that Cohen nominate two people for the Association’s nego- 
tiating committee.’ It then says that it is not illegal in any 
event: **That management should express its opinion that 
2 member of a union be on a negotiating committee is not 
and does not constitute interference.’’ (Co. br. 

hile the election of the members of the union’s 

x committee by the employer was entirely con- 


company and the Association, it is certainly ‘‘unusual’’ 


in the kind of collective bargaining that the Act contem- 
ates. That it does indeed ‘‘constitute interference’’ is 


**There was no evidence to controvert the testimony 
of Mr. Katz that no supervisor or other management 
personnel ever was a member of the Committee, took 
part in its administration, selection of its members, 
or other Committee procedures.’’ N.L.R.B. v. Magic 


Slacks, Inc., 314 F.2d 844, 846 (C.A. 7) (emphasis sup- 
plied). 


c. The Violation of 48(a)(5). 


The Board found that the company ‘‘violated § 8(a) (1) 
and (5) by its rejection of the union’s request for recogni- 
tion as the salesmen’s bargaining representative.”’ (A. 4; 
41-42). The company admits the union’s demand and its 
rejection, but claims that the authorization cards by which 
the union’s majority was established ‘‘were executed in 
an atmosphere, at best, permeated with deceit, fraud, 
confusion and misrepresentations’’ (Co. br. p. 36). This 
intemperate charge rests mainly on the discredited testi- 
mony of Maynard, Sameloff, and Goldman. Compare Co. 


7 An attempt is made to impeach Cohen’s credibility by insisting 
that two aeeounts given by him of the same incident are sub- 

. different in their content (Co. br. p. 26). We invite 
a comnparison of these statements, and submit that unless Cohen 
had memorized « story and recited it by rote he could not have 
given more similar descriptions of the incident. 
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br. pp. 30-40 with A. 39-41. Moreover, the company’s argu- 
ment totally ignores the language of the card which the 
employees signed, although, under the governing deci- 
sions, this is by far the most decisive fact in determining 
the effect which the cards are to be given. N.L.R.B. v. 
Gissel Packing Co., 395 U.S. at 601-609; see also Amal- 
gamated Workers of America v. N.L.R.B. (McEwen Mfg. 
Co.), 419 F.2d 1207, 1209 (C.A.D.C.), cert. denied, 397 U.S. 
988; Amalgamated Clothing Workers v. N.L.R.B. (Block- 
Southland Sportswear Inc.), 420 F.2d 1296, 1301-1303 
(C.A.D.C.). 


The card said: 


“T hereby designate Local No. —___, Distillery, 
Reetifying, Wine and Allied Workers’ International 
Union of America, AFL-CIO, or its representatives, as 
my sole collective bargaining agent, and authorize 
them to represent me in any and all proceedings in- 
volving my right to designate a collective bargaining 
agent and also grant them the right to negotiate with 
my employer an agreement relating to wages, hours, 
and other conditions of employment.’’ (A. 18, ll. 
14-21). 


As this Court said in Clock-Southland, supra, 


“Where cards are so plain on their face in designating 
the Union as bargaining agent. their validity can be 
undercut only if they were solicited by representations 
that the only purpose was to obtain an election, or 
there is some other clear evidence of ‘gross misstate- 
ment’ that would undermine the validity of a signed 
authorization ecard. International Union, United Auto 
A.A.& A. Impl. Workers [Preston Products] v. NLRB, 
129 U.S. App. D.C. 196, 202, 392 F.2d 801, 807 (1967), 
cert. denied, 392 U.S. 906, 88 S.Ct. 2058, 20 L.Ed.2d 
1364 (1968). ‘A morass of hazy individual recollections 
of attendant cireumstances will not suffice.” Amalga- 
mated Clothing Workers of America [Hamburg Shirt 
Corp.] v. NLRB, 125 U.S.App.D.C. 275, 280, 371 F.2d 
740, 745 (1966).’’ 420 F.2d at 1301 (footnote omitted). 


The company cannot attack the authority and reliability 
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of the cards according to that standard; nor does it attempt 
to do so. Rather. it relies on a series of decisions which 
regarded authorization cards to be inherently unreliable. 
That view. however, was repudiated by the Supreme Court 
in Gissel, 395 U.S. at 601-610, in a discussion during which 
some of the cases which the company still cites are expressly 
disapproved. Compare Co. br. pp. 40-42 with 395 U.S. at 
604-605.° To be sure, the company does make passing 
mention of Gissel, noting that ‘‘the Supreme Court recog- 
nized that the union organizers abuse the rules for card 
solicitations by misrepresenting the effect of signing a 
eard.** (Co. br. p. +f). But this ruling, which we, of course, 
accept, is irrelevant to the present case, where misrepre- 
sentations did not oceur and were not found. 


The company also claims that its refusal to recognize 
the union is immunized by the fact that a majority of 
mplorees also signed cards for the Association. Co. br. 
pp. +£48. However, the company presented no evidence 
to show, and it was not found, that such doubt was the 
reason for the company’s refusal to bargain or indeed 
anything other than a litigation posture. Rather, the record 
is OS and it was found that the company dishonored 

« demand for recognition, first by ignoring it, and then 

¥ engaging in a series of unfair labor practices calculated 
estroy pte union’s $ majority. Its position thus amounts 
refusal to bargain with the representative 

ity of its employees is excused by subse- 

sch ch are the consequence of other unfair 


to peal benefit from its own wrong-doing. See N.L.R.B. v. 
Gizzel Packing Co., 295 U.S. at 610-615. Indeed, it is obli- 
gated to prevent such ‘‘enjoyment of any advantage which 


* OF course, the Crawford and Logan cases (Co. br. pp. 42, 43-44) 
were among the authorities which the Fourth Circuit followed 
in the three per curiam opinions which were reversed by the 
Supreme Conrt in Gisael. See 295 U.S. at 585. 
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[the employer] has gained by violation of the Act.’’ Na- 
tional Licorice Co. v. Labor Board, 309 U.S. 350, 364. 


The company argues that a bargaining order ‘‘penalizes’’ 
the employees by denying them a free choice because of 
the employer’s unfair labor practice. (Co. br. p. 49). This 
argument not only comes with exceedingly ill grace from 
an employer who has hitherto shown total disregard for 
his employees’ right of free choice, but is without legal 
merit, having been made and unanimously rejected in 
Gissel, 395 U.S. at 614. 


Reliance is placed on Member Brown’s position in dissent 
below that the company would have committed an unfair 
labor practice by recognizing the union. (Co. br. p. 48). 
However, as the majority of the Board correctly pointed 
out, Member Brown’s assessment of the Association’s his- 
tory and of the company’s unfair labor practices within 
the six-month period was inaccurate. Member Brown stated 
that ‘‘as of the time when Respondent was confronted 
with the Union’s claim in the face of the Association’s 
incumbency, the only 8(a)(2) assistance found is the fact 
that two supervisors not in the bargaining unit were mem- 
bers of the Association and one of them served as treasurer; 
both played inactive roles.’’ A. 9-10. As of that time, how- 
ever, all members of the Association ‘‘played inactive 
roles’’; inactivity was the Association’s way of life. More 
to the point, at the time of the union’s demand for recogni- 
tion, the employer was not presented with conflicting claims. 
The Association had not met in 1967 and had done nothing 
but collect dues for several years. The company thus had 
no basis for supposing that the Association’s ‘membership 
continued to be loyal to it’? (A. 9). A case cited by Mem- 
ber Brown himself (A. 9, n. 16), N.L.R.B. v. Indianapolis 
Newspapers, 210 F.2d 501 (C.A. 7), refutes his position: 


“The Act forbids interference by an employer with 
the rights of his employees to bargain collectively, 
and, for that purpose, to select their own bargaining 


1+ 


representative. When two unions are vieing for ma- 
support of his employees, an employer must, of 
maintain a position of strict neutrality. He 

: rain from any action which tends to give either 
advantage over its rival: he may do nothing which 

3s to coerce his employees to join or to refrain from 
joining a particular union. Recognition of one compet- 
itor as bargaining agent during this contest period, 
adsent proof of majority support, is a proscribed act. 
See. e.g. paren Sheet Steel Co. v. N.L.R.B., 7 Cir. 
410: N.L.R.B. v. Faultless Caster Corp., 


The Act does not require, however, that this neu- 
trality continue until the last dissident voice is stilled. 
Indeed. in keeping with the purpose of the Act, har- 
moni as employer-employee relations require that the 
instability inherent in a contest end when one con- 
testant is able to muster majority support. Although 
the prize of recognition must not be employed coer- 
cirely to influence the employees in making their deci- 
sign, once indisputable proof of majority choice is 
presented to the employer, the Act imposes on him 
@ duty to award recognition to the agent so chosen 
by his employees.”’ Id. at 503-504 (emphasis supplied). 


In short, the employer was held not to violate the Act 
by recognizing one union which had obtained the support 
of a majority of the employees, even though this entailed 
repudiation of an incumbent, which had been a legitimate 
bargaining representative. 


course, the duty to bargain is even clearer, for 

the incumbent had never been other than assisted (or, in 
our view, dominated) and there was no genuine collective 
bargaining relations ship. Nor did this employer ‘‘maintain 
a strict neutrality’? 210 F.2d at 50%. Under these circum- 
es, the principle of Midwest Ping, 63 N.L.R.B. 1060, 
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even if otherwise valid,® would have no application. As the 
Board majority said: 


“That principle is designed to serve as a shield and 
not as a sword. * * * In this situation, to excuse the 
refusal to bargain and deny the remedial relief of a 
bargaining order could serve only to exalt the letter 
of the rule while stultifying its purpose, and would 
leave the victimized union without a truly effective 
remedy. 

Since the recent decision of the Supreme Court in 
the Gissel case, the legal touchstone for a bargaining 
order is whether the employer has engaged in unfair 
labor practices of such a character as to preclude a 
fair election and to permit a finding that a majority 
established by cards is more reliable than an election 
as the indicator of employee desires. In this case the 
Trial Examiner found that the nature and effect of 
Respondent’s unlawful demonstration of its favoritism 
to the Association, coupled with its dire prediction 
of adverse consequences which might be expected if 
the Union should be selected and attempt to bargain 


with Respondent, was such as to prevent the possibility 
of a fair election. We agree, and upon the basis of the 
Union’s demonstrated card majority find that Respon- 
dent violated Section 8(a)(5).’? (A. 6-7, footnotes 
omitted). 


We need add only that the use of labor organizations 
which were, to a lesser or greater extent, the instrumen- 
tality of employers, or an instrument to defeat genuine 
collective bargaining, was the precise evil at which § 8(a) (2) 
was directed. See Labor Board v. Pennsylvania Greyhound 
Lines, 303 U.S. 261, 266-268. To allow the company to 
escape its duty to bargain with the union by resort to the 
“conflicting claims”? of the Association (Co. br. p. 47) 


° While it is unnecessary to pursue the question herein, we deem 
it appropriate to note that the underlying rule may itself be 
unsound. See J. Getman, The Midwest Piping Doctrine: An Ex- 
ample of the Need for Reappraisal of Labor Board Dogma, 31 
U.Chi.L, Rev. 292 (1964). 
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**would indeed be to ‘turn the blade inward.’ ’’ Cf. Graham 
v. Brotherhood of Locomotive Firemen and Engineers, 
338 U.S. 232, 237. 


B. REPLY IN CASE NO. 23,731 


The Board concedes that pre-10(b) evidence should be 
considered for the light it sheds on matters occurring 
within the limitations period (Machinists v. Labor Board, 
362 U.S. 411, 416; Bd. br. p. 31) and claims that the Exami- 
ner followed that principle with respect to the pre-10(b) 
history of the Association. We think it clear from his 
decision, and that he did so on the issue of assistance, 
but not on the issue of domination. That such background 
must be considered on the issue of domination is not only 
clear as a matter of principle and necessity (see p. 19 n. 12 
of our opening brief) but is likewise conceded. The Board 
says, ‘‘.ds in the instant case, the Board [in San Leandro 
Imports, 173 NLRB No. 98, which we had cited] used the 
events occurring outside the 10(b) period to shed light on 
the significance of conduct within the limitation period.’’ 
(Bd. br. p. 33). The trick here is the phrase ‘‘As in the 
instant case,’’ for we reiterate that the Examiner did not 
do so on the domination issue, much less assert the factual 
distinction which the Board advances (id.). Since we and 
the Board” agree on the well-settled legal principle, the 
only area of dispute is whether it was followed. That it 
was not, clearly appears from the Examiner’s discussion 
of the domination issue, quoted in full at pp. 15-16 of our 
brief. 


On our second claim of error with respect to the domina- 
tion issue, the Board says only the following: 


‘However, the Trial Examiner’s opinion clearly re- 


1 The company’s contrary interpretation of §10(b) can be 
maintained only by omitting the pertinent portions of the Ma- 
chinists opinion. (Co. br. pp. 12-14). 
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flects that he did consider the Union’s argument that 
the Company’s employment of Schatz & Schatz as its 
attorneys in 1966 indicated control of the Association 
because that firm had been counsel to the Association 
since its inception. The Trial Examiner found that 
argument to be unpersuasive (A. 37).’’ (Bd. br. p. 31, 
n. 27). 

Our point, of course, is that in finding the ‘‘argument 
to be unpersuasive,’’ the Examiner was wrong as a matter 
of law. (Un. br. p. 20). To this legal argument the Board 
ventures no response.” 


CONCLUSION 


By reason of the foregoing, and in our opening brief, 
the petition for review in No, 23,731 should be granted 
and the cause remanded to the Board to reconsider the 
issue of domination according to the proper legal standards, 
and the affirmative order of the Board should be granted 
in full as prayed in Case no. 23,867. 


Respectfully submitted, 


J. ALBERT WoLL 
815 Fifteenth Street, N.W. 
Washington, D.C. 20005 


Attorney for Wine & Liquor 
Salesmen & Allied Workers Local 
Union. No. 195, etc. 


11 Nor does the company, whose brief (pp. 49-51) deals only 
with the ultimate merits of the domination issue, although, for 
reasons stated at pp. 19-20 of our opening brief, they were not 
pressed here. Here again, the company merely repeats in haec 
verba its brief to the Board. We decline the implicit invitation 
to thus expand the issues in Case No. 23.731, particularly since 
it. would entail de novo consideration of most of a 3000-page 
record by this Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,731 


WINE & LIQUOR SALESMEN & ALLIED WORKERS, LOCAL 195, 
alw DISTILLERY, RECTIFYING, WINE AND ALLIED WORKERS, 
INTERNATIONAL UNION OF AMERICA, AFL-CIO, 
Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


No. 23,867 


— 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vv. f 


THE BRESCOME DISTRIBUTORS CORPORATION, 
Respondent. 


On Petition for Review and On Application for Enforcement 
of an Order of The National Labor Relations Board 


BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF QUESTIONS PRESENTED 


No. 23,731 


Whether substantial evidence on the record as a whole supports the 
Board’s dismissal of that portion of the complaint which charged the Com- 


pany with dominating the Brescome Distributors Employees Association. 


No. 23.867 


1. Whether substantial evidence on the record as a whole supports 
Board’s finding that the Company violated Section 8(a)(2) and (1) of 
Act by assisting, supporting and interfering with the administration of 


Brescome Distributors Employees Association. 


~ 


>. Whether substantial evidence on the record as a whole supports 
Board’s finding that the Company violated Section 8(a)(5) and (1) of 


Act by refusing to bargain with Local 195 upon request. 


Pursuant to Rule 8(d) of the General Rules of this Court, the Board 


states that this case has not previously been before this Court. 


REFERENCES TO RULINGS 


This consolidated proceeding is before the Court upon petition to re- 
view and application for enforcement of a decision and order (JA 3-10; 11- 
48)! of the National Labor Relations Board issued against The Brescome 
Distributors Corporation (hereafter “the Company”) on December 2, 1969, 
and reported at 179 NLRB No. 137. The proceedings were consolidated 


py order of this Court. 


1 «J a” references are to portions of the record printed as Joint Appendix to the 
parties’ briefs. Wherever a semicolon appears, references preceding it are to the Board’s 
findings; those following are to supporting evidence. 


COUNTERSTATEMENT OF THE CASE 


1. THE BOARD'S FINDING OF FACT 


A. Background: The nature of the Company’s business 


The Company is engaged in the wholesale distribution Of wines, lg- 
uors, and related products, to restaurants, taverns and other customers 
(JA 135, 137). Its operations are carried on from a single location in 
Hartford, Connecticut, encompassing both warehouse and office space. 
The Company employs warehousemen who receive, store and prepare 
goods for delivery (JA 13: 1200), drivers who deliver products to the 
Company’s customers (JA 13; 1200), and wine and liquor salesmen who 
visit customers in an assigned territory and sell them the Company’s pro- 
ducts (JA 13; 273, 293, 458). 


B. The origin and activities of the Brescome 
Distributors Employees Association? 


In 1952, after being approached by the Teamsters Union in an at- 
tempt to organize them, the drivers participated in a strike (JA 13; 446- 
450, 863-864, 909, 1137, 1363). Concerned by the unrest among the 


drivers, the salesmen initiated the organization of the Brescome Distributors 


2 Before the Board and the Trial Examiner, the Company objected to. the receipt of 
evidence of events occurring prior to 6 months before the filing of the charge on July 
27, 1967. The Company contended that the Board was precluded by Section 10(b) 
from basing its unfair labor practice order on such conduct. However, it is well set- 
tled that the Board may use such conduct as background information to “shed light” 
upon events occurring within the 6-month limitation period. Sheer Metal Workers v. 
N.L.R.B., 110 App. D.C. 302, 293 F.2d 141, 147, cert. denied 368 U.S, 896 (1961); 
Local Ldoge 1424, IAM v. N.L.R.B. (Bryan Mfg. ), 362 U.S. 411, 416-417 (1960). 


Empioyees Association (hereafter “the Association”) in July 1952 (JA 13, 
On October 13. 1952. following a consent election.? the 
-ertified the Association as the exclusive bargaining representative 
s in the agreed upon unit (JA 13; 1793-1794). One of 
the original organizers of the Association was Sales Supervisor Edward D. 
_ who was elected treasurer JA 13, 340), and was a member of 
of Trustees, and a member of its negotiating committee in 1956 
_ 228-229). After Horowitz left the Company, he was 
surer of the Association by the new Sales Supervisor and 
ales Manager. Morris Tarre (JA 13; 374). Thereafter, Sales Manager 
Bernard Sandler and Wine Sales Manager Frank Amoroso became members 
of the Association (JA 13; 1625-1626, 1634-1635). Amoroso was elected 
Vice President in 1966 (JA 13; 1706-1707). Between 1952 and 1967, the 
salesmen paid dues annually (JA 163, 182-190, 223-241, 247, 264, 265) 
and the Association would normally meet once a year, at which time of- 
ficers were elected for the coming year and new members admitted into 
the organization (JA 14; 181, 191, 192, 195-198, 199, 200-201, 205-206, 
228-229, 230-232, 249-256, 266, 267-268, 1788-1791). Following negoti- 
ations with the Company in 1952, an oral agreement was reached on the 
terms and conditions of employment for salesmen, warehousemen, and 
drivers (JA 14; 1141, 1244, 1248, 1250, 1364-1365). While the agree- 
ment provided for increases to the drivers and warehousemen, it did not 


afford any recognizable gains to the salesmen (JA 14; 1142). 


In 1956, further discussions were held between the Association and 


the Company concerning terms of employment (JA 14; 1268, 1365). On 


3 The agreement for a consent election was executed on September 26, 1952, and 
defined the appropriate unit as “all employees including salesmen and warchousemen, 
excluding office clerical employees, guards, professional employees and supervisors as 
defined in the Act” (JA 13, 1793-1794). 


September 28, 1956, one week after the Association’s regular meeting (JA 
14; 1268-1269, 199), a special meeting of its Board of Trustees were held 
(JA 14; 205-206). At this meeting, it was revealed that there had been 
considerable bargaining with the Company concerning truckdrivers’ pay, 
followed by a discussion of the terms agreed upon, and an indication of 
acceptance of the terms by the Board of Trustees (JA 14; 1300, 1366- 
1367, 1371-1374, 205-206). These terms were subsequently rejected by 
the drivers (JA 14; 1154, 1288, 1365, 1373). Thereafter, another meet- 
ing of the Trustees was held on December 9, 1956, at which they decided 
to seek a written agreement from the Company (JA 14; 1278, 200-201). 


On November 13, 1956, the Association requested that a written contract 
be entered into (JA 14; 1367-1368, 207); the Company agreed (JA 208). 
Another Board of Trustees’ meeting was held on November 17, 1956, at 


which there was a discussion of the proposed written contract and a bar- 
gaining committee composed of Horowitz, salesman Maurice Sposito, and 
driver Kucka was named (JA 14; 1300, 1790-1791). Following negoti- 
ations with the Company, an agreement concerming commissions, holidays, 
vacation and general duties and responsibilities of the Company's em- 
ployees was reached (JA 14; 1156-1157). The terms of the agreement 
were reduced to a written memorandum (JA 1156-1157, 1369, 269-270).4 
Negotiations were again held between the Association and the Com- 
pany in 1960. At a special Association meeting on November 28, 1960, 
the Association’s Attorney, Joseph Adinolfi, read the entire schedule of 


terms of employment for salesmen, warehousemen, and truckdrivers. The 


4 Despite the prolonged negotiations there was no difference between the 1952 “oral 
understanding” and the 1956 memorandum with respect to the salesmen: (JA 1141-1155, 
1526). 


discussion principally concerned improvements in the conditions of drivers 
and warehousemen and it was stated that no change had been made with 
respect to the terms of employment for salesmen (JA 15; 1375, 242-245). 
Association Treasurer Tarre made a motion, which was seconded and car- 
nied, that the terms of employment be accepted and a written contract be 
drafted. Subsequently, a written contract containing the terms approved 
by the Association was executed by Company President Samuel Lentz and 
Association President English (JA 1172-1173, 1376, 209-213). The agree- 
ment: was for a term of 2 years, automatically renewable for 1-year periods, 
“unless notice of change, addition or deletion” was given in writing by 
either party prior to November 15 (JA 15; 209-213). In December 1960, 
the Company suggested that a management rights clause be added (JA 
1174, 1378). When the Company met with Association President English 
to discuss the management rights clause (JA 214), English notified the 
Company that the drivers were not satisfied with their wages and that they 
wanted a higher rate of pay plus a guarantee of 48 hours a week (JA 1177). 
Thereafter, the Company agreed to increase the drivers’ pay and to guar- 
antee. a 48-hour week. The agreed upon terms were drafted into a second 
addendum (the first being the management rights clause) which was exe- 


cuted a few days later by English and Sam Lentz (JA 1178-1179, 215-216). 


On October 17, 1962, the Association’s President sent a letter to Sam 


“,, 


Lentz requesting bargaining on “additional life insurance coverage” and pro- 
visions for major medical insurance coverage (JA 15; 217). Following sev- 
eral meetings with the Association’s leaders, the Company agreed to insti- 
tute $5,000 life insurance coverage and a major medical health and ac- 


cident policy with coverage to $7,500 for cach member of the Associ- 


ation (JA 15; 1184). In a letter sent to the Association setting forth 


these terms, Samuel Lentz requested that the Association have its counsel 


“prepare and submit a new contract incorporating these new terms and we 


will be pleased to execute the same in behalf of management” (JA 15; 176). 
On October 26, 1962, at the regular annual meeting of the Association, a 
vote was taken to have the insurance coverage incorporated into a new 
written contract to be executed by the Company and Association> (JA 
15; 179-180). Although a written contract was never executed (JA 15) 


the insurance coverage was instituted. 


In 1964 one of the Company’s salesmen, Frank Smith, was elected 
treasurer of the Association. Upon assuming the office he advised Samuel 
Lentz that the Association was without funds to pay its counsel, where- 
upon Lentz instructed Smith to get $300 from the Company’s treasurer 
(JA 16; 599-602). Smith was instructed by Lentz to credit the money in 
the Association’s records as dues from members including drivers (ibid). 


C. The Union’s organizational effort and demand for recognition 


Early in 1967, because of dissatisfaction with certain working conditions, 
some of the Company’s salesmen became interested in union representation 
(JA 17; 294, 467, 645, 835-836, 874, 966, 1122). Assisted by an employee 
of another company, these salesmen contacted Ralph Canton, the President 
of Wine and Liquor Salesmen & Allied Workers Local Union 195 (hereinafter 
“the Union’), who agreed to come to Hartford to explain the Union to them 
(ibid). Five salemen® attended the initial Union meeting held on April 28, 
1967,’ and discussed their problems with Canton. They asked?questions 


5 It was noted at the October 26 meeting that all other terms of the 1960 contract 
were to remain the same. 


6 Present at the first meeting were: McEnroe, Al Paul, Joseph Leahy, Kowalczyk, and 
Frank Smith. : 


7 All dates hereafter refer to 1967 unless otherwise indicated. 


concerning the Union, what it would do for them and what would be re- 
quired to secure representation (JA 17: 467, 645, 835-836, 874, 966-967). 
Canton advised the men that a majority of salesmen would have to desig- 
nate the Union in order to gain its representation (ibid). Toward the 
end of the meeting. authorization cards were signed by all five salesmen 
(JA 167. 169. 171, 248). A second meeting was held on May 5 with 
eight salesmen present® (JA 17; 295, 383, 389-390, 469-473, 648, 652- 
655. 763, 838, 1013, 1055). At this meeting, Canton again explained that 
authorization cards signed by a majority of the salesmen would be required 
before the Union could represent them. Canton told them that it would 
be necessary to continue to hold meetings “until we do get a majority.” 
Salesmen Shea, Goldman, and Deutsch signed authorization cards at this 
meeting (JA 173, 226). Since the men did not wish to have the Com- 
pany know of their activities, Canton advised them that if questioned 
about Union activities they should deny any knowledge of the Union (JA 
17-18; 407-408, 596-597, 711, 718, 1062-1063). 


On May 27, a third meeting of the Union was attended by 10 men, 
including A] Cohen and Gasiorek for the first time (JA 18; 469-470, 649, 
879, 1050). Cohen signed an authorization card (JA 18; 165). Gasiorek 
had signed a card on April 11 which was previously mailed to the Union 
(JA 18; 246). The following week, on June 3, another meeting, attended 
by 10 salesmen, was held (JA 18; 401, 473, 595, 650, 831, 839, 901, 
945, 989, 1016, 1060, 1126). It was at this meeting that all the sales- 


men in attendance signed another authorization card (JA 18: 160, 161, 


8 In addition to the original five men who attended the first meeting, those in at- 
tendance were: Shea, Deutsch, and Goldman. 


162, 164, 166, 168, 170, 172, 174, 175).2 At the suggestion of one of 
the salesmen present, in order to rebut any statements that the Company 
might ask them to sign, each salesman signed a separate paper drawn up 

at the meeting agreeing “‘to affiliate with the Wine & Liquor Salesmen 
Local Union No. 195 affiliated with The Distillery, Rectifying, Wine and 
Allied Workers’ International Union of America, AFL-CIO” (JA 18; 308, 
405, 489-490, 655, 767, 833, 881, 979-980, 1018, 225). During ‘these 
various meetings with the salesmen, Canton advised them of the procedures 
that would be followed in an effort to secure recognition from the Com- 
pany. He explained that he would first “send a demand letter to the Com- 
pany requesting recognition,” and if a question was raised concerning the 
Union’s majority status, Canton said that he would be willing to submit 
the employees’ cards to a neutral third party. However, he went on to 


9 The card signed by all 10 salesmen at this meeting stated: 
[seal] DISTILLERY, RECTIFYING, WINE AND ALLIED 
WORKERS’ INTERNATIONAL UNION OF 
AMERICA AFL-CIO 


I hereby designate Local No. _, Distillery, Rectifying, Wine 
and Allied Workers’ International Union of America, AFL-CIO, or 
its representatives, as my sole collective bargaining agent, and au- 
thorize them to represent me in any and all proceedings involv- 
ing my right to designate a collective bargaining agent and also 
grant them the right to negotiate with my employer an agree- 
ment relating to wages, hours, and other conditions of employ- 
ment. 


Date Signature 
Print Name Print Home Address 


Print Employer’s Name Print Employer’s Address 


THE ABOVE INFORMATION IS CONFIDENTIAL AND AP- 
PLICANT’S EMPLOYMENT IS PROTECTED BY LEGISLATION 
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say that “if I didn’t hear within about four or five days, then we would 
fle a formal petition with the National Labor Relations Board” (JA 18; 
481. 595. 606, 653. 842. 880, 932-933. 1007, 1124-1125). 


On June 6, Canton sent the Company a letter advising it that the 
Union “represented a majority of the salesmen in your employ” who had 
designated the Union as their collective-bargaining agent. The Union re- 
quested a meeting to be held on or before June 12, for the purpose of 
negotiating a contract (JA 19; 151). Upon receiving the letter, the 
Company contacted its attorney (JA 1511-1513) but never replied to the 
Union’s request (JA 19; 1384-1385). On June 12, the Union filed a peti- 
tion for certification with the Regional Office of the Board and advised 
the employees, by letter, of its action.!° 


D. Employer interrogates and threatens 
employees concerning union activity 


On the following Friday and Saturday, June 16 and 17, many of the 
salesmen were scheduled to meet individually with the Company’s Vice Pres- 
ident, Mervyn Lentz. and its comptroller, Stanley Goldstein (JA 19; 1193- 
1194, 122%, 1532-1533), Lentz and Goldstein questioned some of the 
salesmen as to what they knew about the outside Union’s activities, whether 
they had received any letters, and their feelings about the Union (JA 19; 
281, 421, 770, 885, 1011). While some of the salesmen avoided revealing 
their knowledge of the Union (JA 19; 281), others simply told M. Lentz 
and Goldstein that they were opposed to the Union (JA 19; 771, 825, 885) 
or that they were satisfied with conditions and did not need anyone to 


represent them (JA 19; 771, 825, 1022). Furthermore, Goldstein and 


10 The Board docketed the Union’s petition on June 13, 1967, as Case No. 1-RC-9643. 
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Lentz told the salesmen that the Union would not help and asked several 
of the salesmen to stick with the Association, asserting that there was no 
need to bring an outside Union in and that they would be able to work 
their problems out together through the Association (JA 770, 844, 884, 
982). At the same time, Frank Smith was reminded of what the As 
sociation had done for the salesmen and the Company (JA 493). M. Lentz 
and Goldstein referred to the Company and Association as a close-knit and 
big, happy family which was flexible enough to operate in a way that in- 
come would grow (JA 658, 1020-1021) and that if the outside Union would 
come in it was possible that earnings would not grow or that the. Union 
would put a lid on earnings (JA 20; 658, 982). Aside from commenting 
that the outside Union would reduce the Company’s flexibility and earn 
ings, Lentz and Goldstein told at least one salesman that the Union would 
want more salesmen to be hired thereby causing the loss of part of the 
salesmen’s present territory (JA 20; 982); others were told by the manage- 


ment representatives that the Union could interfere with the present oper- 


ation of the pension plan or the loan features of the welfare plan and credit 
union (JA 281, 493, 583, 657). 


In the early part of the following week, Samuel Lentz called salesman 
Leahy into his office, where Lentz spoke to him about the Union’s organ- 
izational effort (JA 26; 887). Lentz stated that he would like to keep the 
Union out, and suggested the formation of a committee of three or four 
of the salesmen to assist management in running the Company (ibid.). 
Lentz also stated tht since his son, Mervyn Lentz, was expected to take 
over the Company, it would be a “slap in [his] face” if the men selected 
the Union (JA 26; 889). 
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E. Preelection activities of the Association 


On the afternoon of June 23, Leo Maynard, who had been a sales- 
man for the Company for many years, approached Association President 
Al Paul and advised Paul that Samuel Lentz had instructed him to have 
Paul call the Association’s attorney and arrange for a meeting (JA 22; 
660).1! Later that afternoon, Paul, who had not acted on the message 
from Maynard, was asked by Samuel Lentz whether he had made the 
phone call (ibid.). When Paul stated that he had been busy and the sales 
meeting scheduled for that afternoon was about to begin, S. Lentz sug- 
gested that Paul immediately call Attorney Adinolfi from a telephone in 
one of the Company’s offices (JA 660-661). Thereupon, Paul called 
Adinolfi and because of the sales meeting that day, set up a meeting for 
the salesmen for the following Friday morning (JA 660-661). Shortly 
thereafter, when Maynard inquired about the phone call, Paul informed 
him of the arrangements that had been made. . After the sales meeting 
began, Paul was called out by Mervyn Lentz, who advised him to call 
Adinolfi’s office again and arrange for the meeting for that evening. After 
doing as instructed, Paul advised the salesmen of the meeting to be held 
that evening. Although reluctant to attend a meeting at such a late time 
in the day, all the salesmen present at the sales meeting, including Sandler 
and Amoroso, attended the meeting conducted by Adinolfi’s associate, 
Kelly, at 5 p.m. (JA 662). 


At the meeting, Kelly informed the salesmen that the demand letter 
sent by the Union was probably a bluff instigated by one or two sales- 
men, and suggested that the salesmen vote on authorizing the Association 


to continue as their bargaining agent (JA 23; 431, 498, 503, 663, 845, 


11 There is no evidence of any annual meeting being held in 1967 up to that time 
(JA 22). 
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888, 985). Some of the salesmen did not wish to vote at that meeting, 
and one asked to see a copy of the Association’s contract with the Com- 
pany (ibid.). Kelly informed the salesmen that the contract was ‘being 
brought up to date and would be presented at a later date and told them 
that they would be advised of another meeting. Thereafter, Paul was no- 
tified by Adinolfi’s office that another meeting with the salesmen would 
be held on Friday, June 30, at 10 o’clock in the morning (JA 505-508). 
Paul then instructed the Company’s switchboard operator to notify the 


other salesmen (ibid. ). 


At the June 30 meeting, attended by 17 salesmen and Supervisors 
Amoroso and Sandler, a copy of the 1960 Association contract was made 
available for inspection by the salesmen. It was decided by a 16 to 3 
vote to continue with the Association as the bargaining representative (JA 
666, 1626). 


On July 5, counsel for the Association, the Company, and the Union 


at a hearing in Case No. 1-RC-9643, signed an agreement for a consent 
election? to be held on July 21, with both the Association and the Union 
appearing on the ballot (JA 152). A few days after this meeting at the 
Board’s Regional Office, the salesmen were told, either by the Company 
switchboard operator or by direct calls from Adinolfi, to go to Adinolfi’s 
office to sign papers authorizing the Association to act as their bargaining 


12 The appropriate unit agreed upon was: 


All wholesale salesmen employed by the employer at its 
facility in Hartford, Conn., excluding office clerical employees, 
warchousemen, deliverymen, professional employees, and super- ; 
visors as defined in the Act. (JA 152). 


The parties also agreed that Sandler and Amoroso were supervisors within the meaning 
of the Act and ineligible to vote in the election. As a result Sandler and Amoroso 
were thereafter excluded from the Association and Amoroso was replaced as vice 
president. 
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representative (JA 297-299). Between July 7 and July 19, 14 salesmen 
signed these authorizations (JA 227, 298-299, 203, 1000-1001, 204, 1047- 

1587-1589, 223, 1592-1593, 224, 
1594-1597). 


On July 17, 4 days prior to the scheduled election, Assocition Pres- 
ident Paul was instructed to tell the Company’s warehouse manager Geraci, 
to assemble the drivers at Adinolfi’s office. After making the arrangements 

’ with Geraci, Paul contacted Adinolfi and told him that the drivers would 
be there. Adinolfi informed Paul that it would not be necessary for him 
to attend the meeting (JA 24-25; 669-671). The next day, Paul was in- 
structed by Adinolfi to be at his office that evening. When he arrived, 
Geraci and the drivers were also present. Paul was given a contract cover- 
ing the drivers’ terms of employment to read and told by Adinolfi to sign 
it, which he did (JA 670).> Neither Paul nor the Association had any- 
thing else to do with the contract (JA 667). The salesmen were not 


covered by the agreement. 


F. The Company continues its pre- 
election campaign against the Union 


A few nights before the election, salesman Daniel Shea (who had at- 
tended the second Union meeting and signed a Union card) received a 
telephone call at his home from Goldstein and M. Lentz (on separate ex- 
tensions). Goldstein and Lentz told Shea that persons close to the Union 
had reported to the Company that Shea was leaning to the “outside union,” 


but that they wished the salesmen to continue with the Association (JA 26- 


13 The contract (actually two contracts, one for drivers and one for warchousemen) 
ran for a term of 3 years from July 20, 1967, to July 20, 1970 (JA 257-263). 
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27; 284-285). Shea asked who the informants against him were and said 


that in order to avoid subsequent accusations with respect to the: way he 


voted he would rather not vote. Goldstein and Lentz replied that they 


wanted him to vote (JA 27; 285). 


On the morning before the election, Mervyn Lentz spoke to:a group 
of the salesmen, again reminding them of how the Company had progressed 
and how the business had grown since it had been taken over by Samuel 
Lentz. Furthermore, he stated that if the salesmen allowed the outside 
Union to come in and run the Company they would be showing a “lack 
of confidence in management” (JA 25; 892). Mervyn Lentz also told the 
salesmen that if the Union came in, the only thing they would be able to 
do would be to strike, since the Company did not have to go along with 
or sign any contract (ibid). Lentz concluded by stating that “we [the 
salesmen] have our own Association that we can work through, and we 
don’t need any outsiders” (JA 25; 993). 


Also on the day before the election when Shea called in his orders, 
the switchboard operator informed him that Samuel Lentz wanted to talk 
to him. Lentz told Shea that he understood Shea was on the fence, which 
Shea denied, and stated that he wanted him “to vote number one ballot” 
(JA 27; 286).¥ 


On the same day, Samuel Lentz interviewed several of the other sales- 
men in the Company’s offices. Thus, on the night before the election 
Lentz stopped Frank Smith as he was leaving the offices. Lentz ques- 
tioned Smith as to his attitude with respect to the election. Smith an- 
swered that he had signed for the Association. Lentz then asked him if 


14 Paragraph 9 of the Consent Agreement in 1-RC-9643 provided that the’ Association 
was to have the first position on the ballot (JA 152). Shea apparently understood this 
(JA 286). 
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he would call other salesmen and ask them to vote for the Association. 
Smith declined to do so. stating that the others would resent it (JA 27; 
$12), Al Paul was called into Samuel Lentz’ office where Lentz said that 
they should continue as “one big family.” and that if the outside Union 
came in they would be unable to continue certain things (e.g., credit union, 
loans), as they were presently operated. Lentz also told Paul that since the 
Company now had a contract with the truckdrivers, they could do without 
the salesmen if necessary and take orders over the telephone instead (JA 27; 
671). Lentz concluded by saying that he had “Never lost a fight in his life 


and wasn’t about to lose one” (ibid.). 


In 2 private conversation with William McEnroe, one of the older sales- 
men, Samuel Lentz explained that he did not want his son (who would 
eventually take over the Company) to be “choked or affiliated” with the 


Union. ' Lentz asked McEnroe to talk to some of the younger men to “see 
if we couldn’t keep what we had and keep the Distillery Union out” (JA 28; 
986). Lentz told McEnroe that he had just spent $10,000 to have certain 


legislation passed to assist the liquor industry and therefore he did not have 
enough funds to do other things. Lentz further stated that if the Company 
had the money to work with, it could have avoided its present trouble by 
using the money to keep the Union out (ibid.). Similarly, Anthony Kowal- 
czyk, another salesman, was also called into Samuel Lentz’ office and also 
told that Lentz did not want a “voke” attached to his son (JA 28; 848) and 
that it had cost a lot of money to keep things going the way they should be 
going (ibid.). After telling salesman Joseph Leahy about the money spent 
on the legislation, Samuel Lentz informed him that the drivers had signed 
a new contract, that the drivers would deliver to customers even if the 
salesmen went on strike and that the Company could take orders over the 
telephone (JA 28; 891). During the conversation Lentz also stated that 
the Company “wanted to keep the Association and keep the setup as it 
had been” (JA 28; 943). 
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G. The election and subsequent events 


The election was held, pursuant to the consent agreement, on July 
21 with all 19 eligible salesmen casting ballots; 10 ballots were cast for 
the Association and 9 for the Union (JA 28; 672, 896).5 Immediately 
following the election, Mervyn Lentz again addressed the salesmen as a 
group. Because he believed that the closeness of the vote indicated some 
dissension among the men, he suggested that they form a bargaining com- 
mittee to work closely with the Company in ironing out their problems. 
A meeting to work on a new contract was set up for the following Friday 
(JA 28; 896). However, on Monday, July 24, the salesmen were ‘informed 
that there would be a meeting that night at Attorney Adinolfi’s office (JA 
28; 776-777). Upon leaving the Company’s office that evening, salesman 
Alfred Cohen was approached by Samuel Lentz. Lentz requested that, if 
possible, Cohen should nominate “Sonny Sposito and Leo Maynard for the 
bargaining committee” (ibid.). 


At the meeting, Adinolfi explained that it was necessary to call the 
meeting on such short notice because Samuel Lentz wanted the contract 
signed before the vacation period which was to begin the first week in 
August (JA 29; 516, 672-677, 778, 898-899, 1234, 1238, 1558). The sales- 
men then elected a bargaining committee consisting of Al Paul, Leo May- 
nard, Sonny Sposito, Frank Smith, and Norman Goldman. The committee 


15 On July 27, the Union filed timely objections to the conduct affecting the results 
of the election (JA 153-159). The Union also filed a charge against the employer al- 
leging violations of Section 8(a\(2) and 8(aX5) of the Act (JA 134). On September 
26, the Regional Director issued a Report On Objections and concluded that since the 
issues raised in the Objections were identical to those raised in the unfair labor practice 
proceedings, both proceedings be consolidated; on October 5, an order was issued con- 
solidating the two cases (JA 135-144). 


16 Although Sposito and Maynard were later named to the bargaining committee, 
Cohen did not nominate them. 
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compiled 2 list of 14 grievances from the salesmen, upon which the negoti- 
ations with the Company were to be based (JA 28; 535, 590). 

On Thursday. July 27. the bargaining committee met with the Com- 
pany’s representatives 17 at the Palma Restuarant. At the meeting, the sales- 
men’s bargaining committee informed the Company of the 14 grievances 
that had been compiled. After a discussion about the grievances, the meet- 


ing was adjourned without any commitments being made (JA 29; 521). 


The following morning, the Company presented the salesmen with a 
completed contract, which did not contain all the points raised the previous 
evening. The salesmen discussed the Company’s proposed contract but 
would not approve it (JA 29, 521, 677). Throughout the day, the com- 
mittee negotiated with the Company, periodically reporting to and receiving 
advice from the salesmen who were assembled in another room (JA 29; 
523). At the end of the day, the Company and Association reached agree- 
ment on 2 3-year contract which provided that the Company would pay 
the salesmen $100 vacation pay, and in the first year of the contract, one- 
half ofthe salesmen’s Blue Cross and Connecticut Medical Service (CMS) 
premiums. In subsequent years the Company would pay all of the pre- 
miums (JA 29; 523, 1076). 


At a meeting of the salesmen in Adinolfi’s office on the following 
Monday, Paul signed the contract on behalf of the Association (JA 29; 
680, 898-899). Just before the vacation period was to begin, Mervyn 
Lentz announced that the Company could not sign the contract because 


of litigation before the Board. Nevertheless, Lentz assured the salesmen 


17 Appearing at the meeting for the Company were Samuel Lentz, Mervyn Lentz, 
Goldstein, Office Manager Mandell, Sandler and Milton Rubin, who it was explained 
might be connected with the Company in the future (JA 29, 519). 
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that the Company would live up to the terms of the contract (JA 29). 
Thereafter, the salesmen received the vacation and insurance benefits 
(JA 29; 309, 421-422, 780-781, 901-903, 945, 989-990, 1567, 1572). 


On October 13, the Association met and voted to suspend collec- 
tion of dues and election of officers pending the resolution of the Board 
proceedings (JA 29; 192). 


ll. THE BOARD’S CONCLUSION AND ORDER 


On the basis of the foregoing facts, the Board found that the Com- 
pany violated Section 8(a)(2) and (1) of the Act by a course of conduct 
which included, among other conduct, individually interrogating its sales- 
men concerning their interest in the Union, while impressing upon them 
its favor of their continued representation by the Association; coercively 
expressing its antagonism to the Union; instigating and directing the 
holding of meetings by its salesmen for the purpose of securing their 
authorization of further representation by the Association; and executing 
a contract, not negotiated by the Association’s officers or bargaining 
representatives, providing substantial benefits for the drivers and ware- 
housemen, for the purpose of further demonstrating its beneficence to- 
ward employees represented by the Association. The Board also found 
that the Company violated the same sections of the Act by the con- 
tinued membership in the Association of two supervisors, One as vice 
president. The Board also found that the Company violated Section 
8(a)(5) and (1) of the Act by refusing to bargain with the Union, which 
had been designated as bargaining representative by all the unit employees 
(JA 3-7, 11-43).'8 


18 The Board did not make a finding that the Company had dominated the Associ- 
ation. 
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The Board’s order requires the Company to cease and desist from the 


unfair labor practices found and from in any other manner interfering 


with. restraining. or coercing its employees in the exercise of their Section 


7 rights. Affirmatively. the Company is directed to withdraw and with- 
hold recognition from the Association until it has been recertified as the 
employees’ bargaining representative following a Board-conducted election. 
Additionally, the Board’s order directs the Company to recognize and bar- 
gain collectively, upon request, with the Union, and to post appropriate 
notices (JA 7-8, 44-46). 


19 Before the Board the Company contended that the Regional Director had impro- 
perly consolidated the representation case and the unfair labor practice case. This con- 
tention is clearly without merit. As the Fourth Circuit noted in dismissing a similar 
argument, “We have no hesitation in upholding the Board’s action in consolidating the 
two cases here — the complaint case and the representation case. This is a customary 
and proper procedure that saves time and money. Nor was any of the respondent's 
substantive rights thereby prejudiced.” N_L.R.B. v. Dixie Shirt Co., 176 F.2d 969,970 
(C.A. 4, 1949).. Accord: Inland Empire District Council, Lumber & Sawmill Workers 
Union, Lewiston, Idaho v. Millis, 325 U.S. 697, 700, rehearing denied, 326 U.S. 803 
(1945); N.L.R.B. v. Minnesota Mining and Manufacturing Co., 179 F.2d 323, 325 (C.A. 
8, 1950); NLRB. v. American Laundry Machinery Co., 152 F.2d 400, 401 (C.A. 2, 
1945). See N.L.R.B. Rules and Regulations, Series 8, as amended, Section 102.33. In 
the instant case, the Regional Director properly consolidated the hearing on the objec- 
tions to the election with the hearing on the unfair labor practice charges. The con- 
solidated complaint provided for severance (JA 135-144) and when the Trial Examiner 
issued his Decision he severed the representation proceeding and remanded it to the 
Regional Director for further action (JA 46). 
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ARGUMENT 


THE BOARD PROPERLY FOUND THAT THE COMPANY UN- 
LAWFULLY ASSISTED AND INTERFERED WITH, BUT DID 
NOT DOMINATE, THE ASSOCIATION, IN VIOLATION OF SEC- 
TION 8(a(2) AND (1) OF THE ACT 


A. Substantial evidence on the whole record supports 
the Board’s conclusion that the Company’s con- 
duct was violative of the Act 
Section 8(a)(2) of the Act invokes a “clear legislative policy to free 
the collective-bargaining process from all taint of an employer's compulsion, 
domination, or interference. The existence of that interference must be 
determined by careful scrutiny of all the factors, often subtle, which re 


strain the employees’ choice and for which the employer may fairly be 


said to be responsible.” International Ass’n of Machinists, Lodge 35 vr, 
N.L.R.B., 311 U.S. 72, 80 (1940). 5 


The facts summarized supra, clearly show that the Company assisted 
and interfered with the administration of the Association, throughout its 
existence. Thus, in 1952, Company Supervisors Edward Horowitz: and 
Morris Tarre™ assisted in the initial formation of the Associaton. Horo- 
witz became a member of the Association’s first bargaining committee and 
was elected Treasurer. Tarre later became the Association Treasurer. The 
facts also reveal that in 1964, the Company gave substantial financial sup- 
port to the fledgling Association (TXD 6; Tr. 701-708). Against this back- 
ground, the Company, during the period covered by the complaint, con- 
tinued to interfere with the affairs of the Association and to assist it. The 


20 Throughout the proceedings the Company contended that, at all times in question, 
these two men, in addition to Frank Amoroso and Bernard Sandler, were salesmen and 
not supervisors. The Board concluded that they were supervisors within the Act (JA 
32), see discussion, infra. 


continued membership in the Association of two supervisors, Frank Amoroso 


and Bernard Sandler, clearly demonstrated that the Association was favored 


by the Company. It is well settled that “participation in union affairs by 


supervisors amounts to interference and thus violates Section 8(a)(2) of 
the Act.” Local 636, Plumbing and Pipefitting Industry v. N.L.R.B., 109 
App. D.C. 24, 284 F.2d 354, 361 (1961); Mon River Towing, Inc. v. 
NLRB. 421 F.2d 1 (C.A. 3, 1970); N.L.R.B. v. Employing Bricklayers 
Ass’n, 292 F.2d 627, 629 (C.A. 3, 1961); N.L.R.B. v. Colder Co., 416 F.2d 
750 (C.A. 7, 1969). The Company’s interference is further shown by the 
fact that after the parties agreed that Sandler should no longer be a mem- 
ber of the Association, he appeared at the negotiation session with manage 
ment representatives (JA 1562). Cf. Powers Regulator Co. v. N.L.R.B., 
355 F.2d 506, 508 (C.A. 7, 1966) (“an employer may not sit on both sides 
of the bargaining table”). 


The Company also interfered with the Association’s affairs when, im- 
mediately after receiving the Union’s demand for recognition, it attempted 
to use the Association to defeat the Union’s organizational efforts. The 
Trial Examiner concluded that the Association’s hastily called meeting late 
in the afternoon of June 23 was held at the direction of the Company. 
The Company’s repeated requests that Association President Paul call the 
Association’s attorney and its asserted willingness to assist by concluding 
the sales meeting early supports the Board’s conclusion that the Company 
was unlawfully involved in Association activities. The Company also as- 
sisted the Association by procuring Paul’s signature on the Association’s 
behalf to a contract which provided substantial benefits for the drivers 
and warehousemen. Significantly, there is no evidence that the Associ- 
ation requested such a contract nor is there evidence that the Association 
participated in negotiating it. The record only reveals that the Company 


told Paul to have Geraci and the drivers report to Adinolfi’s office and 
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called him in to sign the contract. Furthermore, the record clearly re- 
veals that the Company’s purpose in entering into this contract was to 
coerce the salesmen in their choice of bargaining representative (JA 34). 
This coercion is made more clear when on the day before the election, 
Samuel Lentz indicated to several salesmen that he had arranged his af- 
fairs with the drivers so that the Company could do without the salesmen 
altogether (ibid.). Prior to the election the Company conveyed its mes- 
sage to employees that those who adhered to the Association could expect 
to benefit from the Company’s favor but those who opposed the Com- 
pany’s desires could expect only adverse results.2!_ Then, too, Samuel 
Lentz’ statement that he ‘never lost a fight in his life and wasn’t about 
to lose this one” (JA 35; 671) and that he was determined to keep the 
Union out (jibid.) also violated the Act. As the Supreme Court has noted, 
the “[s]light suggestion as to the employer’s choice between unions may 
have a telling effect among men who know the consequences of incurring 
the employer’s strong displeasure.” International Association of Machinists, 
Lodge 35 v. N.L.R.B., supra, 311 U.S. at 78. The expression of preference 
for one union is sufficient to deny employees the “complete and unfet- 
tered freedom of choice” contemplated by the Act, and is accordingly un- 
lawful under Section 8(a)(2) and (1) of the Act. N.L.R.B. v. Link-Belt 
Co., supra, 311 U.S. at 588. See also, Truck Drivers & Helpers, Local 
Union 568 v. N.L.R.B.. 126 App. D.C. 360, 363,379 F.2d 137, 140 (1967); 
N.L.R.B. v. Sellers, 346 F.2d 625, 630-631 (C.A. 9. 1965); Revere Copper 
and Brass, Inc. v. N.L.R.B., 324 F.2d 132, 136 (C.A. 7, 1963). 


21 The Company aptly emphasized “that the source of benefits now conferred is also 

the source from which future benefits must flow and which may dry up if not obliged.” 
N.L.R.B. v. Exchange Parts Co., 375 U.S. 405, 409 (1964). Accord: N.L.R.B. v. Tide- 
lands Marine Service, Inc., 339 F.2d 291, 292-293 (C.A. 5, 1964). 
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Similarly, the Company's conduct following the election interfered 
with the affairs of the Association. Thus, shortly after the election, the 
Company suggested and encouraged immediate collective bargaining for the 
salesmen. Furthermore, the Company attempted to interfere with the 


selection of the Association’s bargaining committee when it suggested to 


salesman Cohen that he nominate Leo Maynard and Sonny Sposito to the 


committee. The negotiations which followed demonstrated the Company’s 
continued support and assistance to the Association. Within one week of 
the election the Company agreed to substantial additional benefits for the 
salesmen. Although the Company refused to sign an agreement, having 
been advised such action would be illegal, it nevertheless put into effect the 
benefits that had been agreed upon.” This action obviously reaffirmed 
the favored position of the Association. 


The Board also properly found that the Company rendered support 
to the Association by its statements of preference for the Association, 
urging its employees to vote for and maintain allegiance to the Association, 
disparaging the Union and soliciting employees to persuade other employees 


to adhere to the Association. Thus, in the interviews of various salesmen 


22 tt is settled that an employer violates Section 8(aX(2) and (1) of the Act by negoti- 
ating and entering into a contract with an incumbent union following the commission of 
unlawful acts designed to maintain that union’s majority status and at a time when ob- 
jections to a representation election which had been filed by a rival union were still un- 
resolved. N.L.R.B. v. National Container Corp., 211 F.2d 525, 536 (C.A. 2, 1954). 
Where the Company, as in the instant case, refuses to execute a contract but puts into 
effect the benefits before objections have been resolved, the Act is nonetheless violated. 
In such a case the Company emphasized its preference for one of the unions by en- 
hancing its prestige and power. See St. Louis Independent Packing Co. v. N.L.R.B., 
291 F.2d 700 (C.A. 7, 1961); N.L.RB. v. Vapor Blast Mfg. Co., 287 F.2d 042, 404- 
405 (C.A. 7, 1961), cert. denied, 368 US. 823; N.L.R.B. v. Pallette Stone Corp., 283 
F.2d 641 (C.A. 2, 1960); N.L.R.B. v. Summers Fertilizer Co., 251 F.2d 514, 518-519 
(C.A. 1, 1958); NLRB. v. Clark Phonograph Record Co., 176 F.2d 341 (C.A. 3, 1949). 


25 


following the Union’s demand for recognition, Stanley Goldstein and Mervyn 
Lentz inquired as to the salesmen’s Union sympathy and asked them to stick 
with the Association, asserting that there was no need to bring an outside 
Union in. The Company continually emphasized the flexibility of the pre- 
sent operations and that it would not be able to continue to operate in 
that manner if the outside Union succeeded (JA 30). Several employees 
were threatened with a possibility of loss of part of their sales territory, 
discontinuation of the present pension plan and loan features of the wel- 
fare plan and with a “lid on earnings” if the outside Union were allowed 
to come in. Similar statements made by Mervyn Lentz to a group of sales- 
men the day before the election demonstrated to them where the Company 
stood with regard to the Association. Mervyn asserted that it would show 
a “lack of confidence in management” if the salesmen allowed the out- 
siders to come in and run the Company. He further stated that even 
though the men may want the Union to represent them, the Company did 
not have to go along with any contract and all the employees could do 
was strike (JA 25). Likewise, on the day before the election, Samuel Lentz 
interviewed a number of salesmen stressing that they were “one big family,” 
that he wanted them to keep and vote for the Association, that he did not 
wish to have the Company to be “choked or affiliated” with the Union, 
that the Union would be a “yoke” and that he had ‘never lost a fight in 
his life and wasn’t about to lose this one” (JA 27-28). It is well settled 
that such conduct, which is established by credited evidence, is violative of 
Section 8(a)(2) and (1) of the Act, since such conduct clearly interferes with 


the employees’ right to freely select or reject a bargaining representative. 


23 Threat of loss of job or other reprisals: 
H, J. Heinz Co. v. N.L.R.B., 311 U.S. 514, 518 (1941); LAM. v. 
N.L.R.B., supra; Filtron Co., Inc., 134 NLRB 1691 (1961), enfd., 
309 F.2d 184 (C.A. 2, 1962); Bausch & Lomb Optical Co. v. 


(cont’d) 
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B. The Company’s contentions 


Before the Board. the Company sought to defend its conduct with 
respect to the Association by relying on the First Amendment and on Sec- 
tion 8(c) of the Act which provides that: 


The expressing of any views, arguments, or opinions, 
or the dissemination thereof, whether written, printed, 
_ . Shall not constitute or be evidence of an unfair 
labor practice... . if such expression contains no 
threat of reprisal or force or promise of benefit. 


However, as the Supreme Court has observed “‘the remedial function of 
&(c) is to protect noncoercive speech . . . in furtherance of a lawful ob- 
ject. [It does not extend] its protection to speech in furtherance of un- 
fair labor practices.” International Brotherhood of Electrical Workers v. 
N.LR.B., 341 U.S. 694, 704 (1951). Such statements are to be con- 
sidered, along with the Company’s other conduct, in determining whether 
the Company’s conduct as a whole amounted to a violation of the Act. 


(Footnote 23 continued) 


N.LRB., 217 F.2d 575 (CA. 2, 1954); NLRB. v. LE. Farrell 
Co., Inc., 360 F.2d 205 (C.A. 2, 1966). 


Influence or coercion in choice of representative: 


N.LRB. vy. GQement Bros. Co.. Inc.. 407 F.2d 1027 (C.A. 5, 
1969); N.L.R.B. v. Park Edge Sheridan Meats, Inc., 323 F.2d 956, 
958-959 (C.A. 2, 1963); Consolidated Edison Co. of N.Y. v. 
N.L.R.B., 95 F.2d 390, 395-396 (C.A. 2, 1938); Revere Copper 
& Brass, Inc. v. N.L.R.B., 324 F.2d 132, 136 (C.A. 7, 1963). 


Solicitation to join favored union: 


H. J. Heinz Co. v. N.L.R.B., supra; N.L.R.B. v. Link-Belt Co., 
311 US. 584, 588 (1941); LAM v. N.L.R.B., 311 US. 72, 76- 
77 (1940); N.L.R.B. v. Revere Metal Art Co., 280 F.2d 96, 100 
(C.A. 2, 1960), cert. denied, 364 U.S. 894; N.L.R.B. v. Fotochrome, 
Inc., 343 F.2d 631 (C.A. 2, 1965), cert. denied, 382 U.S. 833. 
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N.L.R.B. v. Kropp Forge Co., 178 F.2d 822, 828-829 (C.A. 7, 1949), cert. 
denied, 340 U.S. 810; Irving Air Chute Co., Inc. v. N.L.R.B., 350 F.2d 
176, 180 (C.A. 2, 1965). As shown above, the statements by Goldstein, 
Mervyn and Samuel Lentz, in the instant case, interfered with the sales- 
men’s free choice of bargaining representative and assisted the Association. 
The statements formed a general pattern and course of unlawful conduct. 
See N.L.R.B. v. Beatrice Food Co., 183 F.2d 726 (C.A. 10, 1950). 


The Company denies accountability for participation of Bernard Sand- 


ler and Frank Amoroso in the Association on the ground that they are not 


supervisors and that their conduct, therefore, cannot be attributed to the 
Company. We show below, however, that the Board’s contrary determination 
is amply supported by the record evidence. The term supervisor is defined 
in Section 2(11) of the Act as: 


. . any individual having authority, in the interest of 
the employer, to hire, transfer, suspend, lay off, recall. 
promote, discharge, assign, reward, or discipline other 
employees, or responsibly to direct them, or to adjust 
their grievances, or effectively to recommend such action, 
if in connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature. 
but requires the use of independent judgment. 


The interpretation of this statutory term calls into play the Board’s 
“special function of applying the general provisions of the Act to the com- 
plexities of industrial life.” N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221, 
236 (1963). For in this area, there exist gradations of authority “so in- 
finite and subtle that of necessity a large measure of informed discretion 
is involved in the exercise by the Board of its primary function to deter- 
mine those who as a practical matter fall within the statutory definition 
of a ‘supervisor. N.L.R.B. ¥. Swift & Co., 292 F.2d 561, 563 (C.A. 1, 
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1961), quoted with approval in M.E£.B.A., et al. vy, Interlake S.S. Co., 370 
US. 173. 179 n. 5 (1962). Accordingly, * .. . the Board’s determination 
is to be accepted if it has ‘warrant in the record’ and a reasonable basis 
in law.” N.LR.B. v. Hearst Publications, 322 U.S. 111, 131 (1944). See 
N.LR.B. ¥. United Insurance Co., 390 U.S. 254; N.L.R.B. v. Big Ben 
Department Stores, Inc., 396 F.2d 78, 82 (C.A. 2, 1968). 


Moreover, as the cases make clear, Section 2(11) is to be read in the 
disjunctive, and possession of any one of the enumerated powers is suf- 
ficient to establish supervisory status. N.L.R.B. v. Elliott-Williams Co., 

345 F.2d 460, 463 (C.A. 7, 1965); Warner Co. v. N.L.R.B., 365 F.2d 435, 
437 (C.A. 3, 1966); N.L.RB. v. Quincy Steel Casting Co., 200 F.2d 293, 
295 (C.A. 1, 1952); Ohio Power Co. v. N.L.R.B., 176 F.2d 385 (C.A. 6, 
1949), cert. denied, 338 U.S. 899. 


In the instant case, it is apparent that Sandler and Amoroso, as well 
as their admitted predecessors, Horowitz and Tarre, were held out by the 
Company and considered by the other salesmen as supervisors. Further- 
more, the record reveals that, while ultimate authority rested with the 
Lentzes, Sandler and Amoroso had considerable authority and discretion 
with respect to the day-to-day operations of the Company’s business. 


Sandler and Amoroso normally worked in the field, visiting customers and 


investigating their complaints for the Company (JA 30). Sandler ac- 

companied liquor salesmen into the field, discussed problems with them, 
and offered assistance in areas where he independently decided that they 
required help (JA 30; Tr. 2854, 2549).4 Amoroso performed the same 


24 Horowitz, the Sales Supervisor before Sandler, also checked on the performance 
of liquor salesmen. He would make recommendations to the individual salesmen who 
were not meeting their quotas. Horowitz also reported his findings as to salesmen’s 
performance to Mervyn Lentz (JA 327-328, 357-359). 
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duties with respect to wine salesmen (JA 1705). On one occasion, when the 
Company wished to check on the conduct of one of its employees, both 
Amoroso and Sandler were asked to investigate (JA 31; 1624-1625, Tr. 2870- 
2871, 1659, 1695). Both recommended that the salesman involved be discharged 
(bid.). After Mervyn Lentz interviewed that salesman he was, in fact, dis- 
charged. 


Sandler and Amoroso also participated in interviewing and recommend- 
ing applicants for employment. Sandler made a recommendation with re- 
spect to the hiring of salesman Rueben Deutsch, who was subsequently 
hired after Mervyn Lentz interviewed him (JA 31; 1624). Similarly, Amo- 
roso interviewed and made a recommendation concerning wine salesrnan 
Laurence Sameloff before he was hired (JA 1647, 1729).% Furthermore, 
Sandler helped to establish the monthly quotas for each product and as- 
sign them to individual salesmen (JA 1471, 1606). Subsequently, he would 
review the salesmen’s actual sales (JA 1608). After Sandler set up the 
quotas, Mervyn Lentz would review them (JA 1471). 


Also indicative that Sandler and Amoroso were not merely salesmen, 
as the Company contends, was the fact that they were held out as Sales 
Supervisor and Wine Sales Manager, respectively. In 1955, Sandler was 


hired as Sales Manager with respect to liquor sales: and he was so intro- 


duced to the salesmen and in industry publications (JA 30: 1603, 177-178) % 


25 The record also reveals that Horowitz interviewed applicants for employ ment when 
he was the Company's Sales Supervisor (JA 31;). 


26 The circumstances of Sandler's employment by the Company also indicates that he 
was considered to be more than just a salesman. Before coming to the Company, Sandler 
was Connecticut State Manager for Schenley, supervising other men (JA 30; 1599-1602). 
When hired, Sandler was given a 2-year written contract providing a fixed salary (ibid.) 
The other salesmen did not have written contracts and were paid commissions (JA 30). 
Similarly, Amoroso was hired from outside the organization (JA 1478), and he was ssa 
a fixed salary (JA 31). 


Amoroso was supplied by the Company with business cards which identi- 
fied him as Wine Consultant and Wine Sales Manager (JA 30; 1705). Both 
Sandler and Amoroso had private desks and filing cabinets in the sales- 
room (JA 1430, 1432, 1605-1606); the other salesmen performed their 
work at tables shared by two salesmen. Furthermore, Sandler was as- 


sisted by an administrative assistant who had a desk nearby (JA 30; 1640). 


Thus. the record clearly reveals that although the final decision on 
the operation of the business rested with the Lentzes, they would consult 
with Sales Managers Sandler and Amoroso with respect to the salesmen 
and the operations of the business and relied upon their managers’ advice 
(JA 32). In light of this evidence, we submit the Board properly con- 
cluded that Sandler and Amoroso were “supervisors” within the meaning 
of Section 2(11) of the Act and, accordingly, that the Company may not 
escape responsibility for their activities. N.L.R.B. v. Big Ben Department 


Stores, Inc., supra. 


C. The Union’s contentions 


The Union, in Case No. 23,731, challenges the Board’s order insofar 
as the Board did not find that the Company dominated the Association 
and accordingly did not direct the disestablishment of the Association. 
The Union contends that the Board misapplied the provision of Section 
10(b) of the Act by its failure to give adequate weight to the findings 
made relating to events antedating the statutory period.2” We submit that 


the Union’s contentions are wholly without merit. 


27 The Union also contends that the Board improperly failed to give any weight to 
the fact that the Company retained for its own legal services, a firm of which the 
(cont'd) 
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Section 10(b) of the Act provides: “That no complaint shall ‘issue 
based upon any unfair labor practice occurring more than six months prior 
to the filing of the charge with the Board.” The Supreme Court has con- 
strued Section 10(b) of the Act in Local Lodge 1424, IAM ¥. N.L.R.B. 
(Bryan Mfg. Co.), 362 U.S. 411 (1960). The Supreme Court held ' that 
“where occurrences within the six month limitation period in and of them- 
selves may constitute, as a substantive matter, unfair labor practices . . . 
earlier events may be utilized to shed light on the true nature of matters 


occurring within the limitations period . . .” id, at 416. 


In the instant case, the Trial Examiner found that the Company had 


assisted in the formation of the Association, took an active part in the 
administration of the Association, and on occasion sat on both sides of 
the bargaining table (JA 32-33). He also found that the participation in 
the Association of Supervisors Horowitz and Tarre accounted for the sales- 
men’s established habit of paying dues to the Association each year with- 
out receiving any benefit. The Company further assisted the Association 
with a substantial amount of financial help. However. the Trial Examiner 
correctly pointed out that these events occurred prior to January 1967 
and therefore any finding that they constituted unfair labor practices was 
time-barred. The Trial Examiner did, however, correctly receive this evi- 
dence and rely upon it as background for whatever light it might! shed on 
the events occurring within the 10(b) period. Local Lodge 1424,: IAM y¥. 
N.L.R.B. (Bryan Mfg. Co.), supra, Within the 10(b) period, the Trial 


(Footnote 27 continued) 


Association’s attorney was a member. However, the Trial Examiner’s opinion clearly 
reflects that he did consider the Union's argument that the Company’s employment 
of Schatz & Schatz as its attorneys in 1966 indicated control of the Association be- 
cause that firm had been counsel to the Association since its inception. The Trial 
Examiner found that argument to be unpersuasive (JA 37). 
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Examiner found, the Company continued to interfere with and assist the 
Association by the continued membership of supervisors, by the use of the 
Association as an instrument to defeat the Union, and by demonstrating 
an obvious preference for the continued existence of the Association both 
before and after the election. Based on the conduct within the statutory 
period, and light shed by the events occurring prior to January 1967, the 
Board found that the Company interfered with and assisted the Association 
in violation of Section 8(a)(1) and (2) of the Act (JA 4, 36-37). It has 
consistently been held that an employer's support of an outside labor or- 
ganization, even absent domination, constitutes unlawful interference with 
employees’ freedom of choice within the meaning of Section 8(a)(2). See 
NLRB. v. Link-Belt Co., 311 U-S. 584, 597-600 (1941); International 
Union of United Brewery, etc. Workers of America, AFL-CIO v. N.L.R.B., 
111 App. D.C. 383, 298 F.2d 297 (1961), cert. denied, sub nom., Gulf 
Bottlers v. N.L.R.B., 369 U.S. 843 (1962). Contrary to the Union’s con- 
tention, we submit that the Board properly concluded that the evidence 
within the Section 10(b) period established Company interference and as- 
sistance to the Association and did not establish Company domination of 
the Association. 


The Union’s reliance on N.L.R.B. v. Lundy Mfg. Corp., 316 F.2d 921 
(C.A. 2, 1963), cert. denied, 375 U.S. 895, is misplaced. In the Lundy 
case, the Court held only, that in fashioning remedies it was proper for 
the Board to consider not only conduct occurring within the 10(b) limit- 
ation period but also conduct prior to that period as background evidence 
for the purpose of enabling the Board to determine what measures are 


necessary to expunge the effects of the unfair labor practice. It is well 


settled, however, that “the relation of remedy to policy is peculiarly a 


matter of administrative competence” (Phelps Dodge Corp. v. N.L.R.B., 
313 U.S. 177, 194 (1941)) and the Board, accordingly, is allowed a wide 
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discretion in choosing and formulating an appropriate remedy. N.L.R.B. ¥. 
Seven-Up Bottling Co., 344 U.S. 344, 346 (1953); Int'l Brotherhood of 
Operative Potters v. N.L.R.B.. 116 App. D.C. 35, 38-39, 320 F.2d 757, 
760-761 (1963). It is for these reasons that the Board may for remedial 
purposes look to events earlier than the 10(b) period to determine an ap- 
propriate remedy. Nothing in the Lundy opinion suggests, as contended 
by the Union, that the Board may also use conduct outside of the 10(b) 
limitation period to establish the existence or nature of the unfair’ labor 
practice itself. Such a use of evidence antedating the 10(b) period would 


be inconsistent with the Supreme Court’s holding in Bryan Mfg., supra. 


In support of its contention that the Board may consider pre-10(b) 


period conduct in determining whether a labor organization has been do- 
minated within the limitation period, the Union cites the recent Board de- 
cision in San Leandro Imports, 173 NLRB No. 98 (1968). However, in 
that case the Board specifically held that no violation could be found with 
regard to the formation of the union because such conduct occurred before 
the 10(b) period. As in the instant case, the Board used the events occur- 
ring outside of the 10(b) period to shed light on the significance of conduct 
within the limitation period. In San Leandro, the evidence within the 10(b) 
period revealed that the Company, by the active participation of a supervisor 
as the union’s president, dominated the union. In the instant case, there 
is an absence of evidence within the limitation period to establish Company 
domination of the Association. 


34 


SUBSTANTLAL EVIDENCE ON THE WHOLE RECORD SUP- 
PORTS THE BOARD'S CONCLUSION THAT THE COMPANY 
VIOLATED SECTION 8(2X5) AND (1) OF THE ACT BY RE- 
FUSING TO BARGAIN WITH THE MAJORITY REPRESEN- 
TATIVE OF ITS EMPLOYEES IN AN APPROPRIATE UNIT; 
A BARGAINING ORDER IS AN APPROPRIATE REMEDY 


The Boerd concluded here that after a majority of salesmen signed 
yalié Union authorization cards, the Company violated Section 8(a)(5) and 
(1) of the Act by refusing to bargain with the Union. The Board noted 
that the “unlawful demonstration of its favoritism to the Association, cou- 
pled with its dire prediction of adverse consequences which might be ex- 
pected if the Union should be selected and attempt to bargain . . . was 
such as to prevent the possibility of a fair election” (JA 6-7). Under 
these circumstances, we submit the Board properly concluded that the Com- 


pany violated the Act and that a bargaining order was an appropriate remedy. 


The relevant legal principles in situations such as those presented by 
the instant case have recently been stated by the Supreme Court in N.L.R.B. 
v. Gissel Packing Co., 395 U.S. 575, 613-615 (1969). There the Court af- 
firmed generally the use of authorization cards as a basis for establishing 
4 union’s majority status and the Board’s power to issue a bargaining order 
based upon such showing where the employer’s unfair labor practices had 


a tendency to undermine the union’s majority status and impede the statu- 
tory election process. 


28 Even prior to Gissel, the Courts of Appeals, including this Court, had affirmed 
the Board’s use of the bargaining order remedy, even in the absence of a Section 8(a) 
(5) violation, where the employer's unfair labor practices destroyed the union’s ma- 
jority, and a bargaining order was thus deemed necessary to restore the status quo 
ante and to effectuate the policies of the Act. United Steelworkers v. N.L.R.B. (North- 
west Engineering Co.), 126 App. D.C. 215, 217-218, 376 F.2d 770, 772-773 (1967), 
cert. denied, 389 U.S. 932; N.L.R.B. v. Delight Bakery, Inc., 353 F.2d 344, 347 (C.A. 
6, 1965); N.L.R.B. v. Consolidated Rendering Co., 386 F.2d 699, 703 (C.A. 2, 1967); 
NLR.B. v. Stow Mfg. Co., 217 F.2d 900, 904-905 (C.A. 2, 1954), cert. denied, 348 
US. 964; Wausau Steel Corp. v. N.L.R.B., 377 F.2d 369 (C.A. 7, 1967). 
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Gissel is controlling here, for as we show below the Board correctly 
determined that the Union obtained a valid majority in an appropriate 
unit, and that the Company committed unfair labor practices to under- 
mine the Union’s majority and made it highly unlikely that a fair election 
could be held. 


A. The Board’s determination as to the appro- 
priate bargaining unit was valid and proper 


Section 9(b) of the Act provides that “the Board shall decide in 
each case whether, in order to assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act, the unit appropriate for the 
purposes of collective bargaining shall be the employer unit, plant unit: or 
subdivision thereof.” It is by now well established that, as this Court said 
in Retail, Wholesale & Department Store Union v, N.L.R.B., 128 App. D.C. 
41. 45, 385 F.2d 301, 305 (1967): 


Once the Board determines the unit appropriate to in- 
sure employees the fullest freedom in exercising the 
rights guaranteed by the Act, absent irrational and 
arbitrary action by the Board the matter “is beyond 
our power of review.” Packard Motor Car Co. ¥. 
N.L.R.B., 330 U.S. 485, 491, 67 S. Ct. 789, 793. 91 
L. Ed. 1040 (1947): May Department Stores Co. ¥. 
N.L.R.B., 326 U.S. 376, 380, 66 S. Ct. 203. 90 L. Ed. 
145 (1945). 


Accord: Mueller Brass Co. v. N.L.R.B.. 86 App. D.C. 153, 155-156, 180 
F.2d 402, 404-405 (1950). 


Moreover, it is also well settled that in any given situation more than 
a single grouping of employees may be appropriate. Therefore, once it is 
found that the unit sought is a7 appropraite unit, the fact that there may 


be other appropriate units as well, does not detract from the correctness of 
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the finding. The Board “may choose from among several appropriate 
units.” N.L.R.B. v. Local 19, Int’l Bro. Longshoremen (Chicago Steve- 
doring Co.), 286 F.2d 661, 664 (C.A. 7, 1961), cert. denied, 368 U.S. 
820. Accord: Retail, Wholesale, etc. Union, supra, 128 App. D.C. 445, 
385 F.2d at 305; Mueller Brass Co. v. N.L.R.B., supra, 86 App. D.C. at 
156. 180 F.2d 405; N.L.R.B. v. Western & Southern Life Ins. Co., 391 
F.2d 119, 122 (C.A. 3, 1968), cert. denied, 393 U.S. 978; Florence Print- 
ing Co. v. N.L.R.B., 333 F.2d 289, 291 (C.A. 4, 1964); N.L.R.B. v. Schill 
Steel Products, Inc., 340 F.2d 568, 574 (C.A. 5, 1965); N.L.R.B. v. Dewey 
Portland Cement Co., 336 F.2d 117, 118-119 (C.A. 10, 1964). 


As we show below, the Board’s determination here that a unit con- 
fined to the Company’s salesmen is appropriate, was not irrational or ar- 
bitrary, but rather was a reasonable exercise of the Board’s broad discre- 
tion in such matters. 


The Board found that the unit requested by the Union, made up of 
“tall wholesale salesmen employed by the [Company] . . . excluding ware- 


” 


housemen and deliverymen .. .” is appropriate for collective bargaining. 
The Company argued that the only appropriate unit would include ware- 
housemen, truckdrivers and salesmen. The Board based its determination 
that the warehousemen and truckdrivers were not to be included in the 
unit on the existence of a considerable diversity of interest between the 
salesmen and other employees. The record clearly shows that the sales- 
men spent a great majority of their time away from the Hartford plant?? 
(JA 37; 273, 293, 458, 462, 1319, 1329) and were paid on the basis of a 


29 Not all of the salesmen even came regularly to the Hartford plant. Some of them, 
in the outlying areas, would work from their home and only occasionally come into 
Hartford. 
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commission on their sales (JA 37: 443, 446, 1425). Other Company em- 
ployees were required to punch a timeclock and paid hourly salaries (JA 
37). Furthermore, the warehousemen and drivers were supervised by a 
separate supervisor who was responsible to Comptroller Goldstein (JA 38: 
1202). The salesmen, as discussed above, were supervised by Sandler and 
Amoroso, who were in turn responsible to Mervyn Lentz (ibid.). The 
Board has, as in the instant case, consistently excluded employees from 
bargaining units where there is a dissimilarity of duties, of working con- 
ditions, and of supervisors. See, e.g., John R. Figg, Inc., 124 NLRB 913 
(1959); E. H. Koester, 136 NLRB 1006 (1962); ACF Industries, Inc., 136 
NLRB 594 (1962); Wells Dairies Cooperative, 107 NLRB 1445 (1954); 
Clay & Bailey Mfg. Co., 106 NLRB 210 (1953) (different supervisors). 


Before the Board, the Company contended that there was an inter- 


change and overlapping of functions, a close dependence on each other, 
and a joint collective-bargaining history commencing in a Board certifi- 
cation in 1952. While the record shows that on occasion, as in taking 
inventory, salesmen may help in the warehouse (JA 37: 464, 592) or may, 
in an emergency, make deliveries (JA 37: 592, 608, 1358), this overlapping 
of functions was not the normal procedure. The Board also concluded 
that the joint collective-bargaining history was not binding in this case. 
The Board properly reasoned that the prior Board certification was not 
binding since it was originally established by consent of the parties and 
tht the subsequent joint bargaining on behalf of salesmen as well as ware- 
housemen and drivers did not achieve a stable and on-going bargaining re- 
lationship with the Company (JA 38). The record reveals that no written 


contract was entered into until 1960 with the Association, 8 years after 


30 The Board has consistently held that such prior certifications are not binding. 
Sce, ¢.g., Coca-Cola Bottling of Baltimore, 156 NLRB 450 (1965). 


the certification (JA 38: 1173, 290-213). Moreover, although the Associ- 
ation initiated and negotiated improvements in life insurance and major 
medical benefits, 2 years later these were never incorporated into a writ- 
ten agreement (JA 38). Between 1962 and 1967, there is no mention of 
any meetings between the parties, and it appears that the 1965 establish- 
ment of the pension plan was regarded by the Company as a unilateral, 
gratuitous grant on its part (JA 218-219). Thus, the Board concluded 
that this bargaining relationship had not created the real stability which 
fulfills the purpose of the Act (JA 38). 


On the basis of these facts, we submit that the Board’s determination 
of the appropriate unit is a reasonable exercise of its “informed discretion” 
in determining bargaining units. Packard Motor Car Co. ». N.L.R.B., supra, 
330 U.S. 485, 491 (1947). 


B. A majority of the employees in the bar- 
gaining unit validly designated the Union 
The Board found that the Union had been validly designated as bar- 
gaining representative by 11 of the 19 salesmen in the bargaining unit 
when the Union requested recognition on June 6, 1967 (JA 40-41). The 
Company challenged the cards on the basis that they are unreliable evidence 


and therefore should be given no weight in determining whether the em- 


ployees wanted the Union to represent them, and that the Union had ob- 


tained the cards by stating that they would be used as evidence of em- 
ployee interest in the Union in support of a petition for an election. As 
shown below, both of these contentions are without merit. 


In Gissel, supra, the Supreme Court specifically rejected the contention 
that ‘authorization cards are such inherently unreliable indicators of em- 


ployee desires that * * * the cards themselves may never be used to 
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determine a union’s majority and to support an order to bargain” (395 US. 
at 601-602). While acknowledging the “superiority of the election process,” 
the Supreme Court pointed out that “where an employer engages in conduct 
disruptive of the election process, cards may be the most effective — perhaps 


the only — way of assuring employee choice.” (Jd. at 602.) 


Similarly without merit is the Company’s contention that the cards were 
obtained through the Union’s misrepresentations that they would be used to 
obtain an election. The customary approach of the Board in dealing with 
such allegations received approval by the Supreme Court in Gissel, supra. 
The Board’s approach under its Cumberland Shoe Corp. (144 NLRB 1268 
(1964)) doctrine is that if the card itself is unambiguous (i.e., states on its 
face that the signer authorizes the union to represent the employee for 
collective-bargaining purposes and not to seek an election), it will be coun- 
ted unless it is proved that the employee was told that the card was to 
be used solely for the purpose of obtaining an election. As shown above, 
the salesmen who signed cards at the Union meeting prior to June 63! 
were told by Canton that, while an election might be necessary as a final 
resort to prove the Union’s majority status, the Union’s initial effort would 
be to seek to have the Company recognize the Union as the salesmen’s 
bargaining representative on the basis of the autborization cards (JA 40 
supra pp. 7-10). Clearly such a solicitation does not breach the Board 


standard set forth in Cumberland Shoe and approved in Gissel.? 


31 Ten employees signed cards at Union meetings before June 6. They were: Shea 
(JA 160); Gasiorck (JA 161); Smith GA 162); Paul (JA 164): Cohen (JA 166); 
Kowalezyk (JA 169); Leahy (JA 170); McEnroe (JA 512); Deutsch (JA 174); and 
Goldman (JA 175). 


32 Employee Bernard Sameloff, who did not attend the Union meetings, also signed 
a card in favor of the Union on June 5. The Company challenged the validity of this 
card. The Board found no evidence that Sameloff was induced by fraud or misrepre- 
sentation to execute the card which unambiguously designated the Union as his : 

(cont'd) 
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C. The Company's coercive conduct undermined the Union’s 
majority, precluded a fair election, and made a bargaining 
order appropriate 


As shown above. by June 5, the Union had secured signed membership 
cards from 2 majority of the unit employees. On June 6, the Company 
received the Union’s request for recognition and bargaining. The Company 
did not respond to the Union’s request, and as we have shown above, em- 
barked on 2 campaign which was designed to show the favored position 
enjoyed by the Association and to defeat the organizational effort of the 
outside Union. Thus, the Company undertook illegally to assist the Associ- 
ation, unlawfully to demonstrate its preference for the Association, and to 
threaten adverse consequences such as loss of welfare and pension benefits, 


ceilings on earnings and loss of sales territory if the outside Union came in. 


In sum, on the facts before it in the instant case, the Board properly 
concluded that the Company violated Section 8(aX(5) and (1) of the Act, 
that its unlawful conduct made the holding of a fair election highly un- 
likely, and that the appropriate remedy was a bargaining order.2? Aral- 
gamated Clothing Workers of America v. N.L.R.B. (McEwen Mfg. Co.), 
__ App. D. C. __,419 F.2d 1207 (1969), cert. denied, __ WSs > 
Amalgamated Clothing Workers of America v. N.L.R.B. (Block-Southland 
Sportswear), __ App. D. C. __, 420 F.2d 1296 (1969). 


(Footnote 32 continued) 


bargaining representative. Sameloff testified that he “must have” read the card before 
signing (JA 1106), and the Trial Examiner concluded that Sameloff’s objective acts (previ- 
ous membership at another employment in the Union, his belief that he never left the 
Union; his $2 application for a withdrawal card; and his $2 renewal application were 
clearly consistent with a purpose to have the Union represent him (JA 41). Therefore, 
Sameloff’s card was found to constitute a valid designation of the Union as his bargain- 
ing representative. 


33 Before the Board, the Company contended that when confronted by two contend- 
ing unions it should not be required, at its peril, to choose between them but should be 


(cont'd) 
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CONCLUSION 


For the foregoing reasons, the Board respectfully submits that the pe- 
tition for review should be denied and that a judgment should issue ‘en- 


forcing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, | 


HERMAN M. LEVY, 
CHARLES R. BOTH, 
Attorneys, 


National Labor Relations Board. 


June 1970. 


(Footnote 33 continued) 


permitted to await a Board resolution of the problem. However, this principle, .com- 
monly referred to as the Midwest Piping doctrine (Midwest Piping and Supply Co., 63 
NLRB 1060 (1945)), is not to be construed and applied so mechanically as to defeat 
the Act's basic purpose: the decision in the instant case comports with the underlying 
rationale in Midwest Piping. As fhe Board in this case stated: “An emplover, faced 
with a competing representation caim, quite properly should be protected from a union's 
refusal-to-bargain charge, even where that union is able to demonstrate a card majority, 
in a situation where he evidences his neutrality by maintaining the status quo while the 
question concerning representation is being determined by the Board.” In the instant 
case, there can be no doubt that the Company engaged in flagrant, unlawful conduct 

in its goal to insulate the Association from extinction. Since the Company chose not 
to remain neutral upon learning of the employees’ dissatisfaction with the representation 
provided by the Association, but instead chose to do everything within its power to as- 
sist the Association and threatened and coerced employees to remain with the Associ- 
ation, the Board properly rejected the Company's contention. 
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This reply brief is directed to the Company’s contention raised in its 
brief to this Court that the Union’s authorization cards were obtained by 
. misrepresentations. The Company’s brief contains many assertions of fact 


which, we believe, do not accurately reflect the record evidence. 


1. In support of its contention, the Company refers to Salesman 
Norman Goldman’s testimony that the Union Representative Canton 
said the cards were “only” for an election. This testimony was not 
credited (JA 40, Fn. 26). The record reveals that Goldman was the 
only witness who attended the Union meetings who so testified but he 


also stated that Canton told the salesmen that he was going to make a 
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demand for recognition on the Company if he could get enough signatures 
‘from the men. VUJA 40: 1098). In now asking this Court to rely on 
Goldman's statement. that the card “was only for an election,” the Com- 
pany runs counter to settled law that the credibility of witnesses and the 
reasonable inferences to be drawn from the evidence are matters for de- 
termination by the Trial Examiner and the Board. N.L.R.B. v. Walton 
Mfg. Co.. 369 US. 404. 408 (1962): Joy Silk Mills, Inc. v. N.L.R.B., 86 
“App. D.C. 360. 369. 185 F.2d 732. 741 (1950), cert. denied, 341 US. 


914. The Company also improperly relies on the testimony of Salesman 


' Leo Maynard which was similarly discredited by the Trial Examiner (JA 


22. fn. 10.) 


2. The Company also relies on certain selective portions of the tes- 
timony of Salesmen Kowalcygk, McEnroe, Paul and Deutch to support its 
' contention that the cards were obtained through misrepresentation. A 
reading of the entire record reveals that the cards involved were not ob- 
tained through misrepresentations. Kowalcygk testified that he knew what 
the card was for when he signed it—to represent the salesmen if a majority 
of them signed cards (JA 837). He also testified that he knew about the 
letter to be sent to the Company representing the salesmen (Tr. 1055). 
Salesman McEnroe’s testimony revealed that he was aware of Canton’s 
statement that the Union was going to ask the Company to recognize the 
union, and after that if he was turned down, he would petition the Na- 
tional Labor Relations Board for an election (JA 1800). Similarly, Sales- 
man Deutch explicitly testified that the reason for signing the card was to 
get a majority for representation and that an election would be held if 
necessary (JA 1801). Further testimony relied upon by the Company was 


that of Salesman Albert Paul. The Company quotes only a selective por- 
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tion of that testimony. Paul went on to say that if they had a majority, 
“a notice would be sent to management declaring there was a majority of 
men desiring the international union.’ ” As far as he knew, “no election 


was to take place” (JA 740). 


Thus, as stated in our main brief (Bd. brief, pp. 7-10) a review of the 


entire record and the credited evidence reveals that Union representative 
Canton advised the salesmen of the procedure that would be followed in 
an effort to secure recognition from the Company. Canton explained and 
the testimony of Salesmen Kowalcygk, McEnroe, Deutch and Paul corro- 
borated, that the Union would first “send a demand letter to the Com- 
pany requesting recognition” and if a question was raised concerning the 
Union’s majority status, the Union would be willing to submit the em- 
ployees’ cards to a neutral third party. He went on to say. that “if 
I didn’t hear within about four to five days, then we would file a formal 
petition with the . . Board” (JA 1124-1125). Clearly such a solicitation 
does not breach the Board standard in Cumberland Shoe Corp.. 114 
NLRB 1268 (1963) as approved in N.L.R.B. v. Gissel Packing Co., 395 
U.S. 575, 601-609 (1969). (See discussion in our main’ brief (pp. 38-39)). 
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CONCLUSION 


For the foregoing reasons, as well as those stated in our opening 


brief. it is respectfully submitted that a decree should issue enforcing the 


Board's order in full. 


ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


HERMAN M. LEVY, 
CHARLES R. BOTH, 

Attorneys. 
National Labor Relations Board. 


July 1970. 


